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PREFACE. 


In  addition  to  "an  infinite  capacity  for  taking  pains,"  a 
Macaulay-like  memory,  the  precision  of  a  lawyer  and  dialecti- 
cian, the  enthusiasm  born  of  a  profound  reverence  for  the  Federal 
Constitution,  a  close  intimacy  with  many  of  our  greatest  states- 
men, lawyers,  and  judges,  Mr.  George  Ticknor  Curtis  possessed 
the  power  of  taking  broad  historical  and  philosophical  views,  in 
a  true  judicial  temper,  and  of  expressing  them  with  remarkable 
force  and  clearness. 

The  gravity,  sincerity,  precision,  directness,  and  simplicity  of 
his  diction — scarcely  modern — and  his  exhaustive  knowledge  of 
his  noble  subject,  pre-eminently  qualified  him  for  writing  the 
History  of  the  Constitution  of  the  United  States,  a  history 
which  appeals  to  the  general  reader  and  intelligent  citizen  as 
well  as  to  the  professional  student  of  public  affairs  and  Consti- 
tutional Law. 

In  1854,  Mr.  Curtis's  "History  of  the  Constitution  of  the 
United  States"  first  appeared — in  two  volumes.  It  at  once  be- 
came a  standard  "  authority,"  and  a  worthy  companion  to  "  Story 
on  the  Constitution,"  and  has  been  often  cited  with  respect  and 
approval  by  the  Supreme  Court ;  and  all  publicists  have  conceded 
its  fairness  and  trustworthiness,  although  some  of  them  have  not 
been  able  to  agree  with  its  conclusions  on  every  point  of  theory 
or  of  interpretation. 

In  1889,  he  issued  a  revised  edition  in  one  volume,  and  an- 
nounced, as  in  preparation,  a  second  volume  in  continuation  of 
the  work  originally  published.     The  prospectus  said : 

"  The  first  volume  of  this  work  contains  the  whole  of  Mr. 
Curtis's  '  History  of  the  Origin,  Formation,  and  Adoption  of  the 
Constitution  of  the  United  States,  with  Notices  of  its  Principal 
Framers,'  which  was  first  published  by  this  house  more  than 
thirty  years  ago.     The  first  volume  of  the  new  book  has  its 
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separate  Index.     The  author  has  carefully  revised  his  former 
work  on  the  formation  and  adoption  of  the  Constitution. 

"  The  second  volume,  now  in  preparation,  will  have  its  own 
Index,  and  will  be  divided  into  fourteen  chapters.  The  author 
explains  in  his  Preface  his  reason  for  grouping  together  in  these 
several  chapters  the  topics  to  which  they  relate,  instead  of  giving 
the  Constitutional  History  of  the  United  States  in  a  strictly 
chronological  order. 

"  The  period  covered  by  the  second  volume  is  from  the  adop- 
tion of  the  Constitution  to  the  close  of  the  Civil  War — three 
quarters  of  a  century.  In  fact,  the  volume  embraces  the  Consti- 
tutional History  of  the  country  for  about  a  century,  since  it  de- 
scribes all  the  changes  that  have  followed  the  Civil  War  or  that 
accompanied  it,  as  well  as  those  which  preceded  it.  The  follow- 
ing are  some  of  the  topics  treated  in  the  second  volume :  History 
of  Opinion  and  Belief  concerning  the  Nature  of  the  Constitution ; 
the  Virginia  and  Kentucky  Resolutions  of  1798 ;  the  Federalists 
of  New  England  and  the  Hartford  Convention ;  Nullification, 
how  distinguished  from  Secession ;  Webster  and  Calhoun,  as 
Representatives  of  Opposite  Theories ;  Renunciation  of  the  Con- 
stitution by  the  Early  Founders  of  the  Auti-Slavery  Societies; 
the  History  of  Secession ;  the  South  Carolina  Ordinance ;  Why 
Secession  is  Revolution ;  True  Justification  of  the  Federal  Gov- 
ernment in  the  Prosecution  of  the  Civil  War;  Views  of  the 
Friends  and  Opponents  of  the  Constitution  at  the  time  of  its 
Adoption  Concurred  in  Regard  to  its  Nature;  Hamilton  as  a 
Representative  of  the  former,  Patrick  Henry  of  the  latter ; 
their  Respective  Opinions  of  the  Necessity  for  a  Bill  of  Rights ; 
Necessity  of  Organic  Laws  to  Supply  the  Machinery  of  the  New 
Government ;  Mode  of  Choosing  the  President ;  his  Constitu- 
tional Functions  ;  '  Counting '  ,the  Electoral  Votes ;  Washing- 
ton's Acceptance  of  the  First  Presidency ;  Earliest  Precedent  of 
'Counting'  the  Electoral  Vote;  Inauguration  of  the  President 
and  Vice-President ;  Power  of  Removal  from  Office ;  President's 
Salary ;  Question  of  a  Title  for  the  President ;  the  Ten  Amend- 
ments of  the  Constitution  adopted  in  1789-91 ;  Why  they  were 
Demanded,  and  why  they  were  Proposed ;  the  First  Revenue 
Law  of  the  United  States;  How  far  'Protection'  was  deemed 
Obligatory ;  Organization  of  the  Judicial  and  Executive  Depart- 
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ments ;  Executive  Interpretations  of  the  Constitution  during 
Washington's  Administration ;  Admission  of  New  States ;  His- 
tory and  Purpose  of  the  Territorial  Clause ;  Eise,  Progress,  and 
Consequences  of  the  Anti-Slavery  Agitation ;  Counter  Pro-Slav- 
ery Tendencies ;  Causes  of  the  Civil  War  and  its  True  Issues ; 
Constitutional  Doctrines  of  President  Lincoln's  Administration ; 
Close  of  the  War  ;  '  Eeconstruction  '  of  the  Southern  States ;  the 
New  Amendments,  whether  they  were  in  Accordance  with  the 
Amending  Power ;  Limitations  of  that  Power ;  Judicial  Interpre- 
tations of  the  New  Amendments ;  How  the  Constitution  was 
Left  when  the  War  was  Ended  and  a  Final  Settlement  of  its 
Issues  had  been  Beached ;  Conclusions  to  be  Drawn  Eespecting 
the  Permanency  of  our  Present  Political  Institutions. 

"  A  more  detailed  description  of  the  contents  of  the  second 
volume  cannot  be  given  in  this  circular.  It  is  believed  that  every 
important  event  and  topic  in  the  Constitutional  History  of  the 
United  States  since  the  adoption  of  the  Constitution  has  been 
considered,  impartially  and  fairly. 

"  In  this  labor  the  writer  has  been  occupied  for  twenty  years, 
aiming  to  condense  into  one  volume  the  Constitutional  History  of 
the  country  for  the  first  century  of  its  present  government,  and 
distinguishing  Constitutional  History  from  Constitutional  Law." 

Mr.  Curtis's  death  on  the  28th  day  of  March,  1894,  was  very 
sudden,  although  he  had  entered  the  eighty-second  year  of  a  life 
made  illustrious  by  many  contributions  to  the  permanent  litera- 
ture of  his  country  in  the  fields  of  Law,  Biography,  and  History. 
Among  his  papers  was  found  a  large  quantity  of  manuscript  re- 
lating to  the  proposed  second  volume,  for  the  publication  of 
which  he  had  contracted  with  Harper  &  Brothers. 

When  the  family  of  Mr.  Curtis — believing  that  I  was  familiar 
with  his  modes  of  thought  and  expression,  as  well  through  long 
personal  acquaintance  as  through  the  study  of  his  notable  biog- 
raphies of  Daniel  Webster,  Benjamin  E.  Curtis,  and  James  Bu- 
chanan, and  of  his  other  writings  —  made  a  suggestion  to  that 
effect,  the  publishers  placed  the  manuscript  in  my  hands,  in  order 
that  it  might  be  prepared  for  publication. 

Of  course  I  have  endeavored  to  perform  this  grateful  duty  with 
entire  fidelity  to  the  views  of  the  author,  and  have  not  felt  at 
liberty  to  make  any  substantial  change  in,  or  addition  to,  the  text. 


vi  PREFACE. 

In  the  somewhat  confused  mass  of  manuscript  were  found, 
more  or  less  complete,  thirteen  of  the  chapters  referred  to  in  the 
prospectus ;  and  also  some  disjecta  membra  relating  to  the  other 
proposed  chapters ;  there  were  also  many  notes  and  memoranda. 
I  have,  therefore,  aside  from  the  preparation  of  the  Appendix, 
as  an  apparatus  for  students,  and  sundry  notes  duly  identified,  at- 
tempted but  little  more  than  editorial  work — supplying  omis- 
sions, verifying  dates,  names,  and  citations,  and  correcting  errors 
of  copyists,  slips  of  the  pen,  and  the  like — and,  so  far  as  I  could, 
putting  the  posthumous  material  in  condition  for  publication. 

The  merit  of  the  author  will  excuse  the  incompleteness  of 
some  of  the  chapters — thirteen  of  them  are  complete  as  far  as 
they  go ;  in  two  or  three  some  announced  topics  were  not  reached 
when  the  manuscript  abruptly  ended. 

The  character  and  style  of  the  first  volume  are  so  well 
known  that  I  see  no  occasion  in  a  Preface  to  the  second  volume 
to  differentiate  Mr.  Curtis's  views  and  methods  from  those  of 
other  writers  on  the  same  subject,  or  to  comment  upon  them. 

The  Appendix  contains  some  detached  writings  of  Mr.  Cur- 
tis, cognate  to  the  main  work ;  also  a  number  of  important  his- 
torical documents  considered  in  Vols.  I.  and  II.,  and  an  anno- 
tated copy  of  the  Constitution ;  and  a  short  Bibliographic  list, 
some  notes,  etc.,  by  the  editor.     Vol.  II.  has  its  own  Index. 

Although  this  volume  lacks  the  great  advantage  of  its  au- 
thor's final  revision  and  finishing  touch,  I  am  well  persuaded  that 
it  will  be  found  to  be  a  not  unworthy  companion  to  the  first 
volume,  and  a  welcome  addition  to  the  literature  of  our  Federal 
Constitution — Charta  maxima,  lux  libertatis  prmclara. 

J.  C.  C. 

Summit,  N.  J.,  August,  1896. 


CONTENTS  OF  VOL.  II. 


CHAPTER  I. 

Histoey  of  Opinion  Concerning  the  Natuee  op  the  Constitu- 
tion  Page  1 

CHAPTER  II. 

Natuee  op  the  Constitution  Fuethee  Considered. — Judicial 
Views  op  It  feom  the  Oeigin  op  the  Goveenment  to  the 
Peesent  Time.  —  President  Jackson's  Claim  to  Inteepeet 
the  Constitution  as  He  Understood  It. — Function  op  the 
Sctpeeme  Court 56 

CHAPTER  III. 

Necessity  op  Organic  Laws  to  Supply  the  Machinery  op  the 
New  Government. — Mode  of  Choosing  the  President. — His 
Constitutional  Functions. — Counting  the  Electoeal  Vote. 
—  The  Electoral  System  Prostrated  by  the  Nominating 
Conventions 84 

CHAPTER  IV. 

The  Constitution  Inaugurated. — Vindication  of  Its  Feamers 
against  the  Charge  op  Inconsistency.  —  Classification  of 
the  States  according  to  Population.  —  The  Government 
partly  Federal  and  partly  National.  —  Basis  of  Repre- 
sentation in  the  Two  Houses  of  Congress 107 

CHAPTER  V. 

Washington's  Acceptance  op  the  Fiest  Peesidency. — Earliest 
Peecedent  of  Counting  the  Electoeal  Votes. — Inauguea- 
tion  of  the  President  and  Vice-Peesident. — Power  of  Re- 
moval feom  Office. — President's  Salary. — Question  of  a 
Title  for  the  President 124 


viii  CONTENTS   OF  VOL  II. 

CHAPTER  VI. 

The  Power  to  Amend  the  Constitution. — The  First  Ten  Amend- 
ments—1789-91. — Limitations  on  Power  to  Amend  .  Page  152 

CHAPTER  VII. 

The  First  Revenue  Law  op  the  United  States. — How  Far  Pro- 
tection was  Deemed  Obligatory. — Condition  op  American 
Manufactures  in  1789. — Comparative  Advantages  of  Free 
Trade  and  Protection  According  to  Adam  Smith. — Wages  in 
the  American  Colonies  before  the  Revolution. — Chief-Jus- 
tice Marshall  on  Implied  Powers. — National  Bank. — Tariff 
for  Revenue  Only        167 

CHAPTER  VIII. 

Admission  of  New  States. — History  and  Purpose  of  the  Terri- 
torial Clause  of  the  Constitution. — Acquisitions  of  Lou- 
isiana, Florida,  California,  and  other  Parts  of  Mexico. — 
Annexation  of  Texas. — The  Mexican  War. — The  So-Called 
Missouri  Compromise  and  its  Repeal. — The  Dred  Scott  Case. 
— The  Controversy  in  Kansas. — Rise  of  the  Republican 
Party. — Secession  of  the  Southern  States 191 

CHAPTER  IX. 

Rise,  Progress,  and  Consequences  of  the  Northern  Anti- 
Slavery  Agitation.  —  It  Provokes  Counter  Pro  -  Slavery 
Tendencies.  —  The  Case  of  Dred  Scott.  —  Mr.  Douglas's 
Panacea  of  "Popular  Sovereignty."  —  Disruption  of  the 
Democratic  Party  and  Election  of  President  Lincoln. — 
The  Kansas-Nebraska  Act  and  its  Consequences    .     .     231 

CHAPTER  X. 

Could  the  Civil  War  have  been  Avoided? — Its  True  Basis. 

Objects  for  which   it  could  be  Rightfully  Prosecuted. 

President  Buchanan's  Course  in  Preparing  to  Encounter 
Secession. — Neglect  of  Congress  to  Provide  Him  with  the 
Necessary  Means. — The  Course  of  Mr.  Jefferson  Davis 
and  other  Southern  Men  while  they  Remained  in  Con- 
fess       300 


CONTENTS   OF   VOL.   II.  ix 

CHAPTER  XI. 

Constitutional  Policy  of  President  Lincoln  foe  the  Restora- 
tion of  the  Southern  States  to  the  Union. — The  Same  Pol- 
icy Followed  by  President  Johnson. — Mischievous  Efforts 
of  the  Freedmen's  Bureau. — Reconstruction  of  the  South- 
ern States  Devised  by  the  Radical  Republicans  in  Con- 
gress.— Nature  and  Purposes  of  the  Scheme. — No  Warrant 
for  it  in  the  Constitution .     Page  339 

CHAPTER   XII. 

Reconstruction  Reconstructed. — Gross  Inconsistency  in  Carry- 
ing out  the  Scheme. — Congress  Acts  in  Bad  Faith  towards 
the  White  People  of  the  South, — Disastrous  Consequences 
of  Negro  Suffrage  upon  the  Southern  States.— How  it 
was  Done 385 

CHAPTER  XIII. 

The  Presidential  Election  of  1876.  —The  Electoral  Commis- 
sion.— Its  Unconstitutional  Character  and  its  Partisan 
Decisions 397 

CHAPTERS  XIV.-XVII 440-441 

APPENDIX. 

Some  Proceedings  in  the  Continental  Congress     .     .  443 

Declaration  of  Independence 458 

Articles  of  Confederation  ...  462 

Ordinance  of  1787 469 

Constitution  of  the  United  States  of  America.     .     .  474 
Articles  in  Addition  to,  and  Amendment  of,  the  Con- 
stitution of  the  United  States  of  America.     .     .  490 

Ratifications  of  The  Constitution .     .  497 

Ratifications  of  the  Amendments  to  the  Constitution  497 

Argument  of  George  Ticknor  Curtis,  Esq 499 

An  Unpublished  Note  by  Mr.  Curtis 518 

The  Great  Compromises  on  Slavery 523 

Letter  from  Hon.  John  Jay 528 

The  First  Tariff  Act 530 

The  Trustees  of  Dartmouth  College  vs.  Woodward  .  533 


X  CONTENTS    OF  VOL.  II. 

An  Obation  by  Geoege  Ticknoe  Cuetis  ....     Page  547 
The  Peovisional  and  Final  Constitutions  of  the  Con- 

fedeeate  states 562 

Anti-Slaveey  Teacts 580 

Implied  Powees  of  the  Constitution 589^ 

Reconsteuction  Act  of  Congeess 601 

supplementaey  act 603 

Peoclamation    of   Peesident   Johnson  Declaeing   End 

of  the  Rebellion 605 

Analytical  Index  to  the  Constitution  of  the  United 

States  and  the  Amendments  Theeeto 609 

The  Peoclamation  of  Emancipation 652 

Peoclamation     Announcing    the    Adoption    of    XIII. 

Amendment 653 

Fiest  Peoclamation  Announcing  the  Adoption  of  XIV. 

Amendment 654 

Second  Peoclamation  Announcing  Adoption   of  XIV. 

Amendment 658 

Peoclamation   Announcing   Adoption   of   XV.  Amend- 
ment    662 

Latest     Citations    to    Decisions     on    Constitutional 

Questions 664 

Executive  Powee 668 

Notes 687 

List    of    Books    Consulted   in   Peepaeing   oe   Editing 

this  Volume f05 

Bibliogeaphy  of  the  Constitution 708 

INDEX 767 


CONSTITUTIONAL   HISTORY 

OF 

THE   UNITED   STATES. 


CHAPTER  I. 


History  of  Opinion  Concerning  the  Nature  of  the  Consti- 
tution. 

The  history  of  opinion  and  belief  concerning  the  nature  of 
the  Federal  Union  under  the  Constitution  is  a  study  necessary  to 
any  one  who  would  understand  the  controversy  that  culminated 
in  1860-1  in  a  civil  war  of  the  most  serious  character.  To  pursue 
this  study  intelligently,  one  must  begin  with  the  period  of  the 
-formation  and  adoption  of  the  Constitution,  and  must  trace  the 
development  of  the  controversies  about  its  character  through 
many  and  various  phases. 

We  have  seen  that  as  soon  as  the  framework  of  the  Constitu- 
tion became  known,  and  before  it  was  ratified  and  put  into  opera- 
tion, much  jealousy  Avas  felt  at  the  idea  of  creating  a  central 
government  with  direct  and  sovereign  powers.  I  have  described 
the  mode  in  which  this  jealousy  was  so  far  successfully  quieted 
as  to  secure  the  adoption  of  the  Constitution  by  the  requisite  num- 
ber of  states ;  and  I  have  attributed  this  result  partly  to  the  pub- 
lication of  that  remarkable  series  of  papers  since  known  as  The 
Federalist,  and  partly  to  the  judicious  mode  in  which  amend- 
ments were  first  proposed.  But  when  the  framers  and  friends 
of  the  Constitution  had  succeeded  in  getting  it  established,  there 
II.— 1 
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remained  the  great  question  of  the  nature  of  the  Union ;  the  ques- 
tion of  the  kind  of  political  system  that  had  been  created ;  to 
what  the  states  or  their  people  had  bound  themselves  by  adopt- 
ing it ;  or,  in  other  words,  the  extent  and  character  of  the  sov- 
ereignty of  the  United  States  when  compared  with  the  residuum 
of  sovereignty  remaining  with  each  separate  state.  A  perusal 
of  the  Constitution,  along  with  the  first  ten  amendments,  should 
satisfy  any  one  that  the  system  is  based  on  the  fundamental 
idea  that  political  sovereignty,  or  the  right  to  govern,  is  capable 
of  division,  according  to  subjects  and  powers. 

While  the  people  of  each  state,  after  the  Eevolution,  had  a 
perfect  and  absolute  right  of  independent  self-government,  it  was 
found  to  be  both  theoretically  and  practically  possible  to  transfer 
to  a  common  depositary  certain  of  their  political  powers  for 
specific  purposes.  This  is  one  of  the  discoveries  in  the  science  of 
government  made  by  the  franiers  of  the  Constitution,  and  its 
practical  application  was  doubtless  what  they  contemplated. 
But  what  should  be  the  precise  character  and  position  of  the 
common  depositary  of  certain  special  powers  of  government — 
whether  the  cession  of  those  powers  should  be  regarded  as  irrev- 
ocable-, whether  the  central  government  should  be  considered  as 
an  agent  of  the  states,  whose  powers  their  principals  could  with- 
draw, whether  the  grant  of  those  powers  should  proceed  from 
the  people  of  the  United  States  as  a  nation,  or  from  the  people  of 
each  separate  state,  or  from  the  states  regarded  as  sovereigns — 
were  questions  that  could  not  be  settled  in  advance  of  the  actual 
administration  and  operation  of  the  new  government ;  party,  per- 
sonal, and  sectional  influences  would  naturally  lead  to  a  great 
diversity  of  opinion. 

This  diversity  began  in  the  year  1798.  In  that  year,  durino- 
the  presidency  of  John  Adams,  the  Congress  passed  two  laws 
known  as  the  Alien  and  Sedition  Acts.  One  of  them  empowered 
the  president,  in  case  of  war,  to  deal  with  the  persons  of  alien 
enemies  who  might  be  in  this  country  ;  the  other  was  a  law  which 
among  other  provisions  for  the  suppression  of  designs  regarded  as 
treasonable,  made  it  a  crime  to  write,  print,  or  utter  any  false, 
scandalous,  and  malicious  writing  against  the  government  or 
against  either  house  of  Congress  or  the  president,  with  intent  to 
defame  them,  or  to  bring  them  into  contempt  or  disrepute.     These 
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were  certainly  very  high-handed  measures,  and  by  a  large  part  of 
the  people  of  the  country  they  were  believed  to  be  grossly  uncon- 
stitutional. They  excited  great  commotion  among  the  opponents 
of  Mr.  Adams's  administration,  and  were  vigorously  denounced  by 
the  legislatures  of  Virginia  and  Kentucky  in  certain  resolutions 
which  have  been  somewhat  famous  in  our  political  history  as  the 
"  Resolutions  of  '98."  These  resolutions  propounded  a  theory  of 
the  Federal  Constitution  which  it  is  not  easy  to  define  with  precis- 
ion ;  and  in  order  to  understand  what  the  legislatures  of  Virginia 
and  Kentucky  really  meant  to  affirm  respecting  the  legitimate 
mode  of  encountering  unconstitutional  acts  of  the  Federal  Govern- 
ment, we  must  go  to  the  subsequent  explanation  made  by  one  of 
the  principal  authors  of  the  resolutions,  after  the  lapse  of  thirty 
years.  During  the  period  which  is  called  the  era  of  nullification 
(1830-3),  when  the  South  Carolina  nullifiers  claimed  the  authority 
of  these  resolutions  for  some  of  their  constitutional  doctrines,  Mr. 
Madison,  who  drafted  the  Virginia  Eesolutions  of  1798,  published 
an  elaborate  explanation  of  their  meaning,  for  the  purpose  of 
showing  that  they  gave  no  countenance  to  the  doctrine  of  nullifica- 
tion. This  was  probably  true  in  regard  to  the  intentions  of  the 
draftsman  and  the  Virginia  legislature ;  but  the  historical  interest 
that  now  attaches  to  the  resolutions  springs  from  the  fact  that 
their  language  was  such  as  to  afford  in  after-times  some  plausible 
ground  for  contending  that  they  meant  what  the  nullifiers 
claimed.  Thus,  the  third  of  the  Virginia  Eesolutions  described 
the  Constitution  as  "  a  compact  to  which  the  states  are  parties," 
and  it  declared  that  "  in  case  of  a  deliberate,  palpable,  and  dan- 
gerous exercise  of  other  powers  not  granted  by  the  said  compact, 
the  states,  who  are  parties  thereto,  have  the  right  and  are  in  duty 
bound  to  interpose  for  arresting  the  progress  of  the  evil,  and  for 
maintaining  within  their  respective  limits  the  authorities,  rights, 
and  liberties  appertaining  to  them."  It  is  apparent  that  the 
soundness  of  this  assertion  depends  upon  the  mode  in  which  the 
resistance  to  unconstitutional  measures  is  to  be  made.  The  reso- 
lution might  mean  to  refer  to  the  natural  right  to  resist  intoler- 
able oppression  by  making  a  revolution  :  which  no  one  denies. 
Or,  it  might  mean  that  under  the  Constitution  there  is  a  right 
existing  in  the  states  to  concert  measures  for  amending  it,  in 
order  to  remove  doubts  as  to  its  construction,  or  to  render  usur- 
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pations  impossible  :  which  no  one  can  deny.  Or,  it  might  mean 
that  each  state,  as  a  party  to  a  compact,  has  some  power  to  inter- 
pose by  its  own  authority,  and  arrest  the  progress  of  measures 
not  authorized  by  the  terms  of  the  compact.  The  last  of  these 
meanings  comprehended  the  essence  of  what  was  afterwards 
called  "  Nullification."  But  Madison's  explanatory  comment  on 
this  resolution  was  that  it  did  not  intend  to  assert  the  doctrine 
that  came  afterwards  to  be  claimed  by  the  nullifiers,  because  the 
resolution  which  stood  seventh  in  the  series  called  upon  all  the 
states  to  unite  with  Virginia  in  denouncing  the  Alien  and  Sedi- 
tion Acts  as  unconstitutional,  and  in  taking  "  the  necessary  and 
proper  means"  for  co-operating  with  Virginia  "in  maintaining 
the  authorities,  rights,  and  liberties  reserved  to  the  states  respec- 
tively, or  to  the  people."  But  the  difficulty  which  the  resolu- 
tions created  for  future  times  was  because  they  were  not  explicit 
in  regard  to  what  are  "  the  necessary  and  proper  measures "  to 
be  taken  by  the  states  for  resisting  usurpation  by  the  Federal 
Government.  The  language  of  the  third  resolution  implied  that, 
as  a  constitutional  right  resulting  from  the  nature  of  the  "  com- 
pact," each  separate  state,  as  a  party  to  that  compact,  can  take 
measures  within  its  own  limits  to  arrest  the  exercise  of  a  power 
by  the  Federal  Government  which  that  state  deems  a  deliberate, 
palpable,  and  dangerous  exercise  of  power  not  granted  in  the  Con- 
stitution. This  was  what  came  to  be  the  doctrine  of  nullifica- 
tion. Neither  Madison,  who  framed  the  Virginia  Besolutions,  nor 
Jefferson,  who  had  some  hand  in  framing  the  corresponding  res- 
olutions passed  by  the  legislature  of  Kentucky,  had  any  inten- 
tion of  asserting  such  a  doctrine  as  nullification.  The  South  Car- 
olina nullifiers  of  1830-3  were  wrong  in  their  interpretation  of 
the  Resolutions  of  '98.  But  when  they  applied  their  acute  and 
brilliant  faculties  to  the  discovery  of  some  mode  of  arresting  the 
operation  of  an  Act  of  Congress  within  the  limits  of  their  state 
that  would  still  leave  the  state  in  the  position  of  a  member  of 
the  Union,  they  found  in  the  Besolutions  of  '98,  passed  by  the 
legislatures  of  two  states  under  circumstances  of  considerable 
gravity,  and  having  the  sanction  of  great  names,  the  assertion 
that  the  Constitution  is  a  "  compact  to  which  the  states  are  par- 
ties." As  a  political  formula  this  assertion  is  true  or  not  true, 
according  to  the  meaning  given  to  the  term  "  compact,"  and  to 
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the  sense  in  which  the  "  states  "  are  to  be  regarded  as  "  parties  " 
to  the  establishment  of  the  Constitution.  Madison  used  the  term 
"compact,"  when  applied  to  the  Constitution  of  the  United 
States,  as  meaning  simply  agreement  or  consent ;  which,  being 
either  expressed  or  implied,  is,  as  he  put  it,  "  the  vital  principle  of 
free  governments  as  contradistinguished  from  governments  that 
are  not  free."  '  His  idea  of  the  sense  in  which  the  states  were 
parties  to  the  establishment  of  the  Constitution  was,  not  that  the 
state  governments  or  the  people  of  the  states,  became  parties  to 
an  interstate  compact  or  mutual  league,  but  that  the  people  of 
each  state,  in  the  exercise  of  their  sovereign  rights  of  self-govern- 
ment, had,  by  a  grant,  agreement,  or  conveyance,  ceded  certain 
political  powers  to  a  central  government,  the  nature  of  which  ces- 
sion was  that  the  powers  were  irrevocable  by  any  process  known 
to  or  implied  in  the  Constitution  itself.  But  the  nullification  idea 
of  the  Constitution  was  that  each  state,  as  an  independent  sover- 
eign, had  made  a  compact  with  all  the  other  states  that  certain 
political  powers  should  be  exercised  by  a  common  central  agent, 
according  to  the  terms  of  the  compact ;  that  each  state  must 
judge  for  itself  when  the  compact  had  been  broken  by  transcend- 
ing its  limitations  ;  and  that  when  the  state  had  determined  that 
this  had  happened,  it  could,  as  a  right  resulting  from  the  nature 
of  the  "  constitutional  compact,"  take  its  own  measures  for  ar- 
resting the  progress  of  the  evil. 

In  the  interval  which  elapsed  between  the  time  of  the  Res- 
olutions of  '98  and  the  era  of  nullification  some  new  and  en- 
tirely unforeseen  constitutional  questions  arose,  in  consequence 
of  measures  resorted  to  in  Mr.  Jefferson's  administration  for  the 
purpose  of  encountering  the  effect  upon  our  commerce  of  the 
great  European  wars,  and  afterwards  in  consequence  of  the  meas- 
ures of  Mr.  Madison's  administration,  adopted  or  proposed  in  the 
prosecution  of  our  war  against  England,  which  was  declared  in 
1812.  The  two  administrations  of  Mr.  Jefferson  extended  from 
March,  1801,  to  March,  1809.  The  two  political  parties  known 
respectively  as  the  Eepublicans,  or  Democrats,  and  the  Federal- 
ists, which  had  arisen  during  the  administration  of  the  elder 


'Madison's  "Works,  IV.  294.    Compare  Webster's  Works,  III.  467. 
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Adams  (1797-1801),  became  thoroughly  organized  at  the  time  of 
Mr.  Jefferson's  first  election  to  the  presidency. 

The  French  Eevolution  had  been  followed  by  wars  in  Europe 
that  were  not  closed  until  the  year  1815.  In  the  earlier  portion 
of  this  period  of  universal  commotion,  Washington  had  preserved 
this  country  in  an  attitude  of  neutrality,  and  bis  immediate  suc- 
cessor, John  Adams,  had  not  been  called  upon  to  encounter  the 
difficulties  growing  out  of  the  long  contest  between  England  and 
Bonaparte,  which  began  in  1803,  about  two  years  after  the  com- 
mencement of  Jefferson's  first  term  of  office.  In  1806  com- 
menced the  series  of  retaliatory  blockades  declared  by  the  Eng- 
lish Orders -in -Council  and  the  Berlin  and  Milan  Decrees  of 
Bonaparte.  By  the  effect  of  these  manifestoes,  which  the  public 
law  authorized  neither  of  the  belligerent  powers  to  put  in  force, 
but  which  were  rigorously  executed,  neutral  commerce  was  ex- 
cluded from  nearly  every  port  in  Europe.  As  this  country  was 
neither  directly  nor  indirectly  a  party  to  any  of  these  European 
wars,  we  had,  since  they  began,  a  large  part  of  the  carrying  trade 
of  the  globe  in  our  hands.  We  were  either  to  be  driven  from  the 
ocean  entirely,  or  we  must  compel  one  or  the  other,  or  both,  of 
the  great  belligerents  to  retract  their  unwarrantable  pretensions. 
On  the  measures  proper  and  necessary  to  be  taken  our  two  polit- 
ical parties  were  at  variance  from  the  beginning. 

The  strongholds  of  the  Federalists  were  in  the  commercial 
towns,  and  especially  in  New  England,  where  six  of  the  principal 
ports  possessed  more  than  a  third  of  the  whole  tonnage  of  the 
Union.  The  Federalists  regarded  the  aggression  of  France  and 
the  ambition  of  Bonaparte  as  the  cause  of  all  this  disturbance  in 
international  relations,  and  they  were  opposed  to  the  policy  of 
our  government,  which  leaned  against  England.  The  Kepubli- 
cans  (or  Democrats),  with  a  large  part  of  the  nation  at  their  back, 
were  disposed  to  fight  with  England,  if  we  must  fight ;  and  when 
Bonaparte  skilfully  signified  to  the  people  of  this  country  that 
they  must  extort  their  rights  as  neutrals  from  England,  and  that 
they  could  expect  no  concessions  from  him  until  they  had  done 
this,  he  took  advantage  of  the  growing  tendencies  of  the  popular 
feeling  in  America  to  side  against  England  at  the  time  when  her 
pretension  to  and  exercise  of  a  right  to  search  our  vessels  for 
British  seamen  and  deserters  had  excited  an  almost  universal  in- 
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dignation.  In  June,  1807,  an  English  vessel  of  war,  the  Leopard, 
made  an  unprovoked  and  unlawful  attack  on  an  American  vessel 
called  the  Chesapeake,  off  the  capes  of  Virginia.  Mr.  Jefferson 
ordered  our  minister  in  England  to  demand  immediate  reparation 
for  this  outrage,  and  then  issued  a  proclamation  excluding  British 
vessels  of  war  from  the  American  Avaters,  and  summoned  Con- 
gress to  meet  in  an  extra  session  on  the  26th  of  October.  This 
message,  in  consequence  of  the  British  aggressions  which  it  was 
necessary  for  the  president  to  deal  with,  hardly  noticed  our 
grievances  against  France.  In  November  the  last  and  most 
stringent  of  the  British  Orders-in-Council  was  issued,  closing  the 
ports  of  France  and  of  her  allies  to  the  trade  of  neutrals  as  if 
actually  blockaded,  and  extending  the  visitation  of  the  paper 
blockade  over  the  whole  ocean.  On  the  22d  of  December,  1807, 
Congress,  adopting  Mr.  Jefferson's  recommendation,  passed  the 
famous  "  Embargo,"  indefinitely  prohibiting  the  departure  of  any 
vessel  from  the  ports  of  the  United  States.  To  the  Federalists 
this  measure  seemed  to  be  directed  exclusively  against  England. 
The  administration  and  its  supporters  claimed  it  to  be  necessary 
to  inhibit  the  sailing  of  our  own  vessels  from  our  own  ports,  in 
order  to  save  our  commerce  from  the  depredations  of  both  the 
belligerents. 

But  whether  necessary  or  unnecessary,  an  indefinite  embargo 
raised  an  entirely  new  constitutional  question  ;  for  it  was  said, 
with  a  great  show  of  truth,  that  a  power  to  regulate  commerce 
does  not  comprehend  a  power  to  indefinitely  prohibit  it.  Since 
the  Constitution  was  established  there  had  been  no  exercise  of 
power  under  it  so  directly  and  extensively  ruinous  as  this  em- 
bargo. It  fell  with  terrific  weight  upon  the  New  England  States. 
It  was  relaxed  in  1809,  in  respect  to  our  trade  with  other  nations, 
but  in  the  early  part  of  that  year  there  was  substituted  for  it  a 
s}rstem  of  the  strictest  non-  intercourse  with  both  England  and 
France,  until  those  countries  should  revoke  or  modify  their  edicts 
so  that  they  would  cease  to  violate  our  neutral  rights.  In  conse- 
quence of  this  measure,  and  the  complications  arising  out  of  the 
conduct  of  England  on  the  one  side  and  France  on  the  other,  a 
state  of  things  ensued  which  ended  at  last  in  June,  1812,  in  the 
passage  of  an  Act  of  Congress  declaring  war  against  England. 
This  war,  resulting  chiefly  from  the  effect  of  the  belligerent 
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measures  of  England  and  France  upon  our  neutral  commerce, 
and  also  involving  the  English  pretensions  of  a  right  to  impress 
seamen  of  British  birth  from  our  vessels,  was  very  differently- 
viewed  by  the  political  parties  of  this  country.  On  the  one  side, 
the  Federalists  contended  that  we  had  been  duped  by  Bonaparte 
into  a  war  against  his  great  enemy,  without  any  necessity  for  it. 
On  the  other  side,  the  Democrats  (or  Republicans)  maintained 
that  towards  ourselves  England  was  wholly  in  the  wrong.  But 
in  reference  to  the  scope  and  powers  of  the  Constitution,  in  the 
prosecution,  of  a  war,  I  have  now  to  advert  to  the  measures  adopt- 
ed or  proposed  by  Mr.  Madison's  administration,  and  the  occur- 
rence in  New  England  which  brought  into  some  discussion  the 
obligation  to  submit  to  acts  of  the  Federal  Government  believed 
to  be  beyond  its  constitutional  authority,  and  by  consequence  am 
now  led  to  some  consideration  of  the  nature  of  the  Union.1 

In  the  year  1814  the  war  had  been  prosecuted  since  its  com- 
mencement in  a  manner  which  had  produced  great  restiveness 
and  dissatisfaction  in  the  New  England  States.  Their  commerce 
had  been  ruined  by  the  embargo  and  the  non-intercourse.  They 
contrasted  the  prosperity  and  happiness  that  followed  the  adop- 
tion of  the  Constitution  and  their  present  miserable  condition. 
"  The  Constitution  of  the  United  States,"  they  said,  "  under  the 
auspices  of  a  wise  and  virtuous  administration,  found  itself  com- 
petent to  all  the  objects  of  national  prosperity  comprehended  in 
the  views  of  its  framers.  No  parallel  can  be  found  in  history  of 
a  transition  so  rapid  as  that  of  the  United  States  from  the  lowest 
depression  to  the  highest  felicity — from  the  condition  of  weak 
and  disjointed  republicks  to  that  of  a  great,  united,  and  prosper- 
ous nation.  This  high  state  of  publick  happiness  has  undergone 
a  miserable  and  afflicting  reverse,  through  the  prevalence  of  a 
weak  and  profligate  policy." 2 

Such  was  the  language,  tinged  no  doubt  with  party  feelings, 
that  was  wrung  from  a  people  who  had  begun  to  calculate  the 
value  of  the  Union  because  they  were  suffering  from  national 

1  I  have  not  here  attempted  to  describe  in  detail  the  events  and  causes 
which  led  to  the  War  of  1812.  The  reader  will  find  them  fully  adverted  to  in 
my  Life  of  Daniel  Webster,  I.  iv.,  which  contains,  I  believe,  an  accurate  account  of 
the  mode  in  which  wo  became  involved  with  the  great  European  disturbance. 

a  Report  of  the  Hartford  Convention. 
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measures  that  bore  with  crushing  severity  upon  their  peculiar 
pursuits.  Now  that  these  measures  had  resulted  in  a  war,  and 
other  measures  in  its  prosecution  were  straining  the  powers  of 
the  Constitution,  as  they  believed,  beyond  its  legitimate  scope,  the 
Federalists  of  New  England  united  in  a  step  which  was  then  and 
has  ever  since  been  regarded  with  suspicion.  The  legislatures  of 
Massachusetts,  Connecticut,  and  Khode  Island,  and  the  counties  of 
Cheshire  and  Grafton  in  the  state  of  New  Hampshire,  and  the 
county  of  "Windham  in  the  state  of  Vermont,  appointed  dele- 
gates to  a  convention  which  assembled  at  Hartford,  in  Connecti- 
cut, on  the  15th  of  December,  1814.  This  assembly  was  composed 
of  men  of  the  highest  public  and  private  virtues,  the  mos,t  emi- 
nent and  able  of  the  leading  Federalists  in  their  respective  com- 
munities. They  made  at  least  one  very  serious  mistake.  They 
deliberated  with  closed  doors  at  a  time  when  the  country  was 
engaged  in  a  foreign  war.  This  exposed  them  to  the  imputation 
of  a  treasonable  design  to  separate  their  states  from  the  Union. 
They  ought  to  be  judged,  however,  in  history,  not  by  the  impu- 
tation cast  upon  them  by  their  political  adversaries,  but  by  the 
authentic  document  which  they  put  forth  over  their  individual 
signatures,  and  which  was  published  early  in  the  month  of  Janu- 
ary, 1815.1  We  may  learn  from  this  document  that  the  mem- 
bers of  this  assembly  considered  the  nature  of  their  commission 
to  be  "  the  devising  of  means  of  defence  against  dangers,  and  of 
relief  from  oppression  proceeding  from  the  act  of  their  own  gov- 
ernment, without  violating  constitutional  principles,  or  disappoint- 
ing the  hopes  of  a  suffering  and  injured  people." 

But  their  proceedings,  like  those  of  the  legislatures  of  Virginia 
and  Kentucky  in  1798,  lacked  precise  definition  of  the  means  by 
which  unconstitutional  measures  of  the  Federal  Government  are 


1  The  copy  of  the  report  of  the  Hartford  Convention  which  I  possess  is  of 
the  "Third  Edition,  corrected  and  improved."  It  bears  the  imprint  "Boston: 
printed  and  published  by  'Wells  and  Lilly,  1815."  The  document  bears  date  at 
Hartford,  January  4,  1815.  The  signatures  are  those  of  Stephen  Longfellow, 
Jr.,  Roger  M.  Sherman,  George  Cabot,  Timothy  Biglow,  Daniel  Waldo,  James 
Hillhouse,  Calvin  Goddard,  Benjamin  Hazard,  Nathan  Dane,  Joshua  Thomas, 
Hodijah  Baylies,  John  Treadwell,  Daniel  Lyman,  Benjamin  West,  William  Pres- 
cott,  Samuel  S.  Wilde,  George  Bliss,  Zephaniah  Swift,  Samuel  Ward,  Mills  Olcot, 
Harrison  G.  Otis,  Joseph  Lyman,  Chauncey  Goodrich,  Nathaniel  Smith,  Edward 
Manton,  William  Hall,  Jr. 
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to  be  encountered  "  without  violating  constitutional  principles." 
They  had  the  same  general  conception  of  the  right  of  the  states 
to  defend  their  own  prerogatives,  and  it  is  apparent  from  the 
language  which  they  used  in  the  following  paragraph  of  their 
report  that  they  repeated  some  of  the  ideas  and  some  of  the  ex- 
pressions which  they  found  in  the  Kesolutions  of  '98. 

"  That  acts  of  Congress  in  violation  of  the  Constitution,"  they 
said,  "  are  absolutely  void  is  an  undeniable  position."  This  ap- 
proached very  nearly  to  the  substance  of  the  later  doctrine  of 
nullification,  and  it  only  fell  short  of  it  because  the  emergency 
had  not  actually  arisen  in  1814r-15,  inasmuch  as  the  most  ob- 
noxious measures  of  the  administration  had  not  become  laws, 
whereas  the  nullifiers  of  South  Carolina,  in  1830-3,  aimed  their 
resistance  against  a  federal  statute  that  was  in  actual  opera- 
tion. 

The  excellent  men  who  composed  the  Hartford  Convention 
were  alarmed  about  the  control  which  the  administration  pro- 
posed to  assume  over  the  militia  of  the  states.  A  plan  for  a 
conscription  for  the  purpose  of  filling  the  regular  army,  by  clas- 
sifying the  militia  of  the  states,  and  by  drafting  individuals,  in- 
cluding minors,  from  the  different  classes,  was  pending  in  Con- 
gress at  the  time  when  the  report  of  the  Hartford  Convention 
was  prepared.  It  was  indefinitely  postponed  by  a  movement 
made  in  the  Senate  by  the  opposition  on  the  28th  of  December, 
1814.1 

It  is  not  necessary  here  to  notice  in  full  detail  the  various 
grievances  of  which  the  members  of  the  Hartford  Convention 
complained,  or  the  mode  in  which  they  proposed  to  meet  the 
anticipated  dangers,  by  certain  amendments  of  the  Constitution. 
When  this  assembly  terminated  its  sitting,  it  was  proposed  in  its 
report  that  another  convention  of  the  same  states  should  be  held 
in  Boston  in  the  following  June,  in  case  their  recommendations 
should  be  unsuccessful,  or  in  case  a  peace  should  not  have  been 
concluded  in  the  meantime ;  and  this  further  assembly  was  to  be 
instituted  "  with  such  powers  and  instructions  as  the  exigency  of 

1  Compare  the  date  of  the  Hartford  Convention's  reports  (June  4,  1815).  It 
would  seem  that  the  defeat  of  the  Conscription  Bill  was  not  known  at  Hartford 
when  the  report  was  signed.  The  reader  will  find  a  description  of  this  proposed 
measure  in  the  author's  Life  of  Webster,  1. 138-139. 
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a  crisis  so  momentous  may  require."  The  nature  of  the  "  crisis," 
as  it  was  regarded  by  the  Federalists,  was  that  the  war  had  been 
and  was  still  prosecuted  in  a  mode  which  left  the  whole  of  the 
extensive  sea-coast  of  New  England  without  proper  defence ;  that 
the  millions  raised  by  federal  taxation  had  been  squandered  with 
shameless  profusion,  which  had  led  to  "  unconstitutional  expe- 
dients "  for  raising  more  troops ;  that  it  was  impossible  for  the 
Eastern  States,  left  by  the  administration  to  defend  themselves 
against  the  common  enemy,  to  discharge  this  duty  from  their 
own  resources  and  continue  to  sustain  the  burden  of  national 
taxes.  It  was  proposed,  therefore,  by  the  members  of  the  Hart- 
ford Convention,  not  that  their  states  should  sever  themselves 
from  the  Union,  but  that  there  should  be  paid  into  their  treasu- 
ries a  certain  proportion  of  the  national  revenues,  to  be  applied  by , 
them,  separately  or  in  concert,  to  the  defence  of  their  own  coasts, 
and  to  be  afterwards  accounted  for  with  the  United  States.  This 
scheme,  however,  as  well  as  all  the  other  measures  proposed  by 
this  convention,  became  unnecessary  before  the  time  (June,  1815) 
fixed  for  holding  the  future  assembly  of  the  same  states.  Nego- 
tiations for  peace  were  pending  when  the  Hartford  Convention 
was  adjourned,  the  Treaty  of  Ghent  was  concluded  December 
24, 1815,  and  ratifications  were  exchanged  February  17,  1816. 

If  the  war  had  not  have  been  terminated,  it  is  of  course  prob- 
lematical what  might  have  been  the  result  of  future  action  by  the 
states  of  New  England  in  the  direction  indicated  by  the  report 
of  the  Hartford  Convention.  It  may,  however,  be  concluded  with 
tolerable  certainty  that  there  prevailed,  among  very  eminent  and 
patriotic  men  of  that  time  and  region,  ideas  of  the  nature  of  the 
Union  very  similar  to  those  which  were  embraced,  or  seemed  to 
be  embraced,  in  the  Virginia  and  Kentucky  Kesolutions  of  1798.' 


'  Nathan  Dane,  the  draftsman  of  the  celebrated  Ordinance  of  1787,  which 
organized  the  Northwestern  Territory,  was  a  member  of  the  Hartford  Conven- 
tion from  Massachusetts.  He  was  an  intimate  friend  of  the  Hon.  Thomas  L. 
Winthrop,  afterwards  lieutenant-governor  of  Massachusetts,  father  of  the  Hon. 
Robert  C.  Winthrop.  Before  going  to  the  convention  Mr.  Dane  called  upon  Mr. 
Winthrop,  and  told  him  that  his  object  in  attending  the  convention  was  to  pre- 
vent mischief.  On  his  return  from  Hartford  he  again  visited  Mr.  Winthrop,  and 
gave  him  the  impression  that  mischief  was  prevented  with  difficulty.  He  gave 
to  Mr.  Winlhrop  a  copy  of  the  convention's  reports,  with  his  own  marginal 
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There  is,  however,  one  of  the  recommendations  made  by  the 
members  of  the  Hartford  Convention  to  the  legislatures  of  the 
several  states  represented  in  that  body  which  should  be  specially 
noticed  here,  because  it  proceeded  upon  an  idea  that  was  long 
afterwards  acted  upon  by  some  of  those  states,  and  by  others 
also.     It  was  contained  in  the  following  resolution : 

"  That  it  be  and  hereby  is  recommended  to  the  Legislators  of 
the  several  States  represented  in  this  Convention,  to  adopt  all  such 
measures  as  may  be  necessary  effectually  to  protect  the  citizens 
of  said  States  from  the  operation  and  effects  of  all  acts  which 
have  been  or  may  be  proposed  by  the  Congress  of  the  United 
States,  which  shall  contain  provisions  subjecting  the  militia  or 
other  citizens  to  forcible  drafts,  conscriptions,  or  impressments 
not  authorized  by  the  Constitution  of  the  United  States." 

It  is  doubtless  quite  possible  that  the  distinguished  and  able 
men  who  put  their  signatures  to  this  recommendation  contem- 
plated only  such  measures  as  might  be  necessary  to  subject  acts 
of  Congress,  supposed  to  be  unconstitutional,  to  a  judicial  test  of 
their  validity.  But  the  tenor  of  the  report  does  not  warrant  us 
in  assuming  that  this  was  all  that  they  contemplated.  On  the 
contrary,  it  would  seem  that  the  idea  prevailed  among  them  that 
there  might  be  an  emergency  in  which  it  would  be  the  duty  of  a 
state  legislature  to  take  into  its  own  hands  the  protection  of  its 
citizens  against  infractions  of  the  Federal  Constitution.  They 
had  in  view  emergencies  which  "  are  either  beyond  the  reach  of 
the  judicial  tribunals,  or  too  pressing  to  admit  of  the  delay  inci- 
dent to  their  forms."  In  such  emergencies,  they  said,  "  States, 
which  have  no  common  umpire,  must  be  their  own  judges,  and  ex- 
ecute their  own  decisions."  We,  who  live  in  an  age  when  con- 
stitutional doctrines  have  become  better  understood,  can  perceive 


annotations  and  comments.  Mr.  R.  C.  Winthrop  supposes  tliat  this  invaluable 
pamphlet  was  iu  his  father's  possession  at  the  time  of  his  death  in  1841 ;  but  it 
has  not  since  been  found.  It  is  not  difficult,  however,  to  infer  that  the  "mis- 
chief "  which  Mr.  Dane  apprehended  was  some  proposition  looking  to  a  separa- 
tion of  the  New  England  States  from  the  Union,  and  that  this  was  parried  by  the 
suggestion  of  the  plan  for  allowing  those  states  to  use  a  part  of  the  federal  rev- 
enues for  the  defence  of  their  own  coasts  so  long  as  the  war  should  continue, 
and  by  the  proposal  of  another  convention,  to  be  held  in  Boston  in  the  following 
June. 
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how  crude  and  unsafe  those  ideas  were.  They  assumed  that 
there  could  be  an  emergency  beyond  the  reach  of  the  judicial 
power,  or  which  could  not,  wait  for  judicial  action;  and  they  over- 
looked the  question  of  the  competency  of  a  state,  or  of  a  state 
legislature,  to  decide  when  there  had  been  a  deliberate,  palpable, 
and  dangerous  infraction  of  the  Constitution  by  an  act  of  Con- 
gress. Revolution  may  at  all  times  be  resorted  to  against  acts  of 
a  government  which  are  too  oppressive  to  be  borne,  and  which 
admit  of  no  constitutional  remedy.  The  Government  of  the 
United  States  has  no  prerogative  which  entitles  it  to  be  exempt 
from  revolution,  when  the  people  choose  to  resort  to  that  desper- 
ate remedy.  It  must  defend  its  rightful  existence  and  authority 
by  the  means  with  which  the  Constitution  has  clothed  it.  But 
the  right  to  resort  to  revolution  against  intolerable  oppression  is 
governed  by  no  law.  The  right  to  find  relief  against  an  act  of 
Congress  which  transcends  its  constitutional  powers  springs  from 
and  is  regulated  by  the  Constitution  itself.  It  is  a  right  that  can 
be  exercised  only  by  resorting  to  a  judicial  remedy ;  and  no  state 
legislature  can  take  any  measures  to  obstruct  the  execution  of  a 
statute  of  the  United  States,  excepting  to  aid  in  subjecting  it  to 
the  proper  judicial  test  of  its  constitutional  validity.  Yet  this 
was  not  clearly  perceived  even  by  such  men  as  those  who  com- 
posed the  Hartford  Convention ;  nor  was  it  perceived  by  the 
state  legislatures  which,  after  the  year  1850,  took  steps  to  ob- 
struct the  extradition  of  fugitives  from  service  under  a  statute 
of  the  United  States  then  recently  enacted. 

It  is  now  to  be  observed  that  the  lapse  of  fifteen  years  after 
the  War  of  1812-15  had  produced  in  New  England  the  state  of 
feeling  that  is  above  adverted  to  led,  in  a  very  different  quarter 
of  the  country  and  in  a  time  of  profound  peace,  to  much  more 
searching  and  more  dangerous  discussions  of  the  character  and 
powers  of  the  Federal  Constitution. 

In  1830  South  Carolina  became  very  restive  under  the  opera- 
tion of  that  part  of  the  revenue  laws  that  is  commonly  called  the 
Tariff.  The  existing  Tariff  made  discriminations  in  favor  of  home 
manufactures,  and  this  South  Carolina  did  not  like.  She  passed 
various  resolutions  denouncing  the  Tariff  as  unconstitutional,  and 
propounding  new  means  of  resistance  of  unconstitutional  laws. 
Suddenly  and  unexpectedly  a  discussion  sprang  up  in  the  Senate 
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of  the  United  States,  between  Mr.  Hayne,  senator  from  South 
Carolina,  and  Mr.  Webster,  senator  from  Massachusetts,  con- 
cerning the  nature  of  the  Constitution,  and  the  constitutional 
mode  of  resisting  the  exercise  of  unconstitutional  powers.  In 
that  discussion  Mr.  Hayne  stated  and  enforced  with  great  abil- 
ity the  nullification  doctrine.  It  was  in  substance  this:  That 
the  Constitution,  being  a  compact  between  sovereign  states,  to 
which  the  states  are  parties,  each  state  may  judge  for  itself  when 
the  Constitution  has  been  deliberately,  palpably,  and  danger- 
ously violated  by  Congress,  and  may,  within  its  own  limits,  ar- 
rest the  operation  of  the  obnoxious  law,  and  hold  it  inoperative 
until  a  convention  of  three  fourths  of  the  states  has  decided  that 
it  is  constitutional.  Every  one  sees,  at  the  present  day,  that  this 
doctrine,  if  left  unanswered,  would  have  overthrown  the  Union. 
But  we  must  transport  ourselves  back  to  that  period.  We  must 
remember  that  a  generation  had  grown  up  in  the  South,  with 
habits  of  thinking  about  the  Union  and  the  Constitution  very 
different  from  the  habits  of  the  people  of  the  Northern,  the 
Middle,  and  the  Western  States.  The  latter  had  no  particular 
reason  to  speculate  closely  about  this  subject.  Happily  for  all 
parties — happily  for  the  discussion  of  the  momentous  topic  of 
the  nature  of  the  Constitution — slavery  was  not  introduced  spe- 
cially into  the  great  debate  of  1830.  In  that  debate  it  fell  to  Mr. 
Webster  to  answer  Mr.  Hayne ;  and  in  making  that  answer  he 
made  the  celebrated  speech  which  gave  him  the  popular  title  of 
"  Defender  of  the  Constitution."  It  is  not  necessary  to  reca- 
pitulate his  doctrine  further  than  to  say  that  its  principal  posi- 
tions were  that  the  Constitution  was  established  by  the  people 
of  the  United  States  for  the  purpose  of  making  a  government, 
and  not  a  league  of  sovereign  states;  that  the  people  granted 
to  their  government  irrevocably  certain  powers;  that  they  de- 
clared the  Constitution,  and  all  laws  passed  in  pursuance  of  it,  as 
well  as  treaties,  the  supreme  law  of  the  land ;  that  they  created 
in  the  government  an  authority  to  determine  the  extent  of  its 
own  powers  by  a  judicial  process,  where  judicial  determination 
is  practicable,  and  by  the  judgment  of  Congress  where  it  is  not ; 
that  to  provide  against  usurpation,  the  people  reserved  the  power 
and  provided  a  mode  for  amending  the  Constitution  ;  and,  there- 
fore, that  no  state  has  or  can  exercise,  under  the  Constitution, 
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any  power  to  arrest  in  her  own  limits  the  operation  of  any  law 
which  Congress  has  enacted. 

The  reader  will  observe  that  the  South  Carolina  doctrine  was, 
not  that  they  claimed  a  right  to  make  a  revolution,  but  that  the 
Constitution  itself,  by  its  very  nature  as  a  compact  between  sov- 
ereign states,  gave  each  state  a  right  to  judge  for  itself  when  a 
law  is  unconstitutional,  and  to  nullify  it  in  the  manner  I  have 
described ;  because,  in  a  case  of  compact  between  sovereign  states, 
there  is  no  common  arbiter  to  decide  when  the  compact  is  bro- 
ken, but  each  party  to  it  must  decide  for  itself. 

It  is  both  curious  and  important,  in  tracing  the  history  of  opin- 
ion on  this  great  subject,  to  observe  what  relation  this  doctrine 
of  nullification  bore  to  the  subsequently  alleged  right  of  state 
secession  from  the  Union.  The  relation  was  one  of  strict  logi- 
cal sequence.  If  it  is  true  that  under  the  Constitution  each 
state  has  a  right  to  judge  for  itself  when  a  particular  law  of 
Congress  is  unconstitutional,  and  thereupon  to  arrest  its  execu- 
tion within  her  limits,  it  follows  inevitably  that  she  may  arrest 
all  the  operations  of  the  general  government  within  her  limits. 
If  the  states  are,  under  the  Constitution,  sovereign  parties  to  a 
compact,  there  is  nothing  but  a  moral  accountability  to  prevent 
any  one  of  them  from  breaking  that  compact  when  it  thinks  it 
has  good  reason.  Now,  the  moral  accountability  of  associated 
sovereign  states  is  referable  only  to  the  right  of  revolution  or  to 
war ;  and  therefore  it  is  that  secession  is  revolution  or  war.  But 
the  nullifiers  of  1830  did  not  so  regard  it.  They  clung  to  the 
idea  of  a  constitutional  right  of  nullification,  as  a  process  result- 
ing from  the  nature  of  the  Constitution  itself.  Not  so  Mr.  Madi- 
son, whose  authority  they  claimed  to  invoke  from  the  Eesolu- 
tions  of  '98.     "Writing  in  1833  to  Mr.  Eives,  he  said : 

"  The  conduct  of  South  Carolina  has  called  forth  not  only  the 
question  of  nullification,  but  the  more  formidable  one  of  seces- 
sion. It  is  asked  whether  a  state,  by  resuming  the  sovereign 
form  in  which  it  entered  the  Union,  may  not,  of  right,  withdraw 
from  it  at  will.  As. this  is  a  simple  question  whether  a  state, 
more  than  an  individual,  has  a  right  to  violate  its  engagements, 
it  would  seem  that  it  might  be  safely  left  to  answer  itself.  But 
the  countenance  given  to  the  claim  shows  that  it  cannot  be  so 
lightly  dismissed.     The  natural  feelings  which  laudably  attach 
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the  people  composing  a  state  to  its  authority  and  importance 
are  at  present  too  much  excited  by  the  unnatural  feelings  with 
which  they  have  been  inspired  against  their  brethren  of  other 
states  not  to  expose  them  to  the  danger  of  being  misled  into 
erroneous  views  of  the  nature  of  the  Union,  and  the  interest  they 
have  in  it.  One  thing  at  least  seems  to  be  too  clear  to  be  ques- 
tioned :  that  while  a  state  remains  within  the  Union  it  cannot 
withdraw  its  citizens  from  the  operation  of  the  Constitution  and 
laws  of  the  Union.  In  the  event  of  an  actual  secession,  without 
the  consent  of  the  co-states,  the  course  to  be  pursued  by  these 
involves  questions  painful  in  the  discussion  of  them.  God  grant 
that  the  menacing  appearances  which  obtruded  it  may  not  be 
followed  by  positive  occurrences  requiring  the  more  painful  task 
of  deciding  them." ' 

The  reader  will  not  fail  to  notice  the  penetration  of  this  vener- 
able statesman,  in  his  retirement,  in  marking  the  causes  that  had 
begun  to  operate  in  promoting  the  growth  of  fatal  errors.  He 
speaks  of  the  natural  feelings  which  laudably  attach  the  people 
of  a  state  to  its  authority  and  importance;  the  unnatural  excite- 
ment of  sectional  feelings ;  and  the  danger  of  being  misled  into 
erroneous  views  of  the  nature  of  the  Union  and  the  interest  that 
all  have  in  it.  In  weighing,  therefore,  the  moral  accountability 
of  our  Southern  brethren  for  their  share  in  producing  the  late 
civil  war,  let  it  not  be  forgotten  that  more  than  forty  years  ago 
Mr.  Madison  pointed  out  that  it  was  opinion,  honest,  however 
mistaken  opinion,  that  was  possibly  destined,  under  natural  in- 
fluences and  the  excitements  of  feeling,  to  bring  the  Union  into 
the  terrible  necessity  of  encountering  secession.  I  am  in  no  way 
concerned  to  justify  the  Rebellion,  as  we  are  accustomed  to  call 
this  great  national  schism.  I  am  describing  the  growth  of  opin- 
ion on  a  complicated  subject  of  human  duty.  How  far  we  are 
morally  accountable  for  the  formation  of  our  opinions  on  any 
subject— how  far  we  are  morally  bound  to  forecast  the  conse- 
quences of  our  opinions— is  a  subject  too  vast  to  be  entered  upon 
here;  and  it  is,  moreover,  a  subject  entirely  distinct  from  the 
history  of  opinion. 

To  return  to  that  history,  it  is  only  necessary  to  say  further, 

'  Madison's  "Works,  IV.  290. 
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concerning  South  Carolina  nullification,  that  when,  in  1833,  she 
had  pushed  on  to  the  very  verge  of  open  resistance,  Mr.  Calhoun 
and  Mr.  Webster  had  an  encounter  in  the  Senate  over  certain 
resolutions  introduced  by  Mr.  Calhoun  for  the  purpose  of  pre- 
senting his  views  of  the  Constitution  in  opposition  to  the  passage 
of  a  bill  designed  to  enforce  the  collection  of  the  revenue  in  South 
Carolina.1  Mr.  Calhoun's  doctrine  was  stated  in  his  resolutions 
with  great  precision  and  in  a  beautifully  logical  order  of  premise 
and  conclusion.  Whether  his  premises  were  correctly  assumed 
is  another  matter;  but  even  one  who  denies  them  must  admit 
the  ingenuity,  the  clearness,  and  the  compactness  of  the  argu- 
mentative process  by  which  he  arrived  at  his  conclusions.  I  wish 
my  younger  readers,  as  a  purely  intellectual  exercise,  to  note  the 
steps  in  this  great  man's  reasoning,  which  led  him  to  maintain 
the  doctrines  from  which  the  right  of  secession  was  deduced 
nearly  thirty  years  afterwards.  They  will  also  profit,  perhaps, 
if  they  will  attend  to  the  singularly  skilful  admixture  of  truth 
with  what  the  opposite  doctrine  regards  as  error,  introduced  into 
this  powerful  piece  of  logical  statement ;  and  then  they  should 
also  observe  the  absence  of  certain  important  facts  which  Mr. 
Calhoun  did  not  notice. 

His  grand  premise  was  this :  "  That  the  people  of  the  several 
states  composing  these  United  States  are  united  in  a  constitu- 
tional compact,  to  which  the  people  of  each  state  acceded  as  a 
separate  sovereign  community,  each  binding  itself  by  its  own  pe- 
culiar ratification;  and  that  the  Union,  of  which  the  said  com- 
pact is  the  bond,  is  a  union  "between  the  states  ratifying  the  same." 

This  being  assumed  as  the  truth,  in  respect  to  what  took 
place  in  the  formation  and  adoption  or  ratification  of  the  Con- 
stitution, the  next  step  in  the  process  conducts  to  his  conclusion, 
in  the  following  manner : 

"That  the  people  of  the  several  states  thus  united  by  the 


1  Mr.  Webster's  reply  to  Mr.  Calhoun  on  this  occasion  was  a  much  less  rhe 
torical  speech,  than  his  reply  to  Hayne  in  1830.  I  have  said  elsewhere  that  the 
reply  to  Calhoun  is  the  best  and  clearest  exposition  of  the  Constitution  of  the 
United  States  as  a  fundamental  law,  in  opposition  to  the  doctrine  of  compact 
between  sovereignties,  that  Mr.  Webster  has  left  us.  (Life  of  Webster,  I.  451.) 
The  full  text  of  Mr.  Calhoun's  argument  is  to  be  found  in  his  Works,  II.  197 
et  seq. 

II.— 2 
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constitutional  compact,  in  forming  that  instrument,  and  in  cre- 
ating a  general  government  to  carry  into  effect  the  objects  for 
which  they  were  formed,  delegated  to  that  government,  for  that 
purpose,  certain  definite  powers,  to  be  exercised  jointly ;  reserv- 
ing, at  the  same  time,  each  state  to  itself,  the  residuary  mass  of 
powers  to  be  exercised  by  its  own  separate  government;  and 
that  whenever  the  general  government  assumes  the  exercise  of 
powers  not  delegated  by  the  compact,  its  acts  are  unauthorized, 
and  of  no  effect ;  and  that  the  same  government  is  not  made  the 
final  judge  of  the  powers  delegated  to  it,  since  that  would  make 
its  discretion,  and  not  the  Constitution,  the  measure  of  its  pow- 
ers ;  but  that,  as  in  all  other  cases  of  compact  among  sovereign 
parties,  without  any  common  judge,  each  has  an  equal  right  to 
judge  for  itself,  as  well  of  the  infraction  as  of  the  mode  and 
measure  of  redress."' 

Here  was  a  doctrine,  stated  with  great  clearness  of  language, 
which  conducts  directly  to  this  result :  that  the  separate  states, 
which  have  acceded  as  sovereigns  to  a  compact,  may  secede  from 
that  compact  when  they  think  it  has  been  broken ;  and  if  this  is 
true,  there  is  no  good  reason  why  they  may  not  secede  if  they 
think  there  is  imminent  danger  of  its  being  broken.  But  whether 
the  premise  which  regards  the  Constitution  as  a  compact  between 
sovereign  states,  instead  of  being  a  Constitution  of  government, 
or  fundamental  law,  made  by  the  people,  who  are  the  source  of 
all  law,  is  correct,  depends  upon  the  view  that  we  take  of  certain 
historical  facts  and  occurrences,  and  the  interpretation  we  give  to 
the  public  instruments  which  embodied  those  occurrences.  "When 
we  come  to  analyze  the  public  events  and  the  public  action  that 
constituted  the  adoption  of  the  Constitution,  it  becomes  a  ques- 
tion of  intent,  of  understanding,  of  purpose,  on  the  part  of  the 
people  who  participated  in  that  great  public  transaction;  and 
here  the  way  divides  into  very  different  paths,  which  will  lead  to 
very  opposite  results,  according  as  we  choose  the  one  or  the  other. 
Is  it  true  that  the  people  of  the  several  states,  in  establishing  the 
Constitution,  acted  and  intended  to  act  as  independent  sovereigns 
act  when  they  enter  into  a  mutual  compact  ?  Or,  on  the  other 
hand,  is  it  true  that,  by  uniting  in  a  mutual  cession  of  certain 
powers  of  government,  they  made  a  fundamental  law,  which  be- 
came enacted  as  law  by  reason  of  their  all  uniting  in  making  it 
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the  supreme  law  of  the  land  ?  The  latter  is  what  they  had  the 
clear  right  and  unquestionable  power  to  do,  just  as  they  had  to 
do  the  former.  The  question  is,  Which  did  they  intend  to  do  ? 
According  to  the  "Websterian  doctrine,  among  the  many  minor 
proofs  that  they  intended  to  do  the  latter,  and  not  the  former, 
stand  the  great  facts  to  which  I  have  already  adverted,  which 
Mr.  Calhoun  omitted  from  his  formal  statement — namely,  that 
they  declared  the  Constitution  to  be  the  supreme  law  of  the  land ; 
that  they  made  in  it  a  judicial  tribunal  for  the  express,  purpose 
of  declaring  its  meaning;  and  that  they  provided  a  process  for 
amending  this  fundamental  law,  as  law,  and  not  as  an  agreement, 
compact,  bargain,  or  treaty  between  sovereigns.1  It  was  certain- 
ly true,  as  Mr.  Calhoun  said,  that  the  powers  of  the  general  gov^ 
ernment  are  delegated  powers  —  that  is,  they  are  powers  which 
the  government  possessed  by  no  original  and  inherent  authority 
of  its  own,  but  which  it  derived  from  some  authority  competent 
to  confer  them.  It  is  true,  also,  as  he  said,  that  they  are  definite 
powers,  and  that  all  other  powers  of  government  are  reserved  by 
each  state  for  itself.    It  is  equally  true  that  whenever  the  general 


1  The  process  of  amending  the  Constitution  seems  scarcely  reconcilable  with 
the  hypothesis  that  the  Constitution  is  a  compact  between  independent  sovereign 
states.  An  amendment  becomes  part  of  the  Constitution  when  ratified  by  three 
fourths  of  the  states.  It  becomes  the  supreme  law  of  the  land  to  the  remaining 
one  fourth  which  did  not  ratify  it,  just  as  it  does  to  the  three  fourths  which  have 
ratified  it.  It  is,  therefore,  a  process  of  making  a  new  fundamental  law,  which 
shall  bind  a  minority,  rather  than  a  process  of  making  a  new  league  or  compact 
between  sovereign  parties,  in  which  a  minority  of  sucli  parties  cannot  ordinarily 
be  bound  without  their  individual  consent.  It  is  true  that  the  several  states  have 
agreed  in  advance  to  become  bound  by  the  action  of  three  fourths  of  the  whole 
number  ;  but  it  is  much  more  in  accordance  with  principle  to  regard  the  process 
of  amendment  by  a  fixed  majority  as  a  method  of  enacting  new  organic  law,  than 
it  is  to  consider  it  as  a  method  of  making  a  new  treaty.  Whether  the  process  of 
amending  the  Constitution  of  the  United  States  extends  to  the  deprivation  of  any 
and  all  rights  reserved  to  each  state  under  the  original  Constitution  and  its  Amend- 
ment X. — so  that  three  fourths  of  the  states  can  deprive  the  remaining  one  fourth 
of  attributes  of  sovereignty  unquestionably  belonging  to  them  as  the  Constitution 
originally  stood — is  a  question  that  depends  upon  the  effect  of  Amendment  X.  as 
a  limitation  upon  the  amending  power.  This  question,  which  could  not  be  dis- 
cussed in  the  very  limited  space  of  this  note,  is  alluded  to  here  only  for  the  pur- 
pose of  saying  that  whether  we  regard  the  process  of  amendment  as  the  enactment 
of  a  new  fundamental  law,  or  as  the  making  of  a  new  compact  between  sovereign 
states,  the  scope  of  the  amending  power  is  the  same. 
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government  assumes  the  exercise  of  powers  not  delegated  to  it, 
its  acts  are  unauthorized  and  of  no  effect.  But  the  process  of 
ascertaining  when  and  why  its  acts  are  unauthorized,  and  of  de- 
claring them  to  be  of  no  effect,  constitutes  the  immense  difference 
between  what  I  may  now  call  the  "Webster  and  the  Calhoun  doc- 
trine. If  there  is  a  process  provided  for  this  purpose  by  the  Con- 
stitution itself— as  there  certainly  is,  both  in  the  judicial  power 
and  in  the  power  of  amending  the  Constitution — then  all  other 
processes  for  the  redress  of  supposed  usurpations  are  outside  of 
the  Constitution ;  and  if  they  conduct  to  violent  resistance,  they 
are  revolutionary — resting,  not  upon  constitutional  principles  and 
modes  of  redress,  but  on  the  great  natural  right  of  resisting  intol- 
erable oppression. 

Such  is  the  main  substance  of  the  two  theories  of  the  Consti- 
tution, omitting  the  minor  arguments  which  were  adduced  in 
support  of  each.  And  now  I  have  to  note  what  accompanied 
and  followed  this  discussion  of  1833,  which  attracted  a  vast  atten- 
tion throughout  the  country. 

In  November,  1832,  a  state  convention  assembled  in  South 
Carolina  and  adopted  an  ordinance  declaring  the  revenue  laws  of 
the  United  States  to  be  null  and  void  within  the  limits  of  that 
state,  and  directing  the  legislature  to  pass  such  state  laws  as 
would  prevent  the  collection  of  the  revenue.  General  Jackson 
was  President  of  the  United  States.  Supported  in  this  matter 
by  Mr.  Webster,  in  the  Senate  and  in  the  country — a  support 
which  he  and  his  advisers  always  acknowledged — the  president 
took  such  measures  that  the  nullifiers  were  obliged  to  pause. 
The  bill  to  enforce  the  collection  of  the  revenue  in  South  Caro- 
lina became  a  law  on  the  20th  of  February,  1833 ;  but  before 
this  happened  the  crisis  was  passed,  owing  to  General  Jack- 
son's firmness:  although  Mr.  Calhoun  fully  developed  in  the 
Senate  his  views  respecting  the  nature  of  the  Constitution,  and 
left  them  on  the  public  records  to  encounter  the  opposite  views 
maintained  by  Mr.  "Webster,  and  to  a  very  considerable  extent 
acted  upon  by  the  administration.  Great  credit  has  always  been 
given,  and  very  justly,  to  General  Jackson,  for  the  manner  in 
which  he  met  the  crisis  of  nullification.  But  there  is  a  less 
well-known  incident,  which  took  place  in  South  Carolina,  and 
which  had  a  great  effect  in  sobering  and  checking  many  of  the 
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leading  nullifiers.  There  was  at  that  time  in  Charleston  a  small 
body  of  Union  men,  led  by  Mr.  Pettigru  and  Mr.  Legare,  two  of 
the  most  eminent  citizens  of  that  state.  These  gentlemen,  who 
had  determined,  if  needful,  to  put  their  lives  into  the  struggle,  as- 
sembled one  evening  at  the  house  of  Mr.  Pettigru,  and  there 
drew  up  and  signed  a  round -robin,  which  they  sent  to  their 
friends  and  neighbors  of  the  nullifying  party,  informing  them 
distinctly  that  if  they  took  the  first  step  in  any  overt  resistance 
to  the  laws  of  the  United  States  they  would  have  to  take  that 
step  over  their  dead  bodies.  This  had  an  effect  upon  some  per- 
sons wbo  were  not  disposed,  in  their  excitement,  to  be  deterred 
by  a  president's  proclamation,  or  by  the  possible  and  distant 
penalties  of  treason. 

Nullification  passed  into  history  as  a  mere  paper  war.  But 
the  discussions  which  attended  it  left  deep  traces  in  the  opinions 
of  men.  Looking  back  to  what  was  occurring  fifty  years  ago, 
we  can  perceive  how  there  came  to  be  a  radical  difference  of 
opinion  about  the  nature  of  the  Union,  between  the  Northern 
and  the  Southern  sections  of  the  country.  Not  only  were  the 
educated  men  in  mature  life  at  the  period  of  nullification  pro- 
foundly impressed  by  the  public  discussions  of  the  theory  of  the 
Constitution,  but  the  generation  of  young  men  who  were  receiv-^ 
ing  their  education  at  the  institutions  of  learning  paid  far  more 
attention  to  such  subjects  than  is  now,  unfortunately,  given  to 
them  at  most  of  our  great  public  schools.  In  a  Northern  college 
the  youth  imbibed  the  doctrines  of  a  school  which  found  its  grand 
expression  in  the  speeches  of  "Webster  and  the  commentaries  of 
Story.  The  influence  of  the  intellectual  atmosphere,  of  admiration 
for  great  performances  in  which  we  take  a  local  pride,  is  irresist- 
ible. Substantially  the  Webster  doctrine  of  the  nature  of  the 
Constitution  became  the  doctrine  of  the  whole  North,  and  of  all 
that  portion  of  the  "West  that  was  first  settled  under  Northern 
influences.  But  if  we  go  to  the  Southern  section  of  the  country, 
and  observe  the  influences  that  were  there  working  in  the  edu- 
cation of  the  young  men  of  that  region,  we  shall  find  that  the 
great  men  of  the  North  were  not  their  demi-gods,  their  examplers, 
their  teachers. 

Nearer  to  them,  perhaps  personally  known  to  them — at  all 
events,  greatly  admired  and  studied  by  them— stood  the  distin- 
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guished  Southern  champion  of  what  were  called  "  State  Eights" — 
a  man  of  singularly  pure  personal  character,  who,  if  he  was  am- 
bitious, had,  as  Webster  said  of  him  after  his  death,  nothing  in 
his  ambition  that  was  grovelling,  or  low,  or  meanly  selfish,  and 
whose  patriotism  no  man  could  doubt.  The  Southern  youth 
could  not  help  yielding  their  minds  to  the  influence  of  Mr.  Cal- 
houn's teachings.  His  doctrine  was  captivating  to  those  whose 
feelings  led  them  to  regard  their  state  as  their  natural  sovereign ; 
and  it  was  enforced  with  a  dialectic  skill  that  seemed  to  answer 
all  the  objections  of  its  opponents. 

It  will  be  found,  therefore,  by  one  who  undertakes  to  analyze 
the  history  of  opinion  on  this  momentous  subject,  that  while,  ten 
years  after  the  death  of  Mr.  Calhoun,  when  the  crisis  of  secession 
arose,  there  was  a  great  difference  of  opinion  among  the  Southern 
people  on  the  point  of  necessity  for  that  step,  there  had  grown 
up  in  that  region  a  generation  of  men  who  regarded  Mr.  Cal- 
houn's doctrine  with  great  reverence,  and  who  might  carry  his 
views  further  than  he  intended.  In  the  eulogium  on  Calhoun 
pronounced  by  "Webster  in  the  Senate,  when  Mr.  Calhoun's  death 
was  announced,  there  was  a  sentence  that  was  uttered  in  very 
measured  language,  but  with  a  prophetic  meaning  that  was  per- 
haps not  entirely  perceived  by  those  who  heard  it,  but  to  which 
subsequent  events  have  given  great  significance.  It  was  in  these 
words :  "  However  he  may  have  differed  from  others  of  us  in  his 
political  opinions  or  his  political  principles,  those  opinions  and 
those  principles  will  now  descend  to  posterity  under  the  sanction 
of  a  great  name. " ' 

There  was  something  more  than  mere  compliment  in  this. 
It  was  the  forecasting  of  the  influence  which  Mr.  Calhoun's 
doctrines  were  destined  to  have  with  the  rising  generation  of 
Southern  men,  through  the  sanction  of  his  great  abilities  and 
his  irreproachable  character.  Webster's  anxiety  about  the 
Union  had  been  unceasing '_  from  the  era  of  nullification  to  the 
time  of  his  own  death.  He  had  employed  all  the  forces  of  his 
logic  and  all  the  power  of  his  rhetoric  to  encounter  the  nas- 
cent theory  of  secession,  which  was  growing  into  birth  out  of 
the  theory  of  nullification;  he  had  striven  to  invest  the  idea 


1  Works  of  Daniel  Webster,  V.  368-370. 
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of  the  Union  with  attractions  that  would  unite  the  influences  of 
the  imagination  to  the  influences  of  reason ;  and  when  he  said 
that  the  principles  and  opinions  of  his  great  antagonist  would 
descend  to  posterity  under  the  sanction  of  an  illustrious  name, 
he  meant  to  give  a  warning  to  the  North  of  what  their  effect 
would  be  on  the  next  generation  of  the  South.  They  did  so 
descend.  When,  at  the  end  of  nearly  thirty  years  after  Mr. 
Calhoun  had  fully  declared  his  opinions  of  the  nature  of  the 
Constitution,  there  came  about  a  state  of  things  in  which, 
from  real  or  imaginary  dangers — and  it  makes  little  difference 
in  times  of  popular  excitement  whether  the  alleged  dangers 
are  real  or  imaginary  —  Southern  men  began  to  calculate  the 
value  of  the  Union,  the  belief  in  secession  as  a  constitutional 
right  was  the  general  and  conscientious  belief  south  of  Mason 
and  Dixon's  line.  There  were  many  exceptions,  but  they  were 
of  an  order  of  men  whose  influence  in  a  tempestuous  time  is 
not  seldom  overborne. 

No  one  can  have  studied  the  history  of  the  formation  of 
the  Constitution  without  perceiving  to  what  an  extent  the  exist- 
ence of  African  slavery  in  certain  states  influenced  its  arrange- 
ments. We  have  seen  that  during  the  War  of  1812-15  it  was 
the  policy  pursued  by  the  federal  administration  in  the  exer- 
cise of  its  war  powers  that  brought  the  nature  of  the  Constitu- 
tion into  some  discussion,  and  that  in  the  era  of  nullification 
it  was  the  exercise  of  its  revenue  powers  that  led  to  much  more 
profound  and  searching  discussions  of  the  fundamental  basis  of 
the  Union.  We  now  approach  the  period  when  slavery  began 
to  be  the  topic  which  finally  led  to  a  great  national  schism, 
ending  in  a  civil  war. 

The  arrangements  of  the  Constitution,  made  necessary  by 
the  presence  of  a  peculiar  form  of  labor  in  eleven  of  the  thir- 
teen original  states,  recognized  and  upheld  the  principle  of 
property  in  slaves,  as  a  form  of  property  existing  under  the 
local  law  of  those  states.  It  became  a  part,  and  a  very  impor- 
tant part,  of  the  agreement  made  between  the  states  when  it 
was  assumed  that  this  form  of  property  would  continue  to  ex- 
ist ;  and  between  those  states  where,  if  it  had  not  already  been, 
it  was  assumed  it  would  soon  be  abolished,  and  that,  as  a  right 
of  property,  it  was  to  be  regarded  as  founded  in  the  local  laws 
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and  customs  of  the  states  which  tolerated  and  were  expected  to 
continue  it.  Hence  it  became  a  solemn  stipulation  that  by  a 
mixed  system  of  representation  in  which  slaves,  that  were  ad- 
mitted to  be  property,  were  reckoned  in  a  certain  ratio  as  per- 
sons, in  fixing  the  relative  representation  of  those  states  in  one 
of  the  houses  of  the  national  legislature.  Hence,  too,  it  be- 
came another  equally  solemn  agreement  between  the  slave  and 
the  free  states  that  a  fugitive  who  was  held  to  labor  by  the  law 
of  a  state  from  which  he  had  escaped  could  be  pursued  and  car- 
ried back  by  the  person  to  whom  his  labor  was  due,  notwith- 
standing the  law  of  the  state  to  which  he  had  fled  did  not  rec- 
ognize the  relations  of  master  and  slave.  Although  the  terms 
of  the  Constitution  which  embodied  this  stipulation  did  not 
expressly  mention  slaves,  but  included  as  well  the  relation  of 
parent  and  child,  guardian  and  ward,  master  and  apprentice,  as 
fixed  by  the  law  of  the  domicile,  yet  the  contemporary  discus- 
sions make  it  entirely  certain  that  the  slaves  were  the  principal 
objects  which  led  to  this  interstate  agreement,  and  there  is  ev- 
ery reason  to  believe  that  if  this  agreement  had  not  been  made 
in  the  Constitution,  the  Constitution  could  not  have  been  estab- 
lished. 

In  the  formation  of  such  a  political  system  as  that  of  the 
United  States  under  the  Constitution,  consisting  of  a  group  of 
independent  states,  each  of  which  was  to  retain  all  of  its  powers 
of  self-government  which  it  did  not  cede  to  a  central  authority, 
but  creating  a  central  government  for  the  exercise  of  certain 
powers  of  common  concern  and  national  interest,  the  recognition 
of  whatever  the  local  law  of  a  state  treated  as  property  was  at 
once  correct  and  unavoidable. 

If  the  Union  had  never  embraced  more  than  the  thirteen  orig- 
inal states  whose  people  established  the  Constitution,  the  practical 
working  of  this  principle  would  probably  never  have  led  to 
serious  difficulty.  From  the  historical  detail  given  in  the  first 
volume  of  this  work  respecting  the  formation  of  the  territorial 
clause  of  the  Constitution  (that  relating  to  the  admission  of  new 
states),  the  history  of  the  acquisition  of  the  Northwestern  Terri- 
tory, and  the  agreements  made  respecting  slavery  and  slave-rep- 
resentation, two  inferences  may  be  drawn :  First,  that  in  the 
formation  of  the  Constitution,  it  was  the  understanding  of  its 
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framers  that  the  concession  of  a  right  to  have  slaves  included  in 
a  certain  ratio  in  the  basis  of  representation  in  one  of  the  houses 
of  Congress  was  a  concession  made  to  and  confined  to  the  slave 
states  then  included  in  the  Union ;  second,  that  this  concession 
was  made  by  the  other  states  on  the  understanding  that  in  the 
Northwestern  Territory  slavery  would  not  be  allowed  to  be  intro- 
duced. But  it  was  not  so  clear  that  other  acquisitions  of  terri- 
tory on  the  southern,  or  the  southwestern,  frontier  of  the  Union, 
either  by  cession  or  conquest,  from  which  new  states  would  be 
made,  were  excluded  from  contemplation.  Looking  to  the  gen- 
eral terms  of  the  Constitution,  as  it  was  framed  and  adopted,  it 
is  apparent  that  a  power  to  admit  new  states  into  the  Union  was 
conferred  upon  the  Congress,  with  no  other  qualifications  than 
such  as  were  necessary  to  prevent  the  dismemberment  of  any  ex- 
isting state  without  its  own  consent.  It  is  equally  apparent  that 
the  territorial  clause  conferred  on  the  Congress  a  full  power  of 
legislation  over  the  territorial  possessions  of  the  United  States. 
Whether  the  peculiar  phraseology  of  this  clause,  which  spoke  of 
"  the  territory  or  other  property  belonging  to  the  United  States," 
confined  the  legislative  authority  of  Congress  to  the  Northwest- 
ern Territory,  which  was  all  that  the  United  States  owned  at  the 
time  when  the  Constitution  was  framed,  or  whether  it  embraced 
all  future  acquisitions  of  territory,  was  at  one  time  a  disputed 
point.  But  the  course  of  legislation  after  other  acquisitions  of 
territory  had  been  made  shows  that  in  practice  Congress  for  a 
long  time  assumed  and  exercised  a  power  of  legislation  over  the 
new  territories  which  it  organized  that  could  only  have  been 
founded  on  the  grant  of  authority  contained  in  the  territorial 
clause ;  and  that  this  authority  was  assumed  to  extend  not  only 
to  the  provision  of  a  frame  of  government  for  each  territory,  but 
to  the  civil  relations  of  the  inhabitants,  as  well  as  to  the  disposal 
of  the  public  lands.  But  the  successive  events  which  finally  led 
to  the  great  schisms  of  1860-1,  and  to  the  civil  war  which  then 
began,  must  be  separately  grouped  by  an  examination  of  the  dif- 
ferent periods  in  which  they  occurred.  This  can  be  most  con- 
veniently done  in  a  special  chapter. 

It  belongs  to  the  present  chapter  to  analyze  the  doctrine  of 
secession  as  a  supposed  constitutional  right  resulting  from  the 
nature  of  the  Union  which  it  established. 
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It  has  been  quite  recently  said  by  one  of  the  ablest  and  most 
thoughtful  of  the  Southern  men  Avho  believed  in  and  acted  on 
the  right  of  secession  until  the  contest  was  decided,  that  "  in  all 
nations  in  which  there  are  any  stirrings  of  constitutional  life, 
there  is  more  than  one  fundamental  principle  or  power;"  and 
that  "these  several  principles  or  elements  are  not  all  developed 
at  the  same  time  or  in  equal  degree."  '  This  admirable  discourse 
was  delivered  before  Mr.  Lamar  was  elevated  to  the  bench  of  the 
Supreme  Court  of  the  United  States.2  Various  causes,  operating 
from  an  early  period  down  to  the  year  1861,  determined  the 
character  of  our  political  system,  making  the  centripetal  more 
powerful  than  the  centrifugal  forces,  notwithstanding  the  fact 
that  the  state  sovereignties  were  so  prominently  asserted  in  the 
framing  and  establishment  of  the  Constitution.  Although,  from 
the  time  of  its  adoption  down  through  a  period  of  seventy  years, 
the  principle  of  the  paramount  authority  of  the  Union  was  becom- 
ing stronger  and  stronger,  until  in  1861  it  was  the  fixed  opinion  in 
a  majority  of  the  states,  there  was  a  minority  in  which  the  doc- 
trine of  secession  as  a  constitutional  right  was  developed  into  an 
equally  fixed  opinion  in  a  period  of  not  more  than  thirty  years. 
This  minority  of  states,  grouped  together  geographically,  had 
common  interests,  and  felt  themselves  exposed  to  common  dan- 
gers. The  pursuits  of  their  people  were  chiefly  agricultural,  and 
the  agricultural  labor,  as  well  as  that  in  many  other  forms  of 
industry,  was  the  labor  of  slaves.  The  course  of  events  which 
succeeded  the  year  1830  quickened  the  apprehensions  of  the 
Southern  people  in  regard  to  their  peculiar  situation  as  slave- 
holding  communities,  and  produced  a  rapid  development  of  the 
doctrine  of  secession.  But  secession,  as  a  constitutional  right, 
was  not  advanced  in  the  time  of  nullification,  although  the  theo- 
retical principles  of  both  doctrines  were  much  alike.  At  the  end 
of  thirty  years  from  the  era  of  nullification,  throughout  the 
Northern  and  "Western  States,  the  doctrine  that  the  Constitution 
is  a  fundamental  law  which  has  established  a  national  although 


1  Oration  on  the  Life,  Character,  and  Public  Services  of  the  Hon.  John  C. 
Calhoun;  delivered  before  the  Ladies'  Calhoun  Monument  Association  and  the 
public,  at  Charleston,  South  Carolina,  by  the  Hon.  L.  Q.  C.  Lamar,  Charleston 
1888.  -  See  Note  B  at  end  of  this  chapter. 
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limited  sovereignty,  and  that  it  is  not  a  compact  or  league  be- 
tween sovereign  and  independent  states  which  can  withdraw 
from  it  at  will  was  the  general  belief.  In  the  Southern  States 
belief  in  a  constitutional  right  of  secession  from  the  Union  be- 
came so  prevalent  that,  on  the  first  apprehension  of  danger, 
whether  well  or  ill  founded,  it  could  be  acted  upon  in  a  time  of 
great  excitement.  But  it  is  of  consequence,  now  that  these  ten- 
dencies can  be  calmly  analyzed,  to  record  that  the  doctrine  of 
secession  had  no  advocates  when  nullification  was  attempted  in 
South  Carolina,  and  especially  that  Mr.  Calhoun  himself  did  not 
hold  or  assert  it. 

It  has  already  been  seen  that  when  Mr.  Hayne,  in  the  debate 
of  1830,  asserted  the  right  of  nullification,  he  held  that  the  proc- 
ess of  its  operation  by  a  state  Avas  to  arrest  the  execution,  within 
her  own  limits,  of  an  obnoxious  act  of  Congress,  on  the  ground  of 
its  being  a  violation  of  the  Constitution,  and  to  hold  it  in  an  in- 
operative condition  until  a  convention  of  the  states  should  have 
decided,  by  a  two  thirds  vote  of  the  states,  that  it  was  constitu- 
tionally valid,  or,  if  not  constitutionally  valid,  that  the  conven- 
tion, should  have  proposed  to  amend  the  Constitution  as  the  ex- 
igency required.  This  was  the  doctrine  of  Mr.  Calhoun ;  and  it  was 
certainly  consistent  with  an  adherence  to  the  Union  by  the  state 
which  might  have  made  this  appeal  to  the  body  that  he  regarded 
as  the  authority  paramount  in  our  system  to  every  other.  But  it 
is  difficult  to  see,  in  the  fifth  Article  of  the  Constitution,  which 
embraces  the  amending  power,  why  the  convention  of  the  states 
is  the  most  august  and  imposing  embodiment  of  political  author- 
ity known  to  our  system  of  government.  There  are  two  modes 
in  which  amendments  of  the  Constitution  may  be  proposed. 
They  may  be  proposed  by  the  Congress  whenever  two  thirds  of 
both  houses  shall  deem  it  necessary,  or  when,  on  the  application 
of  the  legislatures  of  two  thirds  of  the  several  states,  the  Congress 
is  required  to  call  a  convention  of  the  states  for  the  proposing  of 
amendments.  In  either  case  the  amendments  proposed  must  be 
ratified  by  the  legislatures  of  three  fourths  of  the  states,  or  by 
conventions  in  three  fourths  thereof,  before  they  can  become  part 
of  the  Constitution.  It  is  for  the  Congress  to  direct  which  of  the 
two  modes  of  ratification  shall  be  resorted  to.  It  may  be  said  that 
when  the  occasion  which  gives  rise  to  the  necessity  or  the  wish 
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for  amending  the  Constitution  is  an  act  of  the  Congress  itself, 
deemed  to  transcend  its  constitutional  powers,  the  appeal  can  be 
most  effectually  made  to  a  convention  of  the  states.  But  the 
Congress  must  call  the  convention,  and  the  convention  has  no 
other  function  than  that  of  shaping  and  proposing  the  amend- 
ments, if  any  are  found  to  be  necessary.  The  Congress  which 
has  enacted  the  obnoxious  law  can  be  politically  changed,  if 
such  is  the  pleasure  of  a  majority  of  the  people  of  the  states, 
and  the  new  Congress  can  be  compelled  to  take  the  proper  steps 
for  hearing  and  acting  on  all  complaints  which  may  be  preferred 
by  any  state  or  number  of  states. 

Looking  back  to  what  took  place  at  the  time  when  the  Con- 
stitution was  first  amended,  and  to  the  reluctance  that  was  felt  to 
the  calling  of  a  second  convention  of  the  states  at  the  time  of 
its  ratification,  and  adding  the  further  fact  that  we  have  never 
had  a  convention  of  the  states  since  1787,  but  that  every  amend- 
ment has  been  proposed  by  the  Congress,  it  is  quite  apparent, 
as  it  seems  to  me,  that  the  convention  of  the  states  is  not  the 
paramount  power  in  our  system,  in  a  higher  or  stronger  sense 
than  the  Congress,  in  the  matter  of  proposing  amendments.  It 
would  seem  that  the  most  august  and  imposing  embodiment  of 
political  authority  known  to  the  American  system  of  government 
is  the  majority  of  the  people  of  the  states  acting  separately  as  the 
Constitution  requires,  and  not  the  Congress  or  the  convention  of 
states,  which  are  both  organs  of  the  will  of  that  majority.  Still, 
it  was  undoubtedly  the  doctrine  of  Mr.  Calhoun  that  the  con- 
vention of  the  states  is  in  some  sort  the  highest  political  au- 
thority. He  seems  to  have  formed  to  himself  an  idea  of  a  body 
clothed  with  a  kind  of  paramount  power,  whereas  the  only  func- 
tion of  a  convention  of  the  states  recognized  by  the  Constitution, 
and  the  only  purpose  for  which  it  can  be  called,  is  to  propose 
amendments.  Whether  the  appeal  had  better  be  made  to  a  con- 
vention rather  than  to  the  Congress,  either  body  is  to  discharge 
the  same  function  when  occasion  is  supposed  to  have  arisen.  If 
ever  there  was  a  time  since  the  Constitution  went  into  operation 
when  it  might  have  been  expedient  to  call  a  convention  of  the 
states,  it  was  either  just  before,  or  dui'ing,  or  just  after  the  late 
civil  war.  But  such  an  assembly  of  the  states  was  not  asked  for 
by  the  states  which  revolted  from  the  Union ;  and  if  it  had  been 
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there  is  no  probability  that  it  would  have  been  agreed  to,  or  that 
if  it  had  been  held  it  would  have  resulted  in  any  good. 

Alexander  Hamilton,  in  the  concluding  number  of  The  Fed- 
eralist, No.  85,  thus  luminously  refuted  the  objection  that  the 
Congress  would  not  be  favorably  inclined  to  the  surrender  of  any 
power  it  had  once  exercised : 

"  In  opposition  to  the  probability  of  subsequent  amendments 
[subsequent  to  the  adoption  of  the  Constitution],  it  has  been 
urged  that  the  persons  delegated  to  the  administration  of  the 
national  government  will  always  be  disinclined  to  yield  up  any 
portion  of  the  authority  of  which  they  were  once  possessed.  For 
my  own  part,  I  acknowledge  a  thorough  conviction  that  any 
amendments  which  may,  upon  mature  consideration,  be  thought 
useful  will  be  applicable  to  the  organization  of  the  government,  not 
to  the  mass  of  its  powers ;  and  on  this  account  alone  I  think  there 
is  no  weight  in  the  observation  just  stated.  I  also  think  there  is 
little  weight  in  it  on  another  account.  The  intrinsic  difficulty  of 
governing  thirteen  states,  independent  of  calculations  upon  an 
ordinary  degree  of  public  spirit  and  integrity,  Avill,  in  my  opinion, 
constantly  impose  on  the  national  rulers  the  necessity  of  a  spirit 
of  accommodation  to  the  reasonable  expectations  of  their  constit- 
uents. But  there  is  yet  a  further  consideration,  which  proves 
beyond  the  possibility  of  a  doubt  that  the  observation  is  futile. 
It  is  this :  that  the  national  rulers,  whenever  nine  states  concur, 
will  have  no  option  upon  the  subject.  By  the  fifth  Article  of  the 
plan  the  Congress  will  be  obliged,  '  on  the  application  of  the  leg- 
islatures of  two  thirds  of  the  states  (which  at  present  amount  to 
nine),  to  call  a  convention  for  proposing  amendments,  which  shall 
be  valid  to  all  intents  and  purposes,  as  part  of  the  Constitution, 
when  ratified  by  the  legislatures  of  three  fourths  of  the  states,  or 
by  conventions  in  three  fourths  thereof.'  The  words  of  this  ar- 
ticle are  peremptory.  The  Congress  '■shall  call  a  convention.' 
Nothing  in  this  particular  is  left  to  the  discretion  of  that  body. 
Of  consequence,  all  the  declamation  about  the  disinclination  to  a 
change  vanishes  in  air.  Nor,  however  difficult  it  may  be  sup- 
posed to  unite  two  thirds,  or  three  fourths  of  the  state  legislat- 
ures, in  amendments  which  may  affect  local  interests,  can  there 
be  any  room  to  apprehend  any  such  difficulty  in  a  union  on  points 
which  are  merely  relative  to  the  general  liberty  or  security  of  the 
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people.  "We  may  safely  rely  on  the  disposition  of  the  state  leg- 
islatures to  erect  barriers  against  the  encroachments  of  the  na- 
tional authority. 

"  If  the  foregoing  argument  is  a  fallacy,  certain  it  is  that  I  am 
myself  deceived  by  it ;  for  it  is,  in  my  conception,  one  of  those 
rare  instances  in  which  a  political  truth  can  be  brought  to  the 
test  of  a  mathematical  demonstration.  Those  who  see  the  matter 
in  the  same  light,  however  zealous  they  may  be  for  amendments, 
must  agree  in  the  propriety  of  a  previous  adoption  [of  the  Consti- 
tution] as  the  most  direct  road  to  their  object." 

In  that  part  of  Mr.  Calhoun's  writings  which  related  to  the 
several  divisions  of  powers  between  the  Federal  Government  and 
the  states  every  one  must  concur.  He  expressed  in  a  terse  sen- 
tence the  united  character  of  the  states  in  their  foreign  relations. 
He  said :  "  Abroad,  to  the  rest  of  the  world,  they  are  but  one. 
It  is  only  at  home,  in  their  interior  relation,  that  they  are  many." 
As  a  general  proposition,  this  is  obviously  true.  It  is  only  when 
we  come  to  inquire,  in  respect  to  internal  affairs,  what  are  the  re- 
lations of  "  the  many  "  to  the  power  which  is  denominated  "  the 
Union  "  that  we  have  to  go  further,  and  to  determine  where  the 
supreme  power  resides.  It  is  quite  evident  that  there  are  inter- 
nal affairs  which  are  as  exclusively  committed  to  the  authority  of 
the  Union  as  are  the  foreign  relations  of  the  country ;  and  hence 
arises  the  necessity  for  finding  the  dividing  line  which  separates 
the  powers  of  the  Union,  in  relation  to  internal  affairs,  from  the 
powers  of  the  states.  On  the  one  side  of  this  line  will  fall  the 
whole  mass  of  internal  powers  which  the  Constitution  has  con- 
ferred on  the  government  of  the  United  States,  and  on  the  other 
side  will  fall  the  whole  residuum  of  powers  which  each  state  may 
exercise  within  its  own  limits.  Having  made  this  discrimination, 
we  must  next  proceed  to  inquire,  when  a  conflict  arises,  or  when 
the  general  government  is  supposed  to  have  transcended  its  con- 
stitutional powers,  where  the  authority  resides  which  is  to  deter- 
mine finally  whether  there  has  been  such  an  unwarranted  exer- 
cise of  power. 

The  doctrine  of  nullification  did  not  assert  that  a  single  state 
could  finally,  and  of  its  own  authority,  annul  an  act  of  Congress. 
It  claimed  a  right  to  arrest  the  operation  of  a  law  which  the  state 
deemed  to  be  unconstitutional,  and  to  hold  it  in  suspense  until  a 
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convention  of  the  states  had  decided  the  question  of  its  con- 
stitutional validity.  While  it  is  true  that  this  doctrine  was 
claimed  to  be  consistent  with  an  adherence  of  the  state  to  the 
Union,  and  the  remedy  which  it  contemplated  was  deemed  to 
be  one  within  the  Union,  resulting  from  constitutional  principles, 
it  still  left  a  most  important  question  undecided.  That  question 
was,  not  only  whether  such  a  remedy  would  be  cumbrous,  impair- 
ing the  proceedings  and  vigor  of  action  which  every  government 
should  be  able  to  exercise,  but  whether  there  is  not  a  remedy 
provided  by  the  Constitution  itself,  which  excludes  that  contem- 
plated by  the  process  called  nullification.  This  is  what  Mr. 
Webster  undertook  to  establish ;  and  it  is  what  the  Force  Bill 
was  founded  on,  which  undertook  to  interpose  the  judicial  rem- 
edy, as  the  means  of  encountering  the  process  of  nullification.  I 
do  not  understand  that  the  gradual  reduction  of  the  Tariff,  pro- 
posed and  carried  by  Mr.  Clay,  in  order  to  prevent  an  actual  col- 
lision of  forces  between  South  Carolina  and  the  United  States, 
involved  any  concession  to  the  doctrine  of  nullification.  The 
existing  Tariff  Act  was  repealed  in  order  to  make  room  for  a 
gradual  reduction  of  the  duties  to  a  revenue  standard  in  the 
course  of  a  period  of  ten  years.  This  may  have  been  an  aban- 
donment of  what  was  called  the  protection  system,  but  the  Force 
Bill  remained  on  the  Statute  Book  of  the  United  States,  and  thus 
continue  to  assert  the  supreme  authority  of  the  Union  over  a 
nullifying  state.1 

But  in  respect  to  the  opinions  of  Mr.  Calhoun,  and  the  dis- 
tinction which  he  drew  between  nullification  and  secession,  it  is 
perfectly  clear  that  he  was  consistent,  whatever  may  have  been 
the  tendency  of  the  earlier  doctrine  to  run  into  the  later,  one. 
The  advocates  of  secession  in  1860-1  went  beyond  Mr.  Cal- 
houn, although  they  supposed  themselves  to  be  justified  by  his 
authority  because  he  had  so  strenuously  upheld  the  state  rights 
thirty  years  before.  Their  deductions  were  drawn  from  some  of 
his  principles,  but  he  himself  would  not  have  drawn  those  de- 
ductions. He  left  on  record  a  full  exposition  of  his  own  distinc- 
tion between  nullification  and  secession.2 


1  The  Force  Bill  was  passed  February  20,  1833.  Mr  Calhoun  and  Mr.  Clay 
withdrew  from  the  Senate  before  the  final  vote.  See  Curtis's  Life  of  Webster,  I. 
425.  2  See  Note  B  at  end  of  this  chapter.— J.  C.  C. 
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There  is  a  passage  in  No.  28  of  The  Federalist  (written  by 
Hamilton)  which  might,  on  a  cursory  reading,  seem  to  hint  at 
something  like  nullification  as  a  remedy  against  usurpations  by 
the  national  government.  A  careful  perusal,  however,  of  the 
whole  essay,  and  a  comparison  of  it  with  other  numbers  from  the 
same  pen,  will  show  that  Hamilton  recognized  only  two  forms  of 
resistance  to  acts  of  the  national  rulers  supposed  to  be  unconsti- 
tutional, and  that  neither  of  these  forms  comprehend  what  was 
afterwards  known  as  nullification.  The  Federalist,  it  must  be  re- 
membered, was  written  and  published  before  the  Constitution  was 
adopted.  The  writers  had  to  forecast  the  operation  of  the  govern- 
ment which  would  be  established  under  it,  and  they  did  this  with 
marvellous  insight,  foresight,  and  accuracy.  There  are  very  few 
of  their  prospective  explanations  of  the  practical  working  of  the 
Constitution  which  have  not  turned  out  to  be  correct.  Indeed, 
they  are  entitled  to  be  considered  as  prophecy,  which  the  course 
of  events  has  fulfilled  to  a  more  remarkable  degree  than  any 
political  speculations  of  the  same  kind  of  which  there  is  a  record 
in  history,  if  in  fact  there  are  any  which  are  parallel  to  them.  Of 
the  three  writers  of  The  Federalist,  Hamilton  was  by  far  the 
ablest,  and  the  contributions  made  by  him  largely  exceeded  in 
matter  and  in  importance  those  of  the  other  writers,  Madison  and 
Jay.  Hamilton  ranged  over  a  much  wider  field  than  the  two 
others  occupied,  and  although  the  numbers  Avritten  by  them  are  of 
great  value,  it  is  not  at  all  extravagant  to  say  that  if  they  were 
lost,  the  body  of  The  Federalist,  which  was  exclusively  the  pro- 
duction of  Hamilton,  would  remain  an  imperishable  monument  of 
his  genius  and  capacity  as  a  statesman,  and  would  still  constitute 
the  most  important  commentary  on  the  Constitution  that  was 
written  contemporaneously  with  its  creation  and  establishment. 
It  is  singular  that,  while  so  much  has  been  said  concerning  Ham- 
ilton's supposed  monarchical  tendencies  (and  undoubtedly  he  con- 
sidered the  British  Government  as  theoretically  the  best  system 
of  modern  times)  concerning  his  course  in  the  Convention  and  his 
dissent  from  many  of  the  provisions  which  the  new  Constitution 
embraced,  it  has  never  been  sufficiently  observed,  although  it  is 
certainly  true,  that  in  The  Federalist  (accepting  a  republican  sys- 
tem as  the  only  one  possible  for  the  people  of  the  United  States), 
he  encountered,  with  wonderful  success,  the  objection  on  the  one 
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hand  that  it  was  not  a  sufficiently  strong  government,  and  on  the 
other  hand  the  opposite  objection  that  it  was  too  strong  to  be  con- 
sistent with  liberty.  As  an  illustration  of  his  political  wisdom 
and  sagacity,  it  has  always  seemed  to  me  that  his  defence  of  the 
Constitution,  as  it  came  from  the  hands  of  its  framers,  against  the 
objection  that  it  did  not  contain  a  Bill  of  Rights,  was,  considering 
the  purpose  for  which  he  made  that  defence,  a  masterful  piece  of 
constitutional  exposition.  His  purpose  was  to  show  that  how- 
ever complete  in  the  attribute  of  sovereignty  were  the  powers 
conferred  on  the  general  government  by  the  Constitution,  mak- 
ing, in  respect  to  those  powers,  collectively  or  separately,  a  very 
strong  government,  yet,  from  the  fact  that  they  were  limited  and 
defined  powers,  and  from  the  implication  that  only  what  was  in 
terms  granted  could  be  considered  as  bestowed,  no  express  reser- 
vation of  powers  that  were  not  granted  was  necessary  for  the  pro- 
tection of  individuals  or  of  states,  and  that  therefore  the  Consti- 
tution itself,  by  its  proper  interpretation,  ought  to  be  considered 
to  embrace  all  the  Bill  of  Bights  that  was  needful.  This  was  per- 
fectly sound,  in  theory,  according  to  the  principles  of  interpretation 
which  should  be  applied  to  such  an  instrument  as  the  Constitu- 
tion, under  the  circumstances  of  its  formation  and  establishment. 
The  reason  why  a  Bill  of  Bights,  or  subsequent  amendments  in 
the  nature  of  a  Bill  of  Eights,  was  considered  necessary,  Avas  that, 
in  order  to  disarm  jealousy,  it  was  best  not  to  leave  certain  rights 
of  individuals  and  of  states  to  an  implication,  however  correct 
and  certain  that  implication  might  be,  but  to  protect  them  by  ex- 
press provisions  that  would  render  all  future  cavil  or  question  im- 
possible, or  reduce  it  to  the  minimum.  But  what  I  here  endeavor 
to  point  out  is  that,  as  a  matter  of  political  reasoning,  Hamilton 
was  right  in  contending,  in  advance  of  a  ratification  of  the  Con- 
stitution, that  a  Bill  of  Eights  was  by  implication  embraced  in  an 
instrument  which  created  a  government  of  limited  and  defined 
powers  of  sovereignty,  which  were  to  be  vested  by  the  people  of 
each  state  in  a  central  government,  leaving  all  other  powers  of 
government  in  the  hands  of  the  people  constituting  the  sovereign- 
ty of  each  state  as  a  separate  and  self-governing  body  politic. 
"When  I  come  to  treat  of  the  first  Ten  Amendments  proposed  by 
the  first  Congress,  I  shall  have  occasion  to  speak  more  at  large  of 
Hamilton's  views  on  this  subject,  as  expressed  in  No.  84  of 
II.— 3 
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The  Federalist.  At  present  I  have  only  to  remark  that  in  that 
number,  and  in  all  others  that  he  wrote,  while  he  admitted  that 
the  proposed  new  government  would  be  a  very  strong  one,  he 
showed  satisfactorily  that  it  Avould  be  no  stronger  than  the  exi- 
gencies of  the  Union  required,  and  that  it  could  be  adopted  with- 
out danger  to  the  rights  of  individuals  or  of  states. 

To  return  now  to  the  language  in  No.  28  of  The  Federalist  al- 
ready referred  to,  which  prospectively  touched  upon  the  modes 
of  encountering  acts  of  the  general  government  which  might  be 
believed  to  transcend  its  constitutional  authority.  The  language 
is  as  follows : 

"  The  obstacles  to  usurpation  and  the  facilities  of  resistance 
increase  with  the  increased  extent  of  the  state,  provided  the 
citizens  understand,  their  rights  and  are  disposed  to  defend  them. 
The  natural  strength  of  the  people  in  a  large  community,  in  pro- 
portion to  the  artificial  strength  of  the  government,  is  greater 
than  in  a  small,  and  of  course  more  competent  to  a  struggle 
with  the  attempts  of  the  government  to  establish  a  tyranny. 
But  in  a  confederacy  the  people,  without  exaggeration,  may  be 
said  to  be  entirely  the  masters  of  their  own  fate.  Power  being 
almost  always  the  rival  of  power,  the  general  government  will 
at  all  times  s'and  ready  to  check  the  usurpations  of  the  state 
governments,  and  these  will  have  the  same  disposition  towards 
the  general  government.  The  people,  by  throwing  themselves 
into  either  scale,  w  11  infallibly  make  it  preponderate.  If  their 
rights  are  invaded  by  either,  they  can  make  use  of  the  other  as 
the  instrument  of  redress.  How  wise  will  it  be  in  them  by 
cherishing  the  Union  to  preserve  to  themselves  an  advantage 
which  can  never  be  too  highly  prized!  It  may  safely  be  re- 
ceived as  an  axiom  in  our  political  system  that  the  state  govern- 
ments will,  in  all  possible  contingencies,  afford  complete  security 
against  invasions  of  the  public  liberty  by  the  national  authority. 
Projects  of  usurpation  cannot  be  masked  under  pretences  so 
likely  to  escape  the  penetration  of  select  bodies  of  men  as  of 
the  people  at  large.  The  legislatures  will  have  better  means  of 
information.  They  can  discover  the  danger  at  a  distance;  and 
possessing  all  the  organs  of  civil  power  and  the  confidence  of 
the  people,  they  can  at  once  adopt  a  regular  plan  of  opposition, 
in  which  they  can  combine  all  the  resources  of  the  community. 
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They  can  readily  communicate  with  each  other  in  the  different 
states,  and  unite  their  common  forces  for  the  protection  of  their 
common  liberty.  The  great  extent  of  the  country  is  a  further 
security.  "We  have  already  experienced  its  utility  against  the  at- 
tacks of  a  foreign  power.  And  it  would  have  precisely  the  same 
effect  against  the  enterprises  of  ambitious  rulers  in  the  national 
councils.  If  the  federal  army  should  be  able  to  quell  the  resist- 
ance of  one  state,  the  distant  states  would  have  it  in  their  power 
to  make  head  with  fresh  forces.  The  advantages  obtained  in 
one  place  must  be  abandoned  to  subdue  the  opposition  in  others; 
and  the  moment  the  part  which  had  been  reduced  to  submission 
was  left  to  itself,  its  efforts  would  be  renewed,  and  its  resistance 
revive.  We  should  recollect  that  the  extent  of  the  military  force 
must,  at  all  events,  be  regulated  by  the  resources  of  the  country. 
For  a  long  time  to  come  it  will  not  be  possible  to  maintain  a  large 
army,  and  as  the  means  of  doing  this  increase,  the  population 
and  natural  strength  of  the  community  will  proportionably  in- 
crease. When  will  the  time  arrive  that  the  Federal  Government 
can  raise  and  maintain  an  army  capable  of  erecting  a  despotism 
over  the  great  body  of  the  people  of  an  immense  empire,  who 
are  in  a  situation,  through  the  medium  of  their  state  govern- 
ments, to  take  measures  for  their  own  defence,  with  all  the 
celerity,  regularity,  and  system  of  independent  nations?  The 
apprehension  may  be  considered  as  a  disease,  for  which  there  can 
be  found  no  cure  in  the  resources  of  argument  and  reasoning." 

Here  it  is  obvious  that  Hamilton  recognized  two,  and  only  two, 
modes  of  resistance  to  unconstitutional  measures.  The  first  he 
described  as  "  the  exertion  of  the  original  right  of  self-defence 
which  is  paramount  to  all  forms  of  government."  He  meant  by 
this  the  inherent  right  of  a  people  to  overthrow  any  government 
by  force  which  has  become  intolerably  oppressive.  The  other  re- 
sort he  described  as  action  by  the  state  governments,  whose  legis- 
latures, so  situated  that  they  could  discover  danger  at  a  distance, 
"can  at  once  adopt  a  regular  plan  of  opposition,  in  which  they 
can  combine  all  the  resources  of  the  community.  They  can  read- 
ily communicate  with  each  other  in  the  different  states,  and  unite 
their  common  forces  for  the  protection  of  their  common  liberty." 
Not  only  does  the  context  of  this  particular  passage  show  that  he 
did  not  have  in  view  such  a  remedy  as  that  which  was  afterwards 
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called  nullification,  but  when  he  came,  in  the  concluding  number 
of  The  Federalist  (No.  85),  to  treat  of  the  amending  power  of 
the  Constitution,  he  made  it  perfectly  apparent  that  in  No.  28  he 
had  in  view  a  regular  admitted  constitutional  mode  of  correcting 
errors  or  usurpations  by  the  combined  action  of  the  general  and 
the  state  governments. 

There  is  another  phase  of  opinion  concerning  the  Constitution 
which  came  about  in  the  North  contemporaneously  with  nullifi- 
cation, but  which  can  be  more  correctly  described  as  a  repudia- 
tion of  all  its  obligations.  This  was  the  view  taken  by  the  early 
founders  of  the  anti-slavery  societies  at  the  beginning  of  the  agi- 
tation on  the  subject  of  slavery  in  the  Southern  States.  Taking 
their  stand  outside  of  the  Constitution,  although  they  were  citi- 
zens of  the  United  States,  these  men  sought  to  overthrow  it  be- 
cause it  gave  a  sanction  and  some  degree  of  protection  to  the 
slavery  of  the  African  race.  Their  first  publication  was  a  well- 
reasoned  and  correct  argument  to  show  that  the  Constitution  was 
what  they  called  "  a  pro-slavery  instrument."  This  they  proved 
both  from  the  facts  attending  its  formation  and  from  its  text. 
Their  conclusion  was  that  no  consistent  "  abolitionist "  could  vote 
or  hold  office  under  such  a  Constitution,  and  this  they  urged  by  a 
wide  dissemination  of  their  paper,  which  they  called  "  Tract  No. 
1."  '  There  was  a  kind  of  consistency  in  the  doctrines  and  con- 
duct of  these  persons,  if  consistency  may  be  predicated  of  men 
who,  under  a  well-defined  constitution  of  government,  without  pro- 
posing to  amend  the  fundamental  law  of  their  country,  renounce 
its  civil  obligations  because  it  does  not  suit  their  ideas  of  moral- 
ity, and  instead  of  leaving  the  country  continue  to  enjoy  all  the 
benefits  of  its  institutions. 

At  a  later  period  the  "abolitionists"  considerably  modified 
their  principles.  Coupling  together  the  Declaration  of  Indepen- 
dence and  the  Constitution,  they  maintained  that  the  slavery  of 
the  African  race  was  inconsistent  with  both.  For  example,  thev 
contended  that  a  slave  escaping  from  a  state  where  slavery  ex- 
isted into  one  where  it  did  not  exist  should  not  be  returned,  both 


1  This  remarkable  document  is  now  very  rare.  It  is  a  curious  historical  il- 
lustration of  the  spirit  and  aims  of  the  early  "  abolitionists."  [See  Appendix, 
"Anti-Slavery  Tracts."— J.  C.  C] 
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because  the  clause  in  the  Constitution  did  not  comprehend  slaves, 
and  because  the  Declaration  of  Independence  had  proclaimed 
that  all  men  are  born  free  and  equal,  and  have  an  inalienable 
right  to  life,  liberty,  and  happiness.  If  there  is  one  thing,  in  our 
constitutional  history  that  is  perfectly  clear,  it  is  that  whatever 
the  Declaration  meant  to  assert,  the  Constitution,  although  it  did 
not  use  the  word  "  slave,"  or  "  slavery,"  did  recognize  the  bond- 
age of  the  African  race  under  the  law  of  the  states  where  it  had 
long  existed,  and  to  a  certain  extent  upheld  it.  The  earliest 
"  abolitionists,"  in  their  "  Tract  No.  1,"  made  this  abundantly 
manifest ;  and  it  was  because  the  Constitution  did  this  that 
they  renounced  all  allegiance  to  it. 

It  is  scarcely  necessary  to  notice  here  the  wild  ideas  concern- 
ing the  Constitution  which  prevailed  from  time  to  time  during 
the  late  civil  war  among  public  men  in  the  North — ideas  that 
were  as  fully  unfounded  as  the  doctrine  of  secession.  They 
cannot  be  said  to  have  had  much  consistency  with  the  Constitu- 
tion itself.  They  were  hardly  in  the  nature  of  interpretations  of 
the  instrument,  or  of  the  powers  of  the  government.  They  were 
for  the  most  part  founded  in  the  assumption  that  the  Constitu- 
tion was  displaced  from  its  position  as  the  supreme  law  of  the 
land,  or  as  the  measure  of  the  powers  which  the  government 
could  rightfully  exercise.  These  ideas,  when  analyzed,  resulted 
in  the  theory  that  from  the  necessity  of  the  case  the  government 
must  exercise  extraordinary  powers  in  suppressing  a  formidable 
rebellion,  and  that  these  powers  are,  at  such  a  time,  not  to  be 
drawn  from  the  Constitution  itself,  but  from  the  object  to  be  ac- 
complished, which,  being  unprecedented  as  a  public  exigency, 
required  for  the  time  being  a  departure  from  the  letter  of  that 
law  that  constitutes  the  rule  of  action  at  all  other  times.  The 
Constitution,  however,  embraced  all  the  powers  the  exercise  of 
which  was  necessary  to  the  carrying  on  of  a  war  against  an 
unconstitutional  and  unlawful  organization  of  states  that  sought 
to  leave  the  Union;  and  it  is  only  needful  to  sajr  here  that  the 
loose  ideas  entertained  and  to  some  extent  acted  upon  at  that 
time  do  not,  in  the  history  of  opinions  concerning  the  nature  of 
the  Union  under  the  Constitution,  amount  to  important  illustra- 
tions, to  be  compared  with  the  doctrines  of  nullification  and 
secession. 
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It  is  now  proper,  however,  to  notice  two  very  important  and 
striking  historical  facts.  The  one  is,  that  at  the  time  the  Consti- 
tution was  before  the  people  of  the  thirteen  original  states  for 
adoption,  the  full  character  of  the  government  that  would  be  es- 
tablished under  it  was  understood,  both  by  its  friends  and  oppo- 
nents, so  completely  that  it  now  excites  our  wonder  that  at 
subsequent  times  there  was  so  much  misapprehension  on  the 
subject.  The  discussions  in  the  state  legislatures  and  conventions 
at  the  time  when  the  Constitution  was  under  their  consideration 
show  that  the  nature  of  the  Constitution,  as  an  instrument  which 
was  to  establish  a  very  different  system  from  that  of  the  Confed- 
eration, was  correctly  appreciated  by  both  its  friends  and  oppo- 
nents. Among  the  latter,  Patrick  Henry,  as  I  have  already  said, 
was  the  foremost,  and  his  expositions  of  the  proposed  new  gov- 
ernment, made  for  a  very  different  purpose  from  that  of  The 
Federalist,  were  to  the  full  as  accurate.  The  other  fact  is  that 
the  writers  of  The  Federalist,  especially  Hamilton,  in  the  essays 
which  were  designed  to  convince  the  people  that  no  danger  was 
to  be  apprehended  by  substituting  the  Constitution  for  the  Arti- 
cles of  Confederation,  made  a  commentary  on  the  former  so  com- 
prehensive and  accurate  that  in  after-times  their  view  has  been 
considered  to  have  foreshadowed  the  doctrines  that  have  been 
generally  acted  upon. 

I  have  now  to  notice  the  singular  fact  that  while,  from  the 
year  1798  down  through  the  War  of  1812,  and  to  a  still  later 
period,  opinions  concerning  the  nature  of  the  Constitution  had  in 
different  quarters  of  the  Union  branched  into  such  serious  errors 
as  nullification  and  secession,  the  government  was  all  along  ad- 
ministered, in  its  judicial,  legislative,  and  executive  departments, 
as  a  government  of  sovereign  although  limited  and  specific 
powers;  that  its  powers  were  practically  treated  as  paramount 
to  those  of  the  states,  in  their  appropriate  sphere ;  and  that  the 
supremacy  claimed  for  the  Constitution  over  the  laws  and  acts  of 
the  states  was  by  nearly  all  who  were  at  any  time  charged  with 
the  duty  of  administering  it  admitted  to  be  just  what  Hamilton 
so  lucidly  explained  in  The  Federalist.  Let  any  one  compare  his 
exposition  with  the  judicial,  legislative,  and  executive  action  of 
the  Federal  Government  from  the  time  of  its  establishment  under 
the  Constitution  down  to  the  late  civil  war,  and  he  will  see 
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that  there  was  no  serious  departure  from  the  views  that  were 
taken  of  the  nature  of  the  instrument  by  both  its  friends  and  its 
opponents,  when  it  was  before  the  people  of  the  states  for  their 
adoption. 

When  the  process  of  secession  is  contrasted  with  the  process 
of  nullification,  it  will  be  seen  that  although  there  was  some  re- 
semblance in  the  reasoning  by  which  they  were  respectively 
maintained,  the  former  went  far  beyond  the  latter  as  a  constitu- 
tional doctrine.  Nullification  was  claimed  to  be  a  remedy  within 
the  Union  against  an  act  of  Congress  supposed  to  transcend  its 
legislative  power.  It  was  based  on  the  assumed  rigTit  of  the 
people  of  a  state  to  arrest  the  operation  of  the  obnoxious  law 
within  their  own  limits,  and  to  hold  it  inoperative  until  a  conven- 
tion of  the  states  should  have  decided  its  constitutional  validity, 
or  should  have  proposed  an  amendment  of  the  Constitution  con- 
firming or  taking  away  the  power  that  had  been  exercised.  This, 
therefore,  could  be  claimed  as  a  process  of  constitutional  action 
within  the  Union,  inasmuch  as  it  did  not  undertake  to  withdraw 
the  states  from  the  Union.  Still,  it  is  quite  obvious  that  if  the 
people  of  a  state  can  thus  arrest  the  operation  and  action  of  the 
Federal  Government  within  their  own  limits,  in  respect  to  the 
exercise  of  one  power,  it  may  with  equal  reason  apply  the  same 
process  to  the  whole  mass  of  the  federal  powers,  and  thus  render 
those  powers  mere  nullities — at  least,  for  the  time  being.  Seces- 
sion, on  the  other  hand,  is  a  supposed  constitutional  right  of  the 
people  of  a  state,  acting  in  their  sovereign  capacity,  and  upon  an 
implied  reservation  of  such  a  right,  to  withdraw  the  state  and  its 
inhabitants  from  the  Union.  Whether  such  a  right  exists,  upon 
constitutional  principles,  depends  entirely  upon  an  implication, 
deduced  from  the  nature  of  the  Constitution.  It  is  nowhere  ex- 
pressly advanced  in  the  Constitution,  or  in  any  of  the  proceedings 
by  which  any  state  ever  ratified  it.  This  will  be  apparent  on  an 
examination  of  the  proceedings  by  which  the  state  of  South  Car- 
olina, for  example,  adopted  the  Constitution  in  1788,  and  the  pro- 
ceedings by  which  it  undertook  to  secede  from  the  Union  in 
1860. 

In  the  first  volume  of  this  History  (pp.  5i3  et  seq.)  I  have  giv- 
en a  condensed  account  of  the  proceedings  which  took  place  in 
South  Carolina  after  the  Constitution  was  first  promulgated  down 
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to  and  including  her  ratification  and  adoption  of  the  instrument 
in  1788.  These  proceedings,  both  in  the  legislature  and  in  the 
state  convention,  show  that  the  people  of  that  state,  like  the 
people  of  every  other  state,  perfectly  understood  that  they  were 
asked  to  make  a  grant,  or  cession,  of  certain  limited  powers  of 
sovereignty,  which  up  to  that  time  had  constituted  part  of  their 
own  sovereignty;  and  that  this  grant,  or  cession,  was  to  be 
made,  not  to  a  league  or  confederation  of  states  like  that  which 
existed  under  the  Articles  of  Confederation,  but  to  a  govern- 
ment, to  be  composed  of  three  great  departments— the  legisla- 
tive, the  Executive,  and  the  judicial— and  to  have  the  power  to 
act  on  the  individual  inhabitants  of  every  state  that  should 
accede  to  the  proposed  Constitution.  It  appears,  too,  that  the 
people  of  the  state  of  South  Carolina,  like  the  people  of  several 
other  states,  accompanied  their  ratification  and  adoption  of  the 
Constitution  with  the  proposal  of  amendments,  to  be  presented 
to  the  first  Congress  that  should  assemble  under  it  for  considera- 
tion and  action.  It  is  thus  made  entirely  clear  that  the  people 
of  South  Carolina  well  understood  that  after  the  Constitution 
should  have  gone  into  operation  it  could  be  changed  or  affected 
only  by  the  process  of  amendment  prescribed  in  the  instrument 
itself.  It  remains  for  me  now,  however,  to  describe  more  par- 
ticularly the  form  and  nature  of  the  grant  by  which  the  people 
of  South  Carolina  made  an  absolute  conveyance  of  certain  powers 
of  legislation  and  government  to  the  proposed  new  government 
which  was  to  be  established  under  the  Constitution  of  the  United 
States.1 

If  it  could  be  made  to  appear,  upon  principles  of  sound  reason- 
ing, that  each  state,  when  it  ratified  the  Constitution,  made  an 
implied  reservation  of  a  right  to  withdraw  from  the  Union  when 


1  The  account  of  tbe  proceedings  in  South  Carolina,  given  in  the  first  volume 
of  this  History  (pp.  543  et  scq.),  was  written  and  first  published  thirty  years  before 
the  doctrine  of  secession  had  assumed  a  formidable  shape.  I  have  here,  therefore, 
supplemented  that  account  with  a  careful  analysis  of  the  Ordinance  of  Secession 
adopted  by  South  Carolina  in  1860.  It  was  the  model  for  the  other  Ordinances 
of  Secession  which  followed  it  in  other  states.  They  were  all  based  on  an  as- 
sumed right  of  the  people  of  a  state  to  repeal  the  grant  which  they  made  when 
they  ratified  and  adopted  the  Constitution.  [A  copy  of  the  Ordinance  of  1860 
appears  in  Note  A  at  end  of  this  chapter. — J.  C.  O] 
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for  reasons  of  its  own  it  should  see  fit  to  do  so,  it  might  be  con- 
ceded that  the  doctrine  of  secession  has  some  foundation.  But 
against  this  view  there  militate  strongly  an  important  fact  and  an 
important  principle.  The  fact  is  that  the  instrument  of  ratifica- 
tion in  South  Carolina,  and  in  every  other  state,  was  an  absolute, 
unqualified,  and  unlimited  grant  of  certain  powers  of  sovereign- 
ty to  a  central  government.  To  this  must  be  applied  the  princi- 
ple of  public  law  that  a  nation,  or  a  body  of  people  forming  a 
self-governing  community  with  full  rights  of  sovereignty  in  re- 
gard to  their  external  and  internal  relations,  is  a  continuous  polit- 
ical body,  not  separable  into  different  generations  of  men.  If  the 
men  of  one  generation  of  such  a  people  make  an  unconditional 
grant  or  cession  of  political  powers,  it  binds  equally  all  future 
generations  of  the  same  people.  Successive  generations  of  the 
same  people  do  not  follow  and  displace  each  at  a  given  point  of 
time  ;  the  individuals  come  into  being  at  every  moment  of  time, 
and  at  each  new  birth,  or  at  each  accession  of  a  new  inhabitant 
coming  from  without,  the  individual  becomes  incorporated  with 
and  forms  an  integral  part  of  the  body  politic. 

Without  this  principle  of  continuity,  of  the  unbroken  identity 
of  the  same  people,  national  life  would  not  exist.  At  the  time  of 
the  adoption  of  our  present  Constitution  the  people  of  each  state 
were  severally  in  the  condition  of  independent  nations,  each  of 
which  held  and  exercised  a  full  right  of  sovereignty  in  regard  to 
both  external  and  internal  relations.  The  nature  of  the  league 
or  federation  of  states,  existing  under  the  Articles  of  Confedera- 
tion, left  each  state  at  liberty  to  withdraw  from  that  partnership, 
and  to  make  any  disposition  of  any  of  its  political  powers  that  it 
might  find  to  be  for  its  interest  and  welfare.  Moreover,  there  can 
be  no  sound  distinction  between  a  grant  or  cession  of  political 
powers,  made  by  a  people  who  possess  a  full  right  of  self-govern- 
ment, and  a  grant  or  conveyance  of  property  by  the  same  people. 
If  both  are  absolute  and  unconditional  conveyances,  they  are  irrev- 
ocable for  the  same  reasons  and  on  the  same  principles.  When, 
in  1860-1,  South  Carolina  had  passed  her  Ordinance  of  Seces- 
sion, which  purported  to  be  a  repeal,  and  in  form  was  professedly 
a  repeal,  of  the  ordinance  by  which  in  1788  she  ratified  and 
adopted  the  Constitution  of  the  United  States,  she  claimed  that 
this  repeal  operated  to  withdraw  from  the  government  of  the 
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United  States  not  only  the  political  powers  -which  she  had  ceded 
to  that  government  in  1788,  but  also  that  it  revested  in  her  the 
title  to  real  property  which  she  had  conveyed  to  the  United 
States,  as  sites  for  forts  and  other  national  structures,  by  various 
public  acts  since  the  Constitution  went  into  operation.  This 
claim  evinced  that,  according  to  the  theory  of  secession,  there  is 
no  distinction  between  a  cession  of  political  powers  and  a  cession 
of  property,  but  that  both  could  be  withdrawn  and  revested  in 
the  state,  by  repealing  the  Ordinance  of  1788,  with  the  same  for- 
malities and  by  the  same  authority  by  which  it  had  been  passed. 

The  Tenth  Amendment  of  the  Constitution  militates  against 
the  fundamental  idea  of  secession  as  strongly  as  it  supports  the 
reserved  sovereignties  of  the  states.  It  must  be  remembered 
that  the  amendment  was  dictated  by  a  wise  jealousy  lest  the 
Constitution  might  seem  to  have  put  the  state  sovereignties  in 
some  jeopardy,  and  that  by  its  express  reservation  it  excluded 
the  idea  of  any  other  and  implied  reservation.  It  was  in  these 
words :  "  The  powers  not  delegated  to  the  United  States  by  the 
Constitution,  nor  prohibited  by  it  to  the  states,  are  reserved  to 
the  states  respectively  or  to  the  people."  That  is  to  say,  there 
are  reserved  to  each  state,  or  to  its  people,  all  those  political  pow- 
ers which  are  not  delegated  to  the  United  States  by  the  Constitu- 
tion, or  the  exercise  of  which  is  not  prohibited  by  it  to  the  states. 
This  is  a  general  description  of  all  that  mass  of  powers  which 
constitute  the  reserved  sovereignties  of  the  states  after  the  deduc- 
tion made  by  the  grants  of  the  Constitution  or  by  its  prohibitions. 
No  other  and  implied  reservation  is  made.  The  express  reserva- 
tion excludes  the  idea  of  any  implied  reservation.  It  is  true  that 
this  express  reservation  is  just  what  would  result  from  the  impli- 
cation that  things  not  granted  were  withheld.  But  the  express 
reservation  was  made  for  greater  caution,  and  in  order  that  it 
might  stand  upon  a  positive  text,  and  be  made  a  part  of  the 
Constitution  itself.  At  the  same  time,  there  was  no  implication 
that  the  state  which  had  ratified  and  adopted  the  Constitution 
had  reserved  a  right  to  withdraw  the  powers  which  it  had  dele- 
gated to  the  United  States,  or  a  right  to  exercise  powers  which 
the  Constitution  had  prohibited. 

A  good  deal  of  unnecessary  and  fine-spun  analysis  has  been 
expended  upon  the  word  "  delegated,"  as  if  its  meaning  were  the 
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same  as  that  Avhich  is  ordinarily  given  to  the  delegation  of  a 
power  or  authority  by  a  principal  to  an  agent,  and  which  may  be 
revoked  by  the  principal  if  a  right  of  revocation  is  reserved,  or 
■when  a  right  of  revocation  results  from  the  nature  of  the  agency. 
But  it  must  never  be  forgotten  that  the  government  of  the  United 
States,  as  it  exists  under  the  Constitution,  is  not  an  agency  of  the 
states,  in  the  sense  which  obtains  between  individuals  when  a 
principal  appoints  an  agent  with  general  or  special  powers ;  that 
government  is  a  limited  sovereignty  for  certain  specific  purposes ; 
and  the  meaning  of  the  term  "  delegated,"  therefore,  as  used  in 
the  Tenth  Amendment,  is  simply  "granted"  or  "consigned."  It 
will  be  allowed  that  the  framers  of  the  Constitution  understood 
the  meaning  of  the.  terms  which  they  used ;  and  among  them 
Alexander  Hamilton  was  pre-eminently  distinguished  for  the  ac- 
curacy with  which  he  employed  practical  language.  The  word 
"  delegated  "  is  used  in  several  numbers  of  The  Federalist  which 
.were  written  by  him.  In  No.  15  occurs  the  following  passage: 
"  The  great  and  radical  vice  in  the  construction  of  the  exist- 
ing Confederation  is  in  the  principle  of  legislation  for  states  or 
governments  in  their  corporate  or  collective  capacities,  and  as 
contradistinguished  from  the  individuals  of  which  they  are  com- 
posed. Though  this  principle  does  not  run  through  all  the  pow- 
ers delegated  to  the  Union,  yet  it  pervades  and  governs  those  on 
which  the  efficiency  of  the  rest  depends." '  Hamilton  here  made 
use  of  the  word  "  delegated  "  in  the  sense  in  which  it  was  used  in 
Article  11  of  the  Confederation,  which  declared  that  "  every  state 
retains  its  sovereignty,  freedom,  and  independence,  and  every 
power,  jurisdiction,  and  right,  which  is  not  by  this  Confederation 
expressly  delegated  to  the  United  States  in  Congress  assembled." 
"  Delegated  "  here  meant  "  granted,"  "  conveyed,"  or  "  ceded." 
The  theory  of  the  Union  as  it  existed  under  the  Confederation 
was  that  each  state  had  granted  or  ceded  certain  political  and 
sovereign  powers  to  the  "  firm  league  of  friendship "  established 
between  them  "  for  their  common  defence,  the  security  of  their 
liberties,  and  their  mutual  and  general  welfare."  The  powers 
were  to  be  exercised  by  the  body  styled  "  The  United  States  in 
Congress  assembled."    They  differed,  so  far  as  they  extended, 


The  Federalist,  Lodge's  edition,  No.  15,  p. 
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from  the  powers  afterwards  delegated  to  the  United  States  by 
the  Constitution.  Hamilton's  meaning  was  that  while  these 
powers  delegated  to  the  Union  by  the  Articles  of  Confederation 
are  in  their  nature  powers  of  sovereignty,  yet  that  the  radical 
vice  of  the  system  which  prevented  their  efficient  exercise  was 
that  the  legislation  was  addressed  to  states  and  not  to  individ- 
uals. Thus  the  United  States,  under  the  Confederation,  had  "  an 
indefinite  discretion  to  make  requisitions  for  men  and  money, 
but  they  had  no  authority  to  raise  either  by  regulations  extend- 
ing to  the  individual  citizens  of  America." 

In  The  Federalist,  No.  21,  Hamilton  observes :  "  There  is  no 
express  delegation  of  authority  to  them  (the  United  States  un- 
der the  Confederation)  to  use  power  against  delinquent  mem- 
bers ;  and  if  such  a  right  should  be  ascribed  to  the  Federal 
Head,  as  resulting  from  the  nature  of  the  social  compact  between 
the  states,  it  must  be  by  inference  and  construction,  in  the  face 
of  that  part  of  the  second  article  by  which  it  is  declared  that 
'  each  state  shall  retain  every  power,  jurisdiction,  and  right  not 
expressly  delegated  to  the  United  States  in  Congress  assembled.'" 
It  follows  from  this  that  the  powers  expressly  delegated  to  the 
United  States  in  Congress  assembled  were  theoretically  full  pow- 
ers of  sovereignty,  but  from  the  want  of  means  of  coercion,  by 
which  those  powers  could  be  applied  to  individuals,  they  were 
practically  inoperative. 

In  The"  Federalist,  ISTo.  32,  Hamilton  uses  the  word  "  dele- 
gation," as  applied  to  the  transfer  of  political  powers  from 
the  states  to  the  United  States  (proposed  by  the  Constitution, 
the  adoption  of  which  he  was  advocating),  as  a  word  entirely 
equivalent  to  an  "alienation  of  state  sovereignty."  Aliena- 
tion means  an  irrevocable  cession,  and  not  a  delegation  of 
authority  by  a  principal  to  an  agent.  In  The  Federalist,  No. 
69,  where  Hamilton  treats  of  the  executive  proposed  by  the 
Constitution,  he  speaks  of  the  authority  vested  in  a  single  mag- 
istrate, obviously  using  the  term  vested  as  applied  to  the  pow- 
ers of  the  executive  in  the  same  sense  as  the  word  "dele- 
gated "  as  applied  to  the  whole  mass  of  powers  expressly  ceded 
to  the  United  States  by  the  Constitution.  In  a  previous  num- 
ber (46)  Hamilton  speaks  of  the  powers  "proposed  to  be  con- 
veyed to  the  Federal  Government "  —  using  this  word  in  the 
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sense  of  granted  or  transferred.  In  No.  23  he  had  spoken  of 
"the  powers  a  free  people  ought  to  delegate  to  any  govern- 
ment," using  the  word  in  the  same  sense.  Madison,  too,  in  No. 
45  of  The  Federalist,  says :  "  The  powers  delegated  by  the  pro- 
posed Constitution  to  the  Federal  Government  are  few  and  de- 
fined." 

Jay,  in  No.  64,  observes  that  the  power  of  making  treaties 
"  should  not  be  delegated  but  in  such  a  mode  and  as  will  afford 
the  highest  security,"  etc.,  and  he  proceeds  to  show  that  this  has 
been  accomplished  by  the  plan  of  the  Constitution.  Thus  it  ap- 
pears that  these  three  writers  and  publicists,  in  recommending 
the  Constitution  to  their  countrymen,  and  in  explaining  its  pro- 
visions, made  use  of  the  term  "  delegated  powers  "  in  the  sense  of 
granted,  ceded,  conveyed,  and  alienated;  and  that  they  never  sup- 
posed it  to  imply  a  revocation  or  withdrawal,  as  a  principal  may 
revoke  or  withdraw  the  powers  of  an  agent.  At  a  much  later 
period,  when  Madison  felt  called  upon  to  express  publicly  his  dis- 
sent from  the  doctrine  of  nullification,  he  made  it  entirely  clear 
that,  under  the  Constitution,  no  state  has  a  right  to  withdraw 
her  powers  vested  in  the  Federal  Government,  whether  it  under- 
takes to  do  so  by  the  process  called  nullification  or  the  process 
called  secession. 

"Whether  the  famous  Virginia  and  Kentucky  Eesolutions  of 
'98  did  or  did  not  mean  to  assert  a  reserved  right  of  the  states 
to  withdraw,  in  whole  or  in  part,  temporarily  or  finally,  the  pow- 
ers granted  by  the  Constitution  to  the  Federal  Government  is  a 
vexed  question.  It  has  been  supposed  by  some  that  they  did 
mean  to  assert  such  a  right,  and  hence  has  arisen  in  former  times 
a  want  of  discrimination  as  to  the  meaning  of  the  word  "  dele- 
gated" when  applied  to  tbe  powers  granted  by  the  Constitution. 
Mr.  Madison's  explanation  of  the  meaning  of  the  resolutions 
should  be  read  by  the  light  afforded  by  The  Federalist  of  the 
term  "  delegated ;"  and  whenever  that  term  is  now  used  it  should 
be  used  in  the  sense  of  "  conveyed,"  "  ceded,"  or  "  alienated." 

If  we  turn  to  Patrick  Henry,  the  greatest  and  most  powerful 
adversary  of  the  Constitution  at  the  time  when  it  was  before  the 
people  of  Virginia  for  adoption,  we  shall  find  that  he  made  no 
ingenious  criticisms  about  the  word  "  delegated."  He  interpret- 
ed it  as  The  Federalist  had ;  for  he  forcibly  contended  that  the 
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powers  proposed  to  be  vested  in  the  Federal  Government  were 
powers  of  full  sovereignty.  His  great  objection  was  that  these 
powers  would  be  alienated  by  the  states  Avithout  the  indispen- 
sable check  of  a  Bill  of  Eights,  so  formed  as  to  protect  the  rights 
of  states  and  individuals.1 

In  the  full  and  accurate  account  of  Henry's  early  education 
and  subsequent  acquisitions,  given  by  Professor  Tyler,  it  is  shown 
that  the  great  Virginia  orator  was  a  pretty  well  instructed  law- 
yer, as  well  as  statesman.  I  had,  in  the  note  above,  intended  to 
give  him  credit  for  being  both  a  very  able  debater  and  a  good 
parliamentary  tactician.  I  must  qualify  my  former  estimate  of 
him  as  a  man  of  no  great  breadth  of  mind.  The  qualification 
that  I  now  make  is  that  while  his  mental  breadth  was  somewhat 
less  than  that  of  some  of  his  most  eminent  contemporaries — inas- 
much as  he  carried  his  apprehensions  of  danger  on  the  Constitu- 
tion to  an  extremity — yet,  in  the  knowledge  of  different  systems 
of  government,  and  of  the  principles  of  American  liberty,  he  was 
inferior  to  no  one  of  his  time.  I  have,  with  the  new  light  thrown 
upon  his  character  and  acquirements  by  Professor  Tyler,  gone 
in  detail  through  his  objections  to  the  Constitution,  for  the  pur- 
pose of  making  it  clear  that  Henry  well  understood  how  the 
Constitution  had  made  disposition  of  the  powers  of  sovereignty ; 
and  that  he  held,  as  did  the  friends  of  the  Constitution,  that  if 
Virginia  should  ratify  it  as  it  stood,  she  would  irrevocably  cede 
a  part  of  her  sovereign  right  to  govern. 

It  now  remains  for  me  to  refer  to  the  Ordinance  of  1788,  by 
which  South  Carolina  ratified  and  adopted  the  Constitution  of 
the  United  States,  and  to  contrast  it  with  the  Ordinance  of  1860, 
by  which  she  undertook  to  "repeal"  it.     That  the  party  making 


1 1  take  this  opportunity  to  express  my  high  estimate  of  the  value  of  a  recent 
book  entitled  Patrick  Henry,  by  Moses  Coit  Tyler.  This  author  is  a  professor  in 
Cornell  University.  His  work,  although  a  small  12mo  of  only  377  pages,  throws 
more  light  on  the  character  and  public  services  of  Patrick  Heury  than  any  pro- 
duction that  has  yet  appeared.  Mr.  Wirt's  Life  of  Henry  has  long  ceased  to  be  a 
reliable  authority  in  many  respects.  Professor  Tyler's  book  appeared  in  1887, 
from  the  press  of  Houghton,  Mifflin  &  Co.,  Boston  and  New  York.  It  forms  one 
of  the  volumes  of  a  series  entitled  American  Statesmen,  edited  by  John  T.  Morse. 
In  a  note  which  will  be  found  in  the  first  volume  of  my  present  work,  written 
and  first  published  in  1854,  I  expressed  my  dissent  from  the  common  scepticism 
concerning  Patrick  Henry's  abilities. 
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an  unconditional  grant,  whether  of  political  powers  or  of  prop- 
erty, cannot  by  his  own  will,  and  without  the  consent  of  the 
grantee,  revoke  the  one  or  the  other,  would  seem  to  be  a  very 
plain  proposition  of  ethics  as  well  as  of  law.  But  the  advocates 
of  secession  found  means  of  satisfying  themselves  that  a  grant 
of  political  or  governmental  powers,  and  a  grant  of  property,  can 
be  revoked  by  the  grantor,  that  grantor  being  a  sovereign  state 
of  the  American  Union. 

The  Ordinance  of  1788,  by  which  South  Carolina  ratified  the 
Constitution  of  the  United  States,  was  an  absolute  and  uncondi- 
tional grant  of  political  powers.  The  Ordinance  of  1860  pur- 
ported to  be  a  repeal,  and  was  professedly  a  repeal,  of  the  pre- 
vious ordinance.  The  state  claimed  that  this  repeal  operated  to 
withdraw  from  the  government  of  the  United  States  not  only 
the  political  powers  which  she  had  ceded  to  that  government  in 
1788,  but  also  that  it  revested  in  her  the  title  to  real  property 
which  she- had  conveyed  to  the  United  States  as  sites  for  forts 
and  other  national  structures,  by  various  public  acts  since  the 
Constitution  went  into  operation.  This  claim  evinced  that,  ac- 
cording to  the  theory  of  secession,  there  is  no  distinction  between 
a  cession  of  political  powers  and  a  cession  of  property,  but  that 
both  could  be  withdrawn  and  revested  in  the  state  by  repealing 
the  Ordinance  of  1788,  with  the  same  formalities  and  by  the  same 
authority  by  which  it  had  been  passed. 


NOTE  A. 
The  following  is  the  text  of  the  South  Carolina  Ordinance  of  1860 : 

The  State  of  South  Carolina. 

At  a  Contention  of  the  People  of  the  State  of  South  Carolina  begun  and  holden 
at  Columbia  on  the  seventeenth  day  of  December  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  sixty,  and  thence  continued  by  adjournment  to  Charleston 
and  there  by  divers  adjournments  to  the  twentieth  day  of  December  in  the  same 

year. 

An  Obdinance  To  dissolve  the  Union  between  the  State  of  South  Carolina  and 
other  States  united  with  her  under  the  compact  entitled  "  The  Constitution  oftlie 
United  States  of  America." 
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We  the  people  of  the  State  of  South  Carolina  in  Convention  assembled  do 
declare  and  ordain,  and  it  is  hereby  declared  and  ordained  That  the  ordinance  adopted 
by  us  in  Contention,  on  the  twenty-third  day  of  May  in  the  year  of  our  Lord  one 
tliousand  seven  hundred  and  eighty-eight  whereby  the  Constitution  of  the  United 
States  of  America  was  ratified  and  also  all  Acts  and  parts  of  Acts  of  the  General 
Assembly  of  this  State  ratifying  amendments  of  the  said  Constitution  are  hereby  re- 
pealed; and  that  the  union  now  subsisting  between  South  Carolina  and  other 
States  under  the  name  of  "  The  United  States  of  America"  is  hereby  dissolved. 

Done  at  Cliarleston  the  twentieth  day  of  December  in  the  year  of  our  Lord 
one  tliousand  eight  hundred  and  sixty. 

D.  F.  Jamison,  Delegate  from  Barnwell, 

and  President  of  the  Convention. 

[Here  followed  the  signatures  of  all  the  delegates — 170  in  number.] 


Secretary  of  State's  Office, 

Charleston,  S.  C,  20th  December,  1860. 
I  do  hereby  certify  that  this  ordinance  was  this  day  received  by  me  from  the 
hands  of  David  F.  Jamison,  President  of  the  Convention,  in  the  presence  of  said  body, 
and  was  by  me  filed  in  this  office  by  his  order. 

Witness  my  hand  the  day  and  date  above  written. 

Isaac  H.  Means, 

Secretary  of  State. 

State  of  South  Carolina. 

Office  of  Secretary  of  State. 
I,  J.  Q.  Marshall,  Secretary  of  State,  do  hereby  certify  that  the  foregoing  is  a  true 
copy  of  the  Ordinance  of  Secession  dated  the  20th  day  of  December  a.d.  1860. 

Given  under  my  hand  and  the  seal  of  the  State,  in  Columbia,  this  twentieth  day 
of  September  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  eight-nine,  and 
in  the  one  hundred  and  fourteenth  year  of  tlie  Independence  of  the  United  States  of 
America. 

[l.  c]  J.  Q.  Marshall, 

Secretary  of  State. 


NOTE  B. 

I  think  it  well,  in  further  illustration  of  Mr.  Calhoun's  political  principles,  to 
quote,  at  some  length,  from  Mr.  Lamar's  oration  (ante,  p.  26),  premising  that 
while  I  concur  in  tlie  main  in  his  defence  of  Mr.  Calhoun  from  the  charge  of  in- 
consistency and  vacillation,  I  have  endeavored,  in  the  preceding  pages,  to  state 
■what  influence  his  doctrine  of  nullification  had  in  shaping  the  doctrine  of  seces- 
sion ;  and  have  pointed  out  that  Mr.  Webster  foresaw  it,  and  that  he  predicted 
how  Mr.  Calhoun's  great  name  would  give  a  sanction  to  his  constitutional  doc- 
trines with  posterity. 
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(Mr.  Webster's  eulogium  on  Mr.  Calhoun,  pronounced  in  the  Senate  after 
Mr.  Calhoun's  death,  may  be  found  in  my  Life  of  Webster,  II.  434-436.) 

The  following  are  the  passages  in  Mr.  Lamar's  "  Discourse  "  to  which  I  have 
ref erred : 

"Mr.  Calhoun's  career  in  the  House  of  Representatives  did  more  than  give  him 
renown  as  a  statesman  pre-eminent  for  his  nationality.  The  experience  of  its 
harsh  trials,  its  obstacles,  reverses,  disappointments,  followed  by  despondency  sub- 
mitting into  apathy,  and  from  that  into  dissensions ;  the  ruined  trade  and  depre- 
ciated currency  and  paralyzed  industries  which  it  caused ;  the  numerous  dangers 
of  utter  discomfiture,  from  which  the  escapes  seemed,  and  perhaps  really  were, 
hair-breadth,  made  deep  and  lasting  impressions  on  his  mind,  the  influence  of 
which  may  be  seen  in  his  sentiments  and  feeling  and  action  through  the  whole 
course  of  his  subsequent  career  as  a  statesman.  For  special  reasons  hereafter  to 
be  disclosed,  I  ask  your  attention  to  one  of  the  principles  which  that  war  fixed  in 
his  mind  and  interfused  with  the  very  elements  of  his  soul.  I  will  state  it  in  his 
own  words:  '  The  chief  object  for  which  the  Constitution  was  formed  was  to  give 
the  general  government  power,  security,  and  respectability  abroad.  In  our  rela- 
tions with  foreign  countries,  where  strength  of  government  and  national  security 
are  most  required,  the  power's  of  our  government  are  undivided.  In  those  exterior 
relations — abroad — this  government  is"  the  sole  and  exclusive  representative  of  the 
united  majesty,  sovereignty,  and  power  of  the  states  constituting  this  great  and 
glorious  Union.  To  the  rest  of  the  world  we  are  one.  Neither  state  nor  state 
government  is  known  beyond  our  borders.' 

"In  that  great  work  upon  the  Constitution  of  the  United  States,  some  of  the 
pages  of  which  were  wet  with  ink  but  a  short  time  before  he  expired,  he  repeats 
this  principle.  Speaking  of  the  two  great  divisions  of  federal  power,  he  says  : 
'  One  of  them  embraces  all  the  powers  pertaining  to  the  relations  of  the  United 
States  with  the  rest  of  the  world.  .  .  .  From  the  Declaration  of  Independence  to 
the  present  time,  in  all  the  changes  through  which  we  have  passed,  the  Union  has 
had  exclusive  charge  of  this  division  of  powers.'  Again,  speaking  of  the  United 
States  being  unknown  to  the  rest  of  the  world,  except  in  their  united  character,  he 
says  :  '  Abroad,  to  the  rest  of  the  world,  they  are  but  one.  It  is  only  at  home,  in 
their  interior  relations,  that  they  are  many.' 

"There  is  another  principle  which  formed  one  of  the  foundation-stones  of 
his  political  creed.  It  is  that  when  a  nation  is  in  a  state  of  war,  or  preparing 
for  war,  whenever  it  undertakes  to  protect  the  rights  of  its  people,  or  to  pre- 
serve their  independence  and  honor  from  violations,  injustice,  and  oppression,  or 
invasion  of  another  nation,  that  government  has  a  legitimate  right  to  the  full 
command  of  all  the  resources  of  the  community.  He  lays  down  this  principle 
in  his  Disquisition  on  Government  in  the  following  terse  words  :  '  When  this ' 
(i.e.,  national  security)  'is  at  stake,  every  other  consideration  must  yield  to  it. 
Self-preservation  is  the  supreme  law,  as  well  with  communities  as  with  indi- 
viduals ;  and  hence  the  danger  of  withholding  from  government  the  full  com- 
mand of  the  resources  of  the  entire  state.'  This  principle  he  insists  upon,  that 
government,  in  order  to  fulfil  the  end  of  protecting  its  citizens  from  dangers 
from  without  and  the  devastations  of  wnr,  must  have  and  must  exercise  powers 
sufficient  to  call  forth  the  entire  resources  of  the  community,  and  be  prepared 
at  all  times  to  command  them  promptly  in  every  emergency  that  may  arise. 
II.— 4 
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"I  have  called  attention  to  these  principles  not  only  on  account  of  their 
vital  importance,  but  for  another  reason.  Mr.  Calhoun  has  been  charged  with 
gross  inconsistency  of  conduct  at  this  time  with  the  course  pursued  by  him  at  a 
later  epoch  in  his  life  upon  the  subject  of  a  protective  tariff,  internal  improve- 
ments, and  a  national  bank.  These  measures  may  be  said  to  have  virtually 
originated  in  the  war,  for  the  conditions  and  disorders  of  war  continue  long  in 
a  body  politic  after  terms  of  peace  are  entered  into  and  proclaimed.  The  ques- 
tions which  then  agitated  men's  minds,  and  upon  which  political  parties  ar- 
ranged themselves  in  support  .and  opposition,  were  not  questions  of  internal 
policy;  they  related  exclusively  to  the  national  security,  growing  out  of  the  state 
of  our  external  relations.  Mr.  Calhoun  advocated,  in  1816,  the  protection  of 
manufactures  'as  a  means  of  national  defence  against  dangers  from  abroad,' 
with  which  we  were  at  that  time  immediately  threatened.  For  the  same  reason 
he  advocated  a  bank,  and  the  adoption  of  an  improved  system  of  internal  com- 
munication; and  the  constitutional  authority  to  adopt  such  measures  he  did  not 
look  for  in  the  enumerated  powers  specifically  delegated  to  Congress,  which 
operated  directly  upon  the  individual  citizens  of  the  United  States,  but  he  felt 
that  it  lay  in  that  complete  plenary  power  which  pertained  to  the  government 
as  the  sole  and  exclusive  representative  of  the  undivided  sovereignty  of  the 
republic  in  its  relations  with  other  nations.  That  this  was  his  view  will  be 
clearly  seen  by  reading  the  speeches  delivered  in  1816  in  support  of  these 
measures. 

"Irksome  as  it'must  be  to  listen  to  the  reading  of  documents,  I  must  ask 
you  to  give  me  your  attention  while  I  read  the  following  extracts  from  his 
speech  of  January  31,  1816,  to  show  that  he  advocated  protection  to  manufact- 
ures as  a  means  of  national  defence,  and  purely  as  a  temporary  measure.  In 
that  speech,  he  says  -.  '  We  are  now  called  on  to  determine  what  amount  of 
revenue  is  necessary  for  this  country  in  time  of  peace.  .  .  .  The  principal  ex- 
pense of  the  government  grows  out  of  measures  necessary  for  its  defence;  and 
in  order  to  decide  what  these  measures  ought  to  be,  it  will  be  proper  to  in- 
quire what  ought  to  be  our  policy  towards  other  nations,  and  what  will  prob- 
ably be  theirs  towards  us?'  After  discussing  the  first  question,  he  proceeds  to 
the  next,  '  What  will  probably  be  the  policy  of  other  nations  ?'  Ho  then  says : 
'  With  both  these  nations  (Great  Britain  and  Spain)  we  have  many  and  impor- 
tant points  of  collision.  .  .  .  With  both  there  is  a  possibility  sooner  or  later  of 
our  being  engaged  in  war.'  Then  adverting  to  our  relations  with  England,  he 
says :  '  But  what  will  be  the  probable  course  of  events  respecting  future  rela- 
tions between  the  two  countries  ?  England  is  the  most  formidable  power  in  the 
world ;  she  has  the  most  numerous  army  and  navy  at  her  command.  Will 
Great  Britain  permit  us  to  go  in  an  uninterrupted  march  to  the  height  of 
national  greatness  and  prosperity?  .  .  I  will  speak  what  I  believe  to  be 
true  :  you  will  have  to  encounter  British  jealousy  and  hostility  in  every  shape — 
not  immediately  manifested  by  open  force  or  violence,  perhaps,  but  by  indirect 
attempts  to  check  your  growth  and  prosperity.  .  .  .  Let  us  now  consider  the 
measures  of  preparation  which  sound  policy  dictates.'  After  speaking  of  Eng- 
land's power  to  do  us  injury  both  upon  the  coast,  and  from  Canada  as  a  point 
of  attack,  and  our  means  of  defence,  he  says:  'Thus  circumstanced  on  both 
sides,  we  ought  to  omit  no  preparation  fairly  within  the  compass  of  our  means. 
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Next,  as  to  the  species  of  preparation,  a  question  which  opens  subjects  of  great 
extent  and  importance.  The  navy  most  certainly,  in  any  point  of  view,  occupies 
the  first  place.'  After  the  most  admirable  argument  in  favor  of  the  navy  as  the 
most  powerful  agency  for  our  foreign  defences,  of  the  army,  etc.,  he  says  :  'Now 
let  us  consider  the  proper  encouragement  to  be  afforded  to  the  industries  of  the 
country.  In  regard  to  the  question  how  far  manufactures  ought  to  be  fostered, 
it  is  the  duty  of  this  country,  as  a  means  of  defence,  to  encourage  its  domestic 
industry,  more  especially  that  part  of  it  which  provides  the  necessary  materials 
for  clothing  and  defence.  Let  us  look  at  the  nature  of  the  war  most  likely  to 
occur.  England  is  in  possession  of  the  ocean.  No  man,  however  sanguine,  can 
believe  \liat  we  can  soon  deprive  her  of  her  maritime  predominance.  That  con- 
trol deprives  us  of  the  means  of  maintaining,  cheaply  clad,  our  army  and  navy. 
.  .  .  Laying  the  claims  of  manufacturers  entirely  out  of  view,  on  general  princi- 
ples, without  regard  to  their  interests,  a  certain  encouragement  should  be  ten- 
dered at  least  to  our  woollen  and  cotton  manufactures.  The  failure  of  the 
wealth  and  resources  of  the  nation  necessarily  involve  the  ruin  of  its  finances 
and  its  currency.  It  is  admitted  by  the  most  strenuous  advocates  on  the  other 
side  that  no  country  ought  to  be  dependent  on  another  for  its  means  of  defence ; 
that,  at  least,  our  musket  and  bayonet,  our  cannon  and  ball,  ought  to  be  of 
domestic  manufacture.  But  what  is  more  necessary  to  the  defence  of  a  country 
than  its  currenc;']pd  finance?  Circumstanced  as  our  country  is,  cau  these  stand 
,the  shock  of  war  1  Behold  the  effect  of  the  late  war  on  them  !  When  our 
manufactures  arc  grown  to  a  certain  perfection,  as  they  soon  will  under  the 
fostering  care  of  the  government,  we  will  no  longer  experience  these  evils.' 

' '  To  this  distressing  state  of  things  there  were  two  remedies,  and  only  two :  one 
in  our  power  immediately,  the  other  requiring  much  time  and  exertion,  but  both 
constituting,  in  his  opinion,  the  essential  policy  of  this  country — he  meant  the 
navy  and  domestic  manufactures.  By  the  former  we  could  open  the  way  to  our 
markets  ;  by  the  latter  we  bring  them  from  beyond  the  ocean  and  naturalize 
them.  Had  we  the  means  of  attaining  an  immediate  naval  ascendency,  he  ac- 
knowledged that  the  policy  recommended  by  this  bill  would  be  very  questiona- 
ble ;  but  as  this  is  not  the  fact,  as  it  is  a  period  remote  with  any  exertion,  and  will 
be  probably  more  so  from  that  relaxation  of  exertion  so  natural  in  peace,  when 
necessity  is  not  felt,  it  becomes  the  duty  of  the  House  to  resort  to  a  considerable 
extent,  at  least  as  far  as  is  proposed,  to  the  only  remaining  remedy. 

"Pardon  the  digression,  but  I  desire  here  to  state  that  through  all  these 
speeches  there  breathed  the  strongest  sentiments  of  devotion  to  the  Union.  In 
the  speech  from  which  I  have  already  quoted  he  said  that,  in  his  opinion,  the  lib- 
erty and  the  union  of  this  country  were  inseparably  united  ;  that,  as  the  destruc- 
tion of  the  latter  would  certainly  involve  the  former,  so  its  maintenance  will,  with 
equal  certainty,  preserve  it.  He  did  not  speak  lightly.  He  had  often  and  long 
revolved  it  in  his  mind,  and  he  had  critically  examined  into  the  causes  that  de- 
stroyed the  liberty  of  other  states.  There  are  none  that  apply  to  us,  or  apply 
with  a  force  to  alarm.  The  basis  of  our  republic  is  too  broad  and  its  structure 
too  strong  to  be  shaken  by  them.  Its  extension  and  organization  will  be  found  to 
afford  effectual  security  against  their  operation  ;  but  let  it  be  deeply  impressed  on 
the  heart  of  this  association  and  country  that,  while  they  guarded  against  the  old, 
they  exposed  us  to  a  new  and  terrible  danger— Disunion.    This  single  word  com- 
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pretended  almost  the  sum  of  our  political  dangers,  and  against  it  we  ought  to  he 
perpetually  guarded. 

"  The  very  last  speech  that  he  delivered  in  the  House  of  Representatives  was 
like  that  which,  at  the  end  of  his  life,  he  delivered  in  the  United  States  Senate. 
It  was  a  plea  for  the  Union. 

"  Sixteen  years  elapsed  hetween  the  delivery  of  this  speech  and  his  reappear- 
ance in  the  national  councils  as  a  Senator  of  the  United  States.  Those  years  were 
crowded  with  important  events  and  changes.  At  the  expiration  of  them  the 
United  States  had  grown  to  be  a  great  and  powerful  republic,  whose  people 
laughed  to  scorn  the  thought  of  danger  from  any  power  on  earth.  The  moderate 
protective  tariff,  and  other  measures  which  he  had  advocated  as  a  means  of  de- 
fence against  foreign  aggressions,  had  grown  to  colossal  systems,  drawing  wealth 
and  power  from  federal  taxation,  dominating  and  destroying  the  agricultural 
interests  of  the  counlry.  It  was  during  this  period  that  Mr.  John  Quincy  Adams 
was  elected  President  of  the  United  States.  The  manner  of  his  election  by  the 
House  of  Representatives  over  General  Jackson,  who  had  received  the  largest 
number  of  electoral  votes,  the  bold  centralizing  doctrines  enunciated  in  his  inau- 
gural, and  the  measures  which  he  urged  excited  opposition  among  Republicans 
throughout  the  country,  in  which  Mr.  Calhoun  united.  The  venerable  Thomas 
Jefferson,  then  eighty-three  years  of  age,  and  living  in  stric-  retirement,  whose 
mind,  however,  looked  from  the  brink  of  the  grave  keenly  /  4  ""the  future,  gave 
forth  the  following  prophetic  warnings :  / 

"  '  I  see  as  you  do,  and  with  the  deepest  affliction,  the  rapid  strides  with  which 
the  federal  branch  of  our  government  is  advancing  towards  the  usurpation  of  all 
the  rights  reserved  to  the  states,  and  the  consolidation  in  itself  of  all  powers,  for- 
eign and  domestic ;  and  that,  too,  by  constructions  which,  if  legitimate,  leave  no 
limits  to  their  power.  Take  together  the  decisions  of  the  federal  court,  the  doc- 
trines of  the  president,  and  the  misconstructions  of  the  constitutional  compact 
acted  on  by  the  legislature  of  the  federal  branch,  and  it  is  but  too  evident  that 
the  three  ruling  branches  of  that  department  are  in  combination  to  strip  their  col- 
leagues, the  state  authorities,  of  the  powers  reserved  by  them,  and  to  exercise 
themselves  all  functions,  foreign  and  domestic.  Under  the  power  to  regulate 
commerce,  they  assume  indefinitely  that  over  agriculture  and  manufactures,  and 
call  it  regulation  to  take  the  earnings  of  one  of  these  branches  of  industry,  and 
that,  too,  the  most  depressed,  and  put  them  into  the  pockets  of  the  other,  the  most 
flourishing  of  all.  .  .  .  And  what  is  our  resource  for  the  preservation  of  the  Consti- 
tution ?  Reason  and  argument  ?  You  might  as  well  reason  with  the  marble  col- 
umns encircling  us.'  ^ 

"  It  is  not  my  purpose  to  discuss  here  the  question  of  a  protective  tariff.  I  de- 
sire to  efface  myself  on  this  occasion.  My  only  aspiration  is  to  present  to  you  the 
moral  and  intellectual  image  of  him  whose  outer  form  and  lineaments  are  present- 
ed in  the  admirable  statue  we  this  day  unveil. 

"  In  one  of  his  speeches  he  stated  that  the  station  of  vice-president,  from  its 
leisure,  had  given  him  the  opportunity  to  study  the  genius  of  the  protective  sys- 
tem as  a  measure  of  permanent  domestic  policy  ;  that  he  saw  its  blasting  effects 
on  one  section,  its  corrupting  effects  on  another,  and  these  effects  increasing  un- 
til the  burden  became  intolerable  under  the  tariff  of  1838,  which  was  the  crown- 
ing act  of  the  administration  of  Mr.  Adams.    He  saw  that  under  its  operation 
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'  desolation  was  spreading  over  the  entire  staple  region  ;  its  commercial  cities 
were  deserted  ;  Charleston  parted  with  her  last  ship,  and  grass  grew  in  her  once 
busy  streets.' 

"  He  believed  that  the  Constitution  was  violated  in  using  a  power  granted  to 
raise  revenue  as  the  instrument  of  rearing  up  the  industry  of  one  section  of  the 
country  on  the  ruins  of  another  ;  that  it  was,  in  a  word,  '  a  revolution  of  the  Con- 
stitution by  perversion,  the  most  dangerous  of  all,  because  the  most  insidious  and 
difficult  to  counteract.' " 

"  When  convinced  that  there  was  no  hope  for  relief  from  Congress  through 
the  administration  of  General  Jackson,  he  advised  a  remedy  which  he  believed  to  be 
within  the  limits  of  the  Constitution,  conducive  to  the  preservation  of  the  Union, 
and  yet  fully  adequate  to  protect  the  states  and  the  people  from  the  abuse  and 
encroachment  of  federal  power.  That  remedy  was  state  intervention  or  nullifi- 
cation. The  state  of  South  Carolina,  in  a  convention  duly  and  legally  convoked 
in  November,  1832,  passed  an  ordinance  declaring  the  tariff  of  1832  and  1828  to 
be  unconstitutional,  null,  and  void  within  her  limits,  and  of  no  binding  effect  upon 
her  officers  and  citizens.  This  was  followed  by  a  proclamation  from  President 
Jackson  declaring  the  ordinance  unconstitutional,  intended  to  dissolve  the  Union, 
and  forbidding  any  obedience  to  it  upon  the  pains  and  penalties  of  treason.  In 
defence  of  this  action  of  his  state,  and  in  opposition  to  the  doctrines  of  the  proc- 
lamation and  the  legislation  in  support  of  it,  Mr.  Calhoun  put  forth  those  pro- 
found expositions  of  political  principles  which,  as  Mr.  Webster  afterwards  said, 
'  will  descend  to  posterity  under  the  sanction  of  a  great  name.' 

"  He  said  :  'I  am  not  ignorant  that  those  opposed  to  the  doctrine  [nullifica- 
tion] have  always,  now  and  formerly,  regarded  it  as  anarchical  and  revolutionary. 
Could  I  believe  such,  in  fact,  to  be  its  tendency,  to  me  it  would  be  no  recommen- 
dation. I  yield  to  none,  I  trust,  in  a  deep  and  sincere  attachment  to  our  political 
institutions  and  the  union  of  the  states.  I  never  expressed  an  opposite  senti- 
ment, but,  on  the  contrary,  I  have  ever  considered  them  the  great  instruments  of 
preserving  our  liberty  and  promoting  the  happiness  of  ourselves  and  our  poster- 
ity. And,  next  to  this,  I  have  ever  held  them  most  dear.  Nearly  half  of  my 
life  has  been  passed  in  the  service  of  the  Union,  and  whatever  public  reputation  I 
have  acquired  is  indissolubly  identified  with  it.  To  be  too  national  has,  indeed, 
been  considered  by  many,  even  of  my  friends,  my  greatest  political  fault.  With 
these  strong  feelings  of  attachment  I  have  examined  with  the  utmost  care  the  bear- 
ing of  the  doctrine  in  question ;  and  so  far  from  being  anarchical  or  revolutionary, 
I  solemnly  believe  it  to  be  the  only  solid  foundation  of  our  system  and  of  the 
Union  itself  ;  and  that  the  opposite  doctrine,  which  denies  to  the  states  the  right 
of  protecting  their  reserved  powers,  and  which  would  vest  in  the  government  (it 
matters  not  through  what  department)  the  right  of  determining  exclusively  and 
finally  the  powers  delegated  to  it,  incompatible  with  the  sovereignty  of  the  states, 
if  the  Constitution  itself  be  considered  as  the  basis  of  the  Federal  Union.' 

"To  the  objection  that  the  right  of  a  state  to  interpose  and  arrest  an  Act  of 
Congress  because  of  its  alleged  unconstitutionality  is  inconsistent  with  the  neces- 
sary authority  of  the  government,  and  must  lead  to  feebleness,  anarchy,  and  final 
disunion,  he  says  that  this  power  of  nullification  would,  if  unchecked,  like  all 
unchecked  power,  tend  to  abuse  and  disaster.  '  But  it  is  not  unchecked,'  said  he. 
'  As  high  as  this  right  of  interposition  on  the  part  of  a  state  may  be  regarded  in 
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relation  to  the  general  government,  the  constitutional  compact  provides  a  remedy 
against  this  abuse.  There  is  a  higher  power  placed  above  all — by  the  consent  of 
all :  the  creating  and  preserving  power  of  the  system,  to  be  enacted  by  three 
fourths  of  the  states,  and  which,  under  the  character  of  the  amending  power,  can 
modify  our  whole  system  at  pleasure,  and  to  the  acts  of  which  none  can  object. 
Admit,  then,  the  power  in  question  to  belong  to  the  states — and  admit  its  liability 
to  abuse — and  what  are  the  utmost  consequences  but  to  create  a  presumption 
against  the  constitutionality  of  the  power  exercised  by  the  general  government, 
which,  if  it  be  well-founded,  must  compel  them  to  abandon  it  ?  ...  If,  on  an 
appeal  for  this  purpose,  the  decision  be  favorable  to  the  general  government, 
a  disputed  power  will  be  converted  into  an  expressly  granted  power  ;  but,  on  the 
other  hand,  if  it  be  adverse,  the  refusal  to  grant  will  be  tantamount  to  an  inhibi- 
tion of  its  exercise  ;  and  thus,  in  either  case,  the  controversy  will  be  determined. 
The  utmost  extent,  then,  of  the  power  is  that  a  state,  acting  in  its  sovereign  ca- 
pacity as  one  of  the  parties  to  the  constitutional  compact,  may  compel  the  gov- 
ernment, created  by  that  compact,  to  submit  a  question  touching  its  infraction 
to  the  parties  who  created  it.  This  amending  power  by  a  convention  of  the  states 
is,  when  properly  understood,  the  vis  medicatrix  of  the  system — its  great  repairing, 
healing,  and  conservative  power — intended  to  remedy  its  disorders,  in  whatever 
cause  or  causes  originating  ;  whether  in  the  original  defects  or  errors  of  the  Con- 
stitution itself,  or  the  operation  and  change  of  circumstances.  .  .  .  Or,  in  case 
of  a  disputed  power,  whether  it  be  between  the  Federal  Government  and  one 
of  its  co-ordinates,  or  between  the  former  and  an  interposing  state,  by  declar- 
ing, authoritatively,  what  is  the  Constitution.  ...  It  is  thus  that  our  Constitu- 
tion, by  authorizing  amendments,  and  by  prescribing  the  authority  and  mode  of 
making  them,  has,  by  a  simple  contrivance,  with  its  characteristic  wisdom,  pro- 
vided a  power  which,  in  the  last  resort,  supersedes  effectually  the  necessity,  and 
even  the  pretext,  for  force.' 

' '  '  That  such  a  remedy  is  provided  is  proof  of  the  profound  wisdom  of  the  great 
men  who  formed  our  Constitution,  and  entitles  them  to  the  lasting  gratitude  of 
the  country,  but  it  will  be  in  vain  that  their  wisdom  devised  a  remedy  so  admir- 
able, a  substitute  so  infinitely  superior  to  the  old  and  irrational  mode  of  terminat- 
ing such  controversies  as  are  of  too  high  a  nature  to  be  adjusted  by  the  force  of 
reason,  or  through  the  ordinary  tribunals,  if  their  descendants  be  so  blind  as  not 
to  perceive  its  efficacy,  or  so  intently  bent  upon  schemes  of  ambition  and  avarice 
as  to  prefer  to  this  constitutional,  peaceful,  and  safe  remedy  the  wanton,  hazard- 
ous, and  immoral  arbitrament  of  force. 

"  '  There  is,  indeed,  one  view,  and  one  only,  of  the  contest  in  which  force  could 
be  employed ;  but  that  view,  as  between  the  parties,  would  supersede  the  Con- 
stitution itself — that  nullification  is  secession  —  and  would,  consequently,  place 
the  state,  as  to  the  others,  in  the  relation  of  a  foreign  state.  .  .  .  Standing 
thus  towards  one  another,  force  might,  indeed,  be  employed  against  a  state,  but 
it  must  be  a  belligerent  force,  preceded  by  a  declaration  of  war  and  carried  on 
with  all  its  formalties.  Such  would  he  the  certain  effect  of  secession;  and  if  nullifi- 
cation be  secession,  such,  too,  must  be  its  effect,  which  presents  the  highly  im- 
portant question,  Are  they,  in  fact,  the  same?  on  the  decision  of  which  depends 
the  question  whether  nullification  be  a  peaceable  and  Constitutional  remedy  that 
may  be  exercised  without  terminating  the  federal  relations  of  the  state  or  not. 
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"  '  I  am  aware  that  there  is  a  considerable  and  respectable  portion  of  our  state, 
with  a  very  large  portion  of  the  Union,  constituting,  in  fact,  a  great  majority,  who 
are  of  the  opinion  that  they  are  the  same  thing,  differing  only  in  name,  and  who, 
under  that  impression,  denounce  it  as  the  most  dangerous  of  all  doctrines ;  and 
yet,  so  far  from  being  the  same,  they  are,  unless,  indeed,  I  am  greatly  deceived,  not 
only  perfectly  distinguishable,  but  totally  dissimilar  in  their  nature,  their  object, 
and  effect ;  and  that,  so  far  from  deserving  the  denunciation,  so  properly  belong- 
ing to  the  act  with  which  it  is  confounded,  it  is,  in  truth,  the  highest  and  most 
precious  of  all  rights  of  the  states,  and  essential  to  preserve  that  very  Union  for 
the  supposed  effect  of  destroying  which  it  is  so  bitterly  anathematized.  They  are 
wholly  dissimilar  in  their  nature.  Secession  is  the  withdrawal  from  the  Union, 
...  a  throwing  off  of  the  authority  of  the  Union  itself,  a  separation  from 
partners,  and,  as  far  as  it  depends  on  the  member  withdrawing,  a  dissolution  of 
the  partnership.  It  presupposes  an  association  or  union  of  several  states  or  in- 
dividuals for  a  common  object.  .  .  .  Nullification,  on  the  contrary,  presupposes 
the  relation  of  principal  and  agent ;  the  one  granting  a  power  to  be  executed,  the 
other  appointed  by  him  with  authority  to  execute  it,  and  is  simply  a  declara- 
tion on  the  part  of  the  principal,  made  in  due  form,  that  an  act  of  the  agent 
transcending  his  power  is  null  and  void.  .  .  .  The  difference  in  their  object 
is  no  less  striking  than  in  their  nature.  The  object  of  secession  is  to  free  the 
withdrawing  member  from  the  obligation  of  the  association  or  union,  etc.  Its 
direct  and  immediate  object,  as  it  concerns  the  withdrawing  member,  is  the  disso- 
lution of  the  association  or  union,  as  far  as  it  is  concerned.  On  the  contrary,  the 
object  of  nullification  is  to  confine  the  agent  within  the  limits  of  his  powers,  by 
arresting  his  acts  transcending  them,  not  with  a  view  of  destroying  the  delegated 
or  trust  power,  but  to  preserve  it  by  compelling  the  agent  to  fulfil  the  object  for 
which  agency  or  trust  was  created,  and  is  applicable  only  to  cases  where  the  trust 
or  delegated  powers  are  transcended  on  the  part  of  the  agent.' 

"  '  It  remains  now  to  show  that  their  effect  is  as  dissimilar  as  their  nature 
or  object.' 

"  '  Nullification  leaves  the  members  of  the  association  or  union  in  the  condition 
to  find  them— subject  to  all  its  burdens,  and  entitled  to  all  its  advantages,  compre- 
hending the  member  nullifying  as  well  as  the  others — its  object  being  not  to 
destroy,  but  to  preserve,  as  has  been  stated.  .  .  .  Secession,  on  the  contrary, 
destroys,  as  far  as  the  withdrawing  member  is  concerned,  the  association  or 
union.  .  .  .  Such  are  clearly  the  differences  between  them ;  differences  so  marked 
that,  instead  of  being  identical,  as  supposed,  they  form  a  contrast  to  all  the  as- 
pects in  which  they  can  be  regarded. ' " 


OHAPTEE  II. 

Nature  op  the  Constitution  Further  Considered. — Judicial 
Views  of  It  from  the  Origin  of  the  Government  to  the 
Present  Time. — President  Jackson's  Claim  to  Interpret 
the  Constitution  as  He  Understood  It. — Function  of  the 
Supreme  Court. 

I  shall  now  advert  to  a  striking  contrast  that  marks  the  whole 
period  of  our  constitutional  history  from  the  year  1789  down  to 
the  civil  war.  While  the  diversities  of  opinion  respecting  the  nat- 
ure of  the  Constitution,  described  in  the  foregoing  pages,  were 
prevailing  in  the  minds  of  men  in  different  parts  of  the  country, 
the  legislative,  executive,  and  judicial  interpretation  of  its  powers 
proceeded  upon  a  theory  that  is  the  direct  opposite  of  both  the 
nullification  and  the  secession  doctrine.  The  government  estab- 
lished by  the  Constitution  has  always  been  administered  as  one 
of  sovereign  powers,  granted  to  it  by  cessions  irrevocable  in  their 
nature  and  supreme  in  their  appropriate  sphere.  Whatever  may 
have  been  the  views  held  by  individuals  who  have  been  promi- 
nent in  public  life  and  have  fillfid  federal  offices,  there  has  been 
no  instance  in  which  the  legislative  or  the  executive  departments 
have  been  so  administered  as  to  give  countenance  to  the  idea  that 
the  Constitution  is  a  league  between  sovereign  states,  or  that  its 
powers  are  subject  to  control  by  the  resistance  of  one  or  more  of 
the  states  interposed  to  absolve  individuals  from  submission  to  its 
authority.  The  whole  tenor  of  the  legislation  adopted  to  carry 
into  effect  the  powers  of  the  Constitution  from  time  to  time 
shows  that  these  powers  have  been  brought  to  bear  upon  individ- 
uals as  subjects  of  a  government  that  can  rightfully  control  them 
in  certain  relations,  and  that  this  mode  of  administration  has  been 
based  upon  the  fundamental  postulate  that  within  its  own  sphere 
the  Federal  Government  is  supreme.  The  means  resorted  to,  in 
the  first  legislation,  for  making  the  supremacy  of  the  constitution 
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effectual,  and  comprehended  in  the  organization  and  establish- 
ment of  the  judicial  department,  evinces  the  understanding  and 
purposes  of  the  generation  of  men  who  first  put  the  Constitution 
in  operation.  The  25th  section  of  the  Judiciary  Act  of  1789,  by 
which  the  interpretation  of  the  federal  powers  was  brought  from 
the  final  cognizance  of  the  state  courts  into  the  Supreme  Court 
of  the  United  States,  was  a  most  skilful  machinery  by  which  the 
supremacy  of  the  Constitution  could  be  made  practically  secure. 

Hamilton,  in  No.  15  of  The  Federalist,  pointed  out,  with  pro- 
phetic accuracy,  the  radical  difference  between  the  system  of  the 
Confederation  and  the  plan  of  government  proposed  by  the  Con- 
stitutional Convention  of  1787 : 

"  The  great  and  radical  vice  in  the  construction  of  the  existing 
Confederation  is  in  the  principle  of  legislation  for  states  or 
governments,  in  their  corporate  or  collective  capacities,  and 
as  contradistinguished  from  the  individuals  of  which  they  con- 
sist. Though  this  principle  does  not  run  through  all  the  powers 
delegated  to  the  Union,  yet  it  pervades  and  governs  those  on 
which  the  efficacy  of  the  rest  depends.  Except  as  to  the  rule 
of  apportionment,  the  United  States  has  an  indefinite  discretion 
to  make  requisitions  for  men  and  money ;  but  they  have  no  au- 
thority to  raise  either  by  regulations  extending  to  the  individual 
citizens  of  America.  The  consequence  of  this  is  that  though  in 
theory  their  resolutions  concerning  those  objects  are  laws,  con- 
stitutionally binding  on  the  members  of  the  Union,  yet  in  prac- 
tice they  are  mere  recommendations  which  the  states  observe  or 
disregard  at  their  option. 

"  It  is  a  singular  instance  of  the  capriciousness  of  the  human 
mind  that,  after  all  the  admonitions  we  have  had  from  experience 
on  this  head,  there  should  still  be  found  men  who  object  to  the 
new  Constitution  for  deviating  from  a  principle  which  has  been 
found  the  bane  of  the  old,  and  which  is  in  itself  evidently  in- 
compatible with  the  idea  of  government — a  principle,  in  short, 
which,  if  it  is  to  be  executed  at  all,  must  substitute  the  violent 
and  sanguinaryagency  of  the  sword  to  the  mild  influence  of  the 
magistracy. 

"There  is  nothing  absurb  or  impracticable  in  the  idea  of  a 
league  or  alliance  between  independent  nations  for  certain  defined 
purposes  precisely  stated  in  a  treaty  regulating  all  the  details  of 
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time,  place,  circumstance,  and  quantity,  leaving  nothing  to  fut- 
ure discretion,  and  depending  for  its  execution  on  the  good  faith 
of  the  parties.  Compacts  of  this  kind  exist  among  all  civilized 
nations,  subject  to  the  usual  vicissitudes  of  peace  and  war,  of  ob- 
servance and  non-observance,  as  the  interests  or  passions  of  the 
contracting  powers  dictate.  In  the  early  part  of  the  present  cen- 
tury there  was  an  epidemical  rage  in  Europe  for  this  species  of 
compacts,  from  which  the  politicians  of  the  times  fondly  hoped 
for  benefits  which  were  never  realized.  With  a  view  to  establish- 
ing the  equilibrium  of  power  and  the  peace  of  that  part  of  the 
world,  all  the  resources  of  negotiation  were  exhausted,  and  triple 
and  quadruple  alliances  were  formed ;  but  they  were  scarcely 
formed  before  they  were  broken,  giving  an  instructive  but  af- 
flictive lesson  to  mankind,  how  little  dependence  is  to  be  placed 
on  treaties  which  have  no  other  sanction  than  the  obligations  of 
good  faith,  and  which  opposes  general  considerations  of  peace  and 
justice  to  the  impulse  of  any  immediate  interest  or  passion. 

"  If  the  particular  states  in  this  country  are  disposed  to  stand 
in  a  similar  relation  to  each  other,  and  to  drop  the  project  of  a 
general  discretionary  superintendence,  the  scheme  would  indeed 
be  pernicious,  and  would  entail  upon  us  all  the  mischiefs  which 
have  been  enumerated  under  the  first  head;  but  it  would  have 
the  merit  of  being,  at  least,  consistent  and  practicable.  Aban- 
doning all  views  towards  a  confederate  government,  this  would 
bring  us  to  a  simple  alliance,  offensive  and  defensive ;  and  would 
place  us  in  a  situation  to  be  alternate  friends  and  enemies  of  each 
other,  as  our  mutual  jealousies  and  rivalships,  nourished  by  the 
intrigues  of  foreign  nations,  should  prescribe  to  us. 

"  But  if  we  are  unwilling  to  be  placed  in  this  perilous  situa- 
tion ;  if  we  still  adhere  to  the  design  of  a  national  government, 
or,  which  is  the  same  thing,  of  a  superintending  power,  under 
the  direction  of  a  common  council,  we  must  resolve  to  incorpo- 
rate into  our  plan  those  ingredients  which  may  be  considered  as 
forming  the  characteristic  difference  between  a  league  and  a  gov- 
ernment ;  we  must  extend  the  authority  of  the  Union  to  the  per- 
sons of  the  citizens — the  only  proper  objects  of  government. 

"  Government  implies  the  power  of  making  laws.  It  is  essen- 
tial to  the  idea  of  a  law  that  it  be  attended  with  a  sanction,  or, 
in  other  words,  a  penalty  or  punishment  for  disobedience.     If 
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there  be  no  penalty  annexed  to  disobedience,  the  resolutions  or 
commands  which  pretend  to  be  laws  will,  in  fact,  amount  to  noth- 
ing more  than  advice  or  recommendation.  This  penalty,  what- 
ever it  may  be,  can  only  be  inflicted  in  two  wrays :  by  the  agency 
of  the  courts  and  ministers  of  justice,  or  by  military  force ;  by 
the  coercion  of  the  magistracy,  or  by  the  coercion  of  arms.  The 
first  kind  can  evidently  apply  only  to  men ;  the  last  kind  must 
of  necessity  be  employed  against  bodies  politic,  or  communities 
or  states.  It  is  evident  that  there  is  [now]  no  process  of  a  court 
by  which  the  observance  of  the  laws  can,  in  the  last  resort,  be 
enforced.  Sentences  may  be  denounced  against  them  for  viola- 
tions of  their  duty ;  but  these  sentences  can  only  be  carried  into 
execution  by  the  sword.  In  an  association  where  the  general 
authority  is  confined  to  the  collective  bodies  of  the  communities 
that  compose  it,  every  branch  of  the  laws  must  involve  a  state  of 
war;  and  military  execution  must  become  the  only  instrument 
of  civil  obedience.  Such  a  state  of  things  can  certainly  not  de- 
serve the  name  of  government,  nor  would  any  prudent  man  choose 
to  commit  his  happiness  to  it. 

"  There  was  a  time  when  we  were  told  that  breaches,  by  the 
states,  of  the  regulations  of  the  federal  authority  were  not  to  be 
expected ;  that  a  sense  of  common  interest  would  preside  over 
the  conduct  of  the  respective  members,  and  would  beget  a  full 
compliance  with  all  the  constitutional  requisitions  of  the  Union. 
This  language,  at  the  present  day,  would  appear  as  wild  as  a 
great  part  of  what  we  now  hear  from  the  same  quarter  will  be 
thought,  wThen  we  shall  have  received  further  lessons  from  that 
best  oracle  of  wisdom,  experience.  It  at  all  times  betrayed  an 
i<morance  of  the  true  springs  by  which  human  conduct  is  actu- 
ated, and  belied  the  original  inducements  to  the  establishment 
of  civil  power.  Why  has  government  been  instituted  at  all? 
Because  the  passions  of  men  will  not  conform  to  the  dictates  of 
reason  and  justice  without  constraint.  Has  it  been  found  that 
bodies  of  men  act  with  more  rectitude  or  greater  disinterested- 
ness than  individuals  ?  The  contrary  of  this  has  been  inferred  by 
all  accurate  observers  of  the  conduct  of  mankind  ;  and  the  infer- 
ence is  founded  upon  obvious  reasons.  Kegard  to  reputation  has 
a  less  active  influence,  when  the  infamy  of  a  bad  action  is  to  be 
divided  among  a  number,  than  when  it  is  to  fall  singly  upon  one. 
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A  spirit  of  faction,  which  is  apt  to  mingle  its  poison  in  the  de- 
liberations of  all  bodies  of  men,  will  often  hurry  the  persons  of 
whom  they  are  composed  into  improprieties  and  excesses  for 
which  they  would  blush  in  a  private  capacity. 

"  In  addition  to  all  this,  there  is,  in  the  nature  of  sovereign 
power,  an  impatience  of  control  that  disposes  those  who  are  in- 
vested with  the  exercise  of  it  to  look  with  an  evil  eye  upou  all 
external  attempts  to  restrain  or  direct  its  operations.  From  this 
spirit  it  happens  that  in  every  political  association  which  is  formed 
upon  the  principle  of  uniting  in  a  common  interest  a  number  of 
lesser  sovereignties,  there  will  be  found  a  kind  of  eccentric  ten- 
dency in  the  subordinate  or  inferior  orbs,  by  the  operation  of 
which  there  will  be  a  perpetual  effort  in  each  to  fly  off  from  the 
common  centre.  This  tendency  is  not  difficult  to  be  accounted 
for.  It  has  its  origin  in  the  love  of  power.  Power  controlled 
or  abridged  is  almost  always  the  rival  and  enemy  of  that  power 
by  which  it  is  controlled  or  abridged.  This  simple  proposition 
will  teach  us  how  little  reason  there  is  to  expect  that  the  per- 
sons intrusted  with  the  administration  of  the  affairs  of  the  par- 
ticular members  of  a  confederacy  will  at  all  times  be  ready,  with 
perfect  good -humor  and  an  unbiassed  regard  to  the  public 
weal,  to  execute  the  resolutions  or  decrees  of  the  general  au- 
thority. The  reverse  of  this  results  from  the  constitution  of 
human  nature. 

"  If,  therefore,  the  measures  of  the  Confederacy  cannot  be 
executed  without  the  intervention  of  the  particular  administra- 
tions, there  will  be  little  prospect  of  their  being  executed  at  all. 
The  rulers  of  the  respective  members,  whether  they  have  a  con- 
stitutional right  to  do  it  or  not,  will  undertake  to  judge  of  the 
propriety  of  the  measures  themselves.  They  will  consider  the 
conformity  of  the  thing  proposed  or  required  to  their  immediate 
interests  or  aims ;  the  momentary  conveniences  or  inconveniences 
that  would  attend  its  adoption.  All  this  will  be  done ;  and  in  a 
spirit  of  interested  and  suspicious  scrutiny,  without  that  knowl- 
edge of  national  circumstances  and  reasons  of  state  which  is  es- 
sential to  a  right  judgment,  and  with  that  strong  predilection 
in  favor  of  local  objects  which  can  hardly  fail  to  mislead  the 
decision.  The  same  process  must  be  repeated  in  every  member 
of  which  the  body  is  constituted ;  and  the  execution  of  the  plans, 
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framed  by  the  councils  of  the  whole,  will  always  fluctuate  on  the 
discretion  of  the  ill-informed  and  prejudiced  opinion  of  every  part. 
Those  who  have  been  conversant  in  the  proceedings  of  popular  as- 
semblies, who  have  seen  how  difficult  it  often  is,  where  there  is  no 
exterior  pressure  of  circumstances,  to  bring  them  to  harmonious 
resolutions  on  important  points,  will  readily  conceive  how  impossi- 
ble it  must  be  to  induce  a  number  of  such  assemblies,  deliberating 
at  a  distance  from  each  other,  at  different  times  and  under  differ- 
ent impressions,  long  to  co-operate  in  the  same  views  and  pursuits. 

"In  our  case,  the  concurrence  of  thirteen  distinct  sovereign 
wills  is  requisite,  under  the  Confederation,  to  the  complete  ex- 
ecution of  every  important  measure  that  proceeds  from  the 
Union.  It  has  happened  as  was  to  have  been  foreseen.  The 
measures  of  the  Union  have  not  been  executed;  the  delinquen- 
cies of  the  states  have,  step  by  step,  matured  themselves  to  an 
extreme  which  has  at  length  arrested  all  the  wheels  of  the 
national  government,  and  brought  them  to  an  awful  stand.  Con- 
gress at  this  time  scarcely  possess  the  means  of  keeping  up  the 
forms  of  administration  till  the  states  can  have  time  to  agree 
upon  a  more  substantial  substitute  for  the  present  shadow  of  a 
federal  government.  Things  did  not  come  to  this  desperate  ex- 
tremity at  once.  The  causes  which  have  been  specified  produced 
at  first  only  unequal  and  disproportionate  degrees  of  compliance 
with  the  requisitions  of  the  Union.  The  greater  deficiencies  of 
some  states  furnished  the  pretext  of  example  and  the  temptation 
of  interest  to  the  complying,  or  to  the  least  delinquent,  states. 
"Why  should  we  do  more  in  proportion  than  those  who  are  em- 
barked with  us  in  the  same  political  voyage  ?  Why  should  we 
consent  to  bear  more  than  our  proper  share  of  the  common  bur- 
den %  These  were  suggestions  which  human  selfishness  could  not 
withstand,  and  which  even  speculative  men,  who  looked  forward 
to  remote  consequences,  could  not,  without  hesitation,  combat. 
Each  state,  yielding  to  the  persuasive  voice  of  immediate  interest 
or  convenience,  has  successively  withdrawn  its  support,  till  the 
frail  and  tottering  edifice  seems  ready  to  fall  upon  our  heads 
and  to  crush  us  beneath  its  ruins." 

When,  in  No.  80  of  the  same  work,  Hamilton  came  to  treat 
of  the  proper  extent  of  the  federal  judiciary,  he  thus  defined  its 
appropriate  objects : 
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"  It  seems  scarcely  to  admit  of  controversy  that  the  judiciary 
authority  of  the  Union  ought  to  extend  to  these  several  descrip- 
tions of  cases :  1st,  to  all  those  which  arise  out  of  the  laws  of  the 
United  States,  passed  in  pursuance  of  their  just  and  constitutional 
powers  of  legislation ;  2d,  to  all  those  which  concern  the  execu- 
tion of  the  provisions  expressly  contained  in  the  Articles  of 
Union ;  3d,  to  all  those  in  which  the  United  States  are  a  party ; 
4th,  to  all  those  which  involve  the  peace  of  the  Confedebacy 
whether  they  relate  to  the  intercourse  between  the  United  States 
and  foreign  nations,  or  to  that  between  the  states  themselves ; 
5th,  to  all  those  which  originate  on  the  high  seas,  and  are  of  ad- 
miralty or  maritime  jurisdiction ;  and,  lastly,  to  all  those  in  which 
the  state  tribunals  cannot  be  supposed  to  be  impartial  and  un- 
biased. 

"  The  first  point  depends  upon  this  obvious  consideration,  that 
there  ought  always  to  be  a  constitutional  method  of  giving  effi- 
cacy to  constitutional  provisions.  "What,  for  instance,  would 
avail  restrictions  on  the  authority  of  the  state  legislatures  with- 
out some  constitutional  mode  of  enforcing  the  observance  of 
them  'i  The  states,  by  the  plan  of  the  convention,  are  prohibited 
from  doing  a  variety  of  things,  some  of  which  are  incompatible 
with  the  interests  of  the  Union,  and  others  with  the  principles  of 
good  government.  The  imposition  of  duties  on  imported  arti- 
cles and  the  emission  of  paper  money  are  specimens  of  each  kind. 
No  man  of  sense  will  believe  that  such  prohibitions  would  be 
scrupulously  regarded  without  some  effectual  power  in  the  gov- 
ernment to  restrain  or  correct  the  infractions  of  them.  This 
power  must  either  be  a  direct  negative  on  the  state  laws,  or  an 
authority  in  the  federal  courts  to  overrule  such  as  might  be  in 
manifest  contravention  of  the  Articles  of  Union.  There  is  no  third 
course  that  I  can  imagine.  The  latter  appears  to  have  been 
thought  by  the  convention  preferable  to  the  former,  and,  I  pre- 
sume, will  be  most  agreeable  to  the  states. 

"  As  to  the  second  point,  it  is  impossible,  by  any  argument  or 
comment,  to  make  it  clearer  than  it  is  in  itself.  If  there  are  such 
things  as  political  axioms,  the  propriety  of  the  judicial  power  of  a 
government  being  coextensive  with  its  legislative  may  be  ranked 
among  the  number.  The  mere  necessity  of  uniformity  in  the  in- 
terpretation of  the  national  laws  decides  the  question.      Thirteen 
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independent  courts  of  final  jurisdiction  over  the  same  causes,  aris- 
ing upon  the  same  laws,  is  a  hydra  in  government  from  which 
nothing  but  contradiction  and  confusion  can  proceed. 

"  Still  less  need  be  said  in  regard  to  the  third  point.  Contro- 
versies between  the  nation  and  its  members  or  citizens  can  only 
be  properly  referred  to  the  national  tribunals.  Any  other  plan 
would  be  contrary  to  reason,  to  precedent,  and  to  decorum. 

"  The  fourth  point  rests  on  this  plain  proposition :  that  the 
peace  of  the  whole  ought  not  to  be  left  at  the  disposal  of  a  part. 
The  Union  will  undoubtedly  be  answerable  to  foreign  powers  for 
the  conduct  of  its  members.  And  the  responsibility  for  an  in- 
jury ought  ever  to  be  accompanied  with  the  faculty  of  prevent- 
ing it.  As  the  denial  or  perversion  of  justice  by  the  sentences  of 
courts,  as  well  as  in  any  other  manner,  is  with  reason  classed 
among  the  just  causes  of  war,  it  will  follow  that  the  federal  ju- 
diciary ought  to  have  cognizance  of  all  causes  in  which  the  citi- 
zens of  other  countries  are  concerned.  This  is  not  less  essential 
to  the  preservation  of  the  public  faith  than  to  the  security  of  the 
public  tranquillity.  A  distinction  may  perhaps  be  imagined  be- 
tween cases  arising  upon  treaties  and  the  laws  of  nations,  and 
those  which  may  stand  merely  on  the  footing  of  the  municipal 
law.  The  former  kind  may  be  supposed  proper  for  the  federal  juris- 
diction, the  latter  for  that  of  the  states.  But  it  is  at  least  prob- 
lematical whether  an  unjust  sentence  against  a  foreigner,  where 
the  subject  of  controversy  was  wholly  relative  to  the  lex  loot, 
would  not,  if  unredressed,  be  an  aggression  upon  his  sovereign  as 
well  as  one  which  violated  the  stipulations  of  a  treaty  or  the  gen- 
eral law  of  nations.  And  a  still  greater  objection  to  the  distinc- 
tion would  result  from  the  immense  difficulty,  if  not  impossibility, 
of  a  practical  discrimination  between  the  cases  of  one  complexion 
and  those  of  the  other.  So  great  a  proportion  of  the  cases  in 
which  foreigners  are  parties  involve  national  questions  that  it  is 
by  far  most  safe  and  most  expedient  to  refer  all  those  iu  which 
they  are  concerned  to  the  national  tribunals. 

"  The  power  of  determining  causes  between  two  states,  be- 
tween one  state  and  the  citizens  of  another,  and  between  the  citi- 
zens of  different  states,  is  perhaps  not  less  essential  to  the  peace 
of  the  Union  than  that  which  has  been  just  examined.  History 
gives  us  a  horrid  picture  of  the  dissensions  and  private  wars 
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which  distracted  and  desolated  Germany  prior  to  the  institution 
of  the  Imperial  Chamber  by  Maximilian,  towards  the  close  of  the 
fifteenth  century,  and  informs  us,  at  the  same  time,  of  the  vast  in- 
fluence of  that  institution  in  appeasing  the  disorders  and  estab- 
lishing the  tranquillity  of  the  empire.  This  was  a  court  invested 
with  authority  to  decide  finally  all  differences  among  the  mem- 
bers of  the  Germanic  body. 

"  A  method  of  terminating  territorial  disputes  between  the 
states,  under  the  authority  of  the  federal  head,  was  not  unat- 
tended to,  even  in  the  imperfect  system  by  which  they  have  been 
held  together.  But  there  are  many  other  sources  besides  inter- 
fering claims  of  boundary  from  which  bickerings  and  animosities 
may  spring  up  among  the  members  of  the  Union.  To  some  of 
these  we  have  been  witnesses  in  the  course  of  our  past  experience. 
It  will  readily  be  conjectured  that  I  allude  to  the  fraudulent  laws 
which  have  been  passed  in  too  many  of  the  states.  And  though 
the  proposed  Constitution  establishes  particular  guards  against 
the  repetition  of  those  instances  which  have  heretofore  made 
their  appearance,  yet  it  is  warrantable  to  apprehend  that  the 
spirit  which  produced  them  will  assume  new  shapes  that  could 
not  be  foreseen  nor  specifically  provided  against.  Whatever  prac- 
tices may  have  a  tendency  to  disturb  the  harmony  between  the 
states  are  proper  objects  of  federal  superintendence  and  control. 

"  It  may  be  esteemed  the  basis  of  the  Union  that  '  the  citizens 
of  each  state  shall  be  entitled  to  all  the  privileges  and  immunities 
of  citizens  of  the  several  states.'  And  if  it  be  a  just  principle 
that  every  government  ought  to  possess  the  means  of  executing  its 
own  provisions  by  its  own  authority,  it  will  follow  that  in  order 
to  the  inviolable  maintenance  of  that  equality  of  privileges  and 
immunities  to  which  the  citizens  of  the  Union  will  be  entitled, 
the  national  judiciary  ought  to  preside  in  all  cases  in  which  one 
state  or  its  citizens  are  opposed  to  another  state  or  its  citizens. 
To  secure  the  full  effect  of  so  fundamental  a  provision  against  all 
evasion  and  subterfuge,  it  is  necessary  that  its  construction  should 
be  committed  to  that  tribunal  which,  having  no  local  attach- 
ments, will  be  likely  to  be  impartial  between  the  different  states 
and  their  citizens,  and  which,  owing  its  official  existence  to  the 
Union,  will  never  be  likely  to  feel  any  bias  inauspicious  to  the 
principles  on  which  it  is  founded. 
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"The  fifth  point  will  demand  little  animadversion.  The  most 
bigoted  idolizers  of  state  authority  have  not  thus  far  shown  a 
disposition  to  deny  the  national  judiciary  the  cognizances  of  mari- 
time causes.  These  so  generally  depend  on  the  laws  of  nations, 
and  so  commonly  affect  the  rights  of  foreigners,  that  they  fall 
within  the  considerations  which  are  relative  to  the  public  peace. 
The  most  important  part  of  them  are,  by  the  present  Confedera- 
tion, submitted  to  federal  jurisdiction. 

"  The  reasonableness  of  the  agency  of  the  national  courts  in 
cases  in  which  the  state  tribunals  cannot  be  supposed  to  be 
impartial  speaks  for  itself.  No  man  ought  certainly  to  be  a 
judge  in  his  own  cause,  or  in  any  cause  in  respect  to  which  he 
has  the  least  interest  or  bias.  The  principle  has  no  inconsiderable 
weight  in  designating  the  federal  courts  as  the  proper  tribunals 
for  the  determination  of  controversies  between  different  states 
and  their  citizens.  And  it  ought  to  have  the  same  operation  in 
regard  to  some  cases  between  citizens  of  the  same  state.  Claims 
to  land  under  grants  of  different  states,  founded  upon  adverse 
pretensions  of  boundary,  are  of  this  description.  The  courts  of 
neither  of  the  granting  states  could  be  expected  to  be  unbiased. 
The  laws  may  have  even  prejudged  the  question,  and  tied  the 
courts  down  to  decisions  in  favor  of  the  grants  of  the  state  to 
which  they  belonged.  And  even  where  this  had  not  been  done 
it  would  be  natural  that  the  judges,  as  men,  should  feel  a  strong 
predilection  to  the  claims  of  their  own  government. 

"  Having  thus  laid  down  and  discussed  the  principles  which 
ought  to  regulate  the  constitution  of  the  federal  judiciary,  we 
will  proceed  to  test,  by  these  principles,  the  particular  powers  of 
which,  according  to  the  plan  of  the  convention,  it  is  to  be  com- 
posed. It  is  to  comprehend  '  all  cases  in  law  and  equity  arising 
under  the  Constitution,  the  laws  of  the  United  States,  and  treaties 
made,  or  which  shall  be  made,  under  their  authority ;  to  all  cases 
affecting  ambassadors,  other  public  ministers,  and  consuls ;  to  all 
cases  of  admiralty  and  maritime  jurisdiction ;  to  controversies  to 
which  the  United  States  shall  be  a  party;  to  controversies  be- 
tween two  or  more  states;  between  a  state  and  citizens  of  an- 
other state ;  between  citizens  of  different  states ;  between  citizens 
of  the  same  state  claiming  lands  and  grants  of  different  states ; 
and  between  a  state  or  the  citizens  thereof  and  foreign  states, 
II.— 5 
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citizens,  and  subjects.'  This  constitutes  the  entire  mass  of  the 
judicial  authority  of  the  Union.  Let  us  now  review  it  in  detail. 
It  is,  then,  to  extend : 

"First.  To  all  cases  in  law  and  equity  arising  under  the  Con- 
stitution and  the  laws  of  the  United  States.  This  corresponds  with 
the  two  first  classes  of  causes,  which  have  been  enumerated,  as 
proper  for  the  jurisdiction  of  the  United  States.  It  has  been 
asked,  what  is  meant  by  '  cases  arising  under  the  Constitution ' 
in  contradistinction  from  those  'arising  under  the  laws  of  the 
United  States  ?'  The  difference  has  been  already  explained.  All 
the  restrictions  upon  the  authority  of  the  state  legislatures  furnish 
examples  of  it.  They  are  not,  for  instance,  to  emit  paper  money ; 
but  the  interdiction  results  from  the  Constitution,  and  will  have 
no  connection  with  any  law  of  the  United  States.  Should  paper 
money,  notwithstanding,  be  emitted,  the  controversies  concerning 
it  would  be  cases  arising  under  the  Constitution,  and  not  the 
laws,  of  the  United  States,  in  the  ordinary  signification  of  the 
terms.     This  may  serve  as  a  sample  of  the  whole. 

"It  has  also  been  asked,  what  need  of  the  word  'equity?' 
What  equitable  causes  can  grow  out  of  the  Constitution  and  laws 
of  the  United  States  ?  There  is  hardly  a  subject  of  litigation  be- 
tween individuals  which  may  not  involve  those  ingredients  of 
fraud,  accident,  trust,  or  hardship  which  would  render  the  mat- 
ter an  object  of  equitable  rather  than  of  legal  jurisdiction,  as  the 
distinction  is  known  and  established  in  several  of  the  states.  It 
is  the  peculiar  province,  for  instance,  of  a  court  of  equity  to  relieve 
against  what  are  called  hard  bargains.  These  are  contracts  in 
which,  though  there  may  have  been  direct  fraud  or  deceit  suffi- 
cient to  invalidate  them  in  a  court  of  law,  yet  there  may  have 
been  some  undue  and  unconscionable  advantage  taken  of  the  ne- 
cessities or  misfortunes  of  one  of  the  parties  which  a  court  of 
equity  would  not  tolerate.  In  such  cases,  where  foreigners  were 
concerned  on  either  side,  it  would  be  impossible  for  the  federal 
judicatories  to  do  justice  without  an  equitable  as  well  as  a  legal 
jurisdiction.  Agreements  to  convey  lands  claimed  under  the 
grants  of  different  states  may  afford  another  example  of  the  ne- 
cessity of  an  equitable  jurisdiction  in  the  federal  courts.  This 
reasoning  may  not  be  so  palpable  in  those  states  where  the  for- 
mal and  technical  distinction  between  law  and  equity  is  main- 


THE    NATURE    OP    THE    CONSTITUTION.  67 

tained,  as  in  this  state,  where  it  is  exemplified  by  every  day's 
practice. 

"  The  judiciary  authority  of  the  Union  is  to  extend  : 

"  Second.  To  treaties  made,  or  which  shall  be  made,  under  the 
authority  of  the  United  States,  and  to  all  cases  affecting  ambas- 
sadors, other  public  ministers,  and  consuls.  These  belong  to  the 
fourth  class  of  the  enumerated  cases,  as  they  have  an  evident  con- 
nection with  the  preservation  of  the  national  peace. 

"  Third.  To  cases  of  admiralty  and  maritime  jurisdiction. 
These  form,  altogether,  the  fifth  of  the  enumerated  classes  of 
causes  proper  for  the  cognizance  of  the  national  courts. 

"Fourth.  To  controversies  to  which  the  United  States  shall 
be  a  party.     These  constitute  a  third  of  those  classes. 

"  Fifth.  To  controversies  between  two  or  more  states ;  be- 
tween a  state  and  citizens  of  another  state ;  between  citizens  of 
different  states.  These  belong  to  the  fourth  of  those  classes,  and 
partake,  in  some  measure,  of  the  nature  of  the  last. 

"/Sixth.  To  cases  between  the  citizens  of  the  same  state  claim- 
ing lands  under  grants  of  different  states.  These  fall  within  the 
last  class,  and  are  the  only  instances  in  which  the  proposed  Consti- 
tution directly  contemplates  the  cognizance  of  disputes  between  the 
citizens  of  the  same  state. 

"Seventh.  To  cases  between  a  state  and  the  citizens  thereof 
and  foreign  states,  citizens,  or  subjects.  These  have  been  already 
explained  to  belong  to  the  fourth  of  the  enumerated  classes,  and 
have  been  shown  to  be,  in  a  peculiar  manner,  the  proper  subjects 
of  the  national  judicature. 

"  From  this  review  of  the  particular  powers  of  the  federal 
judiciary,  as  marked  out  in  the  Constitution,  it  appears  that 
they  are  all  conformable  to  the  principles  which  ought  to  have 
governed  the  structure  of  that  department,  and  which  were  nec- 
essary to  the  perfection  of  the  system.  If  some  partial  incon- 
veniences should  appear  to  be  connected  with  the  incorporation 
of  any  of  them  into  the  plan,  it  ought  to  be  recollected  that  the 
national  legislature  will  have  ample  authority  to  make  such  ex- 
ceptions and  to  prescribe  such  regulations  as  will  be  calculated 
to  obviate  or  remove  these  inconveniences.  The  possibility  of 
particular  mischiefs  can  never  be  viewed,  by  a  well  -  informed 
mind,  as  a  solid  objection  to  a  general  principle,  which  is  cal- 


68  CONSTITUTIONAL    HISTORY. 

culated  to  avoid  general  mischiefs  and  to  obtain  general  ad- 
vantages." 

"When  these  luminous  expositions  of  the  powers  proposed  in 
the  Constitution  are  compared  with  the  debate  that  took  place  in 
the  First  Congress,  when  the  Judiciary  Act  of  1789  was  passed,  it 
will  be  seen  that  the  act  covered  the  whole  ground  which  Hamil- 
ton had  so  fully  and  accurately  laid  out.  The  25th  section, 
which  defined  the  appellate  jurisdiction  of  the  Supreme  Court, 
and  established  the  process  by  which  it  was  to  reach  the  neces- 
sary object,  and  to  render  the  supremacy  of  the  Constitution 
effectual,  proceeded  upon  the  principle  that  the  laws  enacted  to 
carry  out  its  powers  demanded  obedience  from  individuals,  and 
are  not  directed  against  states  or  communities. 

One  of  the  most  remarkable  illustrations  of  the  exercise  by 
Congress  of  the  powerto  make  the  laws  which  it  enacts  capable 
of  execution  against  all  state  resistance  is  to  be  found  in  the 
"Force  Bill,"  adopted  during  the  administration  of  President 
Jackson,  and  of  which  some  account  has  already  been  given. 
The  celebrated  proclamation  issued  by  Jackson  to  warn  the  nulli- 
fiers  to  desist  from  their  proceedings  contains  one  of  the  clearest 
expositions  of  the  nature  of  the  Constitution  that  has  ever  been 
made.  It  shows  not  only  the  theory  of  the  Constitution,  which 
the  executive  branch  of  the  government  then  meant  to  uphold, 
but  also  that  this  had  been  from  the  first  the  doctrine  on  which 
it  had  always  been  administered.  It  was  no  new  theory,  al- 
though the  circumstances  of  that  period  required  that  it  should 
be  distinctly  enunciated  by  the  executive. 

I  have  elsewhere  given  an  account  of  General  Jackson's 
course  when  a  bill  to  continue  in  force  the  charter  of  the  Bank 
of  the  United  States  came  before  him  for  his  official  approval  as 
president.  This  occurred  in  1832,  during  his  first  term  of  office. 
In  his  message  vetoing  the  bill  he  assumed  the  ground  that 
every  public  officer  who  takes  an  oath  to  support  the  Constitu- 
tion swears  to  support  it  as  he  understands  it,  and  not  as  it  is 
understood  by  others ;  that,  holding  the  original  charter  of  the 
bank  to  have  been  unconstitutional,  he,  as  president,  was  not 
bound  to  sign  a  bill  continuing  it  in  force,  notwithstanding  the 
Supreme  Court  had  solemnly  decided  that  the  original  charter 
was  a  perfectly  valid  law. 
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A  single  discrimination  will  show  that  on  the  general  prin- 
ciple President  Jackson  was  right,  and  that  in  the  particular  in- 
stance he  was  wrong.  It  may  well  be  that  every  official  who 
takes  an  oath  to  support  the  Constitution  is  bound  to  interpret  it 
as  he  understands  it;  and  especially  is  this  true  of  both  branches 
of  the  legislative  power,  one  of  which  is  the  two  houses  of  Con- 
gress, and  the  other  of  Avhich  is  the  president.  To  both  of  them 
a  decision  of  the  Supreme  Court  of  the  United  States  on  a  con- 
stitutional question  commends  itself  by  the  weight  of  its  rea- 
soning; but  when  the  same  question  arises  in  the  course  of  leg- 
islation, those  who  exercise  the  functions  of  legislation  must 
determine  for  themselves  whether  they  will  or  will  not  follow 
out  the  views  maintained  by  the  court.  What  the  court  really 
decides  is  that,  in  a  litigated  case,  the  parties  whose  rights 
against  each  other  are  affected  by  a  provision  of  the  Constitu- 
tion are  bound  to  accept  the  interpretation  of  the  Constitution 
which  the  court  adopts.  The  decision  also  becomes  a  precedent 
in  all  future  litigated  cases  in  which  the  same  question  arises,  and 
all  inferior  judicial  tribunals,  federal  or  state,  are  bound  by  it. 

But  the  case  on  which  President  Jackson  had  to  act  was  a 
peculiar  one,  and  one  that  seldom  arises.  He  was  called  upon  as 
president,  and  therefore  as  a  co-ordinate  part  of  the  legislative 
power,  to  approve  a  bill  continuing  the  charter  of  the  Bank  of 
the  United  States  in  force  for  a  further  term  of  years.  The  bank 
was  a  party  to  the  case  of  McCulloch  vs.  Maryland,  and  that 
state  was  the  other  party  in  the  litigation.  The  court  decided 
that  the  original  charter  was  a  constitutionally  valid  grant.  The 
president  was  not  called  upon  to  decide  whether  the  original 
charter  was  valid.  He  was  to  decide  a  narrower  question  ;  name- 
ly, whether  Congress  had  constitutional  power  to  prolong  the 
charter.  The  bank  was  an  existing  corporation,  with  great 
rights  of  property  vested  in  it  under  the  original  charter,  which 
had  not  yet  expired  when  Congress  passed  a  bill  to  continue  the 
charter  in  force  for  a  further  period,  and  sent  the  bill  to  the 
president  for  his  approval.  The  president,  going  back  to  the 
question'  whether  Congress  originally  had  constitutional  power  to 
create  the  bank,  rested  his  veto  of  the  bill  upon  the  ground  that 
Congress  exceeded  its  constitutional  powers  when  it  granted  the 
original  charter. 
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I  conceive,  therefore,  that  although  the  question  whether  Con- 
gress had  power  to  renew  the  charter,  by  an  extension  of  the 
corporate  existence  of  the  bank,  involved  in  one  aspect  its  power 
to  grant  the  original  charter,  yet  that  the  circumstances  of  the 
case  did  not  call  for  an  assertion  by  the  president  of  his  inde- 
pendent power  to  interpret  the  Constitution  for  himself.  In  gen- 
eral, the  president,  when  called  upon  to  approve  of  new  legisla- 
tion which  undertakes  to  exercise  a  supposed  power  of  the 
Constitution,  must  interpret  the  Constitution  as  an  independent 
duty,  and  must  decide  for  himself  whether  the  power  exists.  But 
when  the  Supreme  Court  has  decided  that  a  charter  of  incorpora- 
tion was  a  valid  constitutional  grant,  and  the  president  is  asked 
to  approve  a  bill  continuing  the  existence  of  the  same  corpora- 
tion, the  question  for  the  president  wears  a  different  aspect. 

The  charter  of  the  bank  was  a  law  of  the  land  in  operation 
at  the  time  when  Congress  passed  the  bill  to  continue  it  in  force. 
There  is  a  plain  distinction  to  be  observed  between  the  origi- 
nal enactment  of  law  and  the  enactment  of  a  law  continuing 
or  amending  it.  This  distinction  was  disregarded  by  President 
Jackson.1 

The  peculiar  doctrine  of  President  Jackson  does  not,  how- 
ever, detract  from  the  value  and  importance,  of  that  exposition 

1  In  the  Life  of  Webster,  I.  417,  et  seq.,  I  have  adverted  to  this  subject,  and 
have  made  the  same  discrimination  that  I  have  made  here.  By  referring  to  my 
former  work  the  reader  will  learn  in  what  sense  Mr.  "Webster  considered  a  de- 
cision of  the  Supreme  Court  of  the  United  States  to  be  binding  on  all  other 
departments  of  the  government.  He  did  not  deny  that  when  the  question 
is  whether  a  law  is  to  he  passed,  all  those  who  have  to  discharge  the  func- 
tions of  legislators  must  determine  for  themselves  whether  Congress  has  consti- 
tutional power  to  enact  it.  But  when  the  question  is  whether  a  statute  which 
is  in  force  shall  be  continued  for  a  further  period  or  be  amended  in  auy  respect, 
a  previous  decision  of  the  Supreme  Court  that  the  original  statute  was  a  consti- 
tutional exercise  of  legislative  power  has  a  greater  force  than  the  mere  weight 
of  the  reasoning  by  which  the  court  upheld  it.  Mr.  Webster  pointed  out  that  the 
same  principle  of  action  on  which  the  president,  in  his  legislative  capacity,  re- 
fused to  approve  a  law  continuing  an  existing  law  in  force  for  a  further  period, 
would  enable  him,  in  his  executive  capacity,  to  refuse  to  execute  a  law  which  he 
deemed  unconstitutional.  His  oath  to  faithfully  execute  the  laws  would  thus  be  in 
conflict  with  his  oath  to  support  the  Constitution,  as  the  latter  was  understood  by 
President  Jackson.  Hamilton,  with  his  usual  perspicuity,  in  No.  78  of  The 
Federalist,  adverts  to  the  separate  functions  of  the  Supreme  Court  and  to  those 
of  the  legislative  body  in  interpreting  the  powers  of  the  Constitution. 
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of  the  Constitution  which  was  given  in  his  proclamation  against 
the  nullifiers,  and  which  was  drawn  up  by  his  secretary  of  state, 
Edward  Livingston,  and  was  substantially  the  same  as  that  pre- 
viously maintained  in  the  Senate  by  Mr.  "Webster. 

"When  we  turn  to  the  views  of  the  nature  of  the  Constitu- 
tion that  have  always  been  held  and  acted  upon  by  the  Supreme 
Court  of  the  United  States,  it  becomes  at  once  apparent  that 
they  have  admitted  of  no  place  for  the  doctrine  which  is  im- 
plied in  the  idea  of  state  resistance,  or  organized  resistance  of 
any  kind.  Beginning  with  the  earliest  judicial  interpretations  of 
the  Constitution,  and  coming  down  to  the  latest,  we  shall  find 
that  they  have  been  uniform  and  consistent. 

"When  the  Supreme  Court  was  composed  of  Marshall  as  chief- 
justice,  Bushrod  Washington,  Story,  and  their  associates,  it  be- 
came necessary  for  them  to  speak  positively  concerning  the 
nature  of  the  Constitution,  because  it  was  then  claimed,  in  the 
particular  controversy  which  they  had  to  decide,  that  the  Con- 
stitution was  established  by  the  states  in  their  sovereign  capac- 
ities. This  doctrine  was  distinctly  negatived  by  the  court  in  the 
following  terms :  "  The  Constitution  of  the  United  States  was 
ordained  and  established,  not  by  the  states  in  their  sovereign 
capacities,  but  emphatically,  as  the  preamble  of  the  Constitution 
declares,  by  the  people  of  the  United  States.  There  can  be  no 
doubt  that  it  was  competent  to  the  people  to  invest  the  govern- 
ment with  all  the  powers  which  they  might  deem  proper  and 
necessary,  to  extend  or  restrain  those  powers  according  to  their 
own  good  pleasure,  and  to  give  them  permanent  and  supreme  au- 
thority." l 

A  few  years  later,  Chief-Justice  Marshall,  speaking  for  the 
whole  bench,  said :  "  The  government  of  the  Union  is  a  govern- 
ment of  the  people;  it  emanates  from  them;  its  powers  are 
granted  by  them,  and  are  to  be  exercised  on  them,  and  for  their 
benefit.  .  .  .  The  government  of  the  Union,  though  limited  in 
its  powers,  is  supreme  within  its  sphere  of  action ;  and  its  laws, 
when  made  in  pursuance  of  the  Constitution,  form  the  supreme 
law  of  the  land." ' 

1  Martin  m.  Hunter,  1  Wheaton's  R,  304.  The  opinion  of  the  court  in  this 
case  was  delivered  by  Justice  Story. 

sMcCulloch  vs.  the  State  of  Maryland,  4  Wheaton,  316. 
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Did  Story,  in  referring  to  the  preamble  of  the  Constitution, 
or  did  Marshall,  in  speaking  of  the  people,  mean  that  the  Consti- 
tution was  ordained  and  established  by  the  people  of  the  United 
States  regarded  as  a  nation  ?  It  is  quite  apparent  that  the  pre- 
amble, in  using  the  words  "  We,  the  people  of  the  United  States, 
...  do  ordain  and  establish  this  Constitution  for  the  United 
States  of  America,"  meant  that  the  people  of  the  several  states 
do  this  great  political  act.  It  is,  too,  made  certain  that  the  very 
eminent  jurists  and  magistrates,  whose  language  I  am  now  con- 
sidering, did  not  regard  the  Constitution  as  ordained  and  estab- 
lished by  that  mass  of  people  of  whom  we  commonly  speak  as 
the  People  of  the  United  States  when  we  refer  to  them  as  a 
nation.  This  is  apparent  from  what  was  said  by  Chief-Justice 
Marshall.  The  particular  question  then  before  the  court  was 
whether  Congress  had  constitutional  authority  to  create  a  bank, 
and  whether  the  bank,  so  created,  was  subject  to  a  tax  imposed 
by  the  state  of  Maryland.  This  drew  into  consideration  the 
nature  of  the  government  established  by  the  Constitution.  The 
chief-justice  said : 

"In  discussing  this  question,  the  counsel  for  the  state  of 
Maryland  have  deemed  it  of  some  importance  in  the  construction 
of  the  Constitution,  to  consider  that  instrument,  not  as  emanating 
from  the  people,  but  as  the  act  of  sovereign  and  independent 
states.  The  powers  of  the  general  government,  it  has  been  said, 
are  delegated  by  the  states,  who  alone  are  truly  sovereign,  and 
must  be  exercised  in  subordination  to  the  states,  who  alone  pos- 
sess supreme  dominion.  It  would  be  difficult  to  sustain  this  prop- 
osition. The  convention  which  framed  the  Constitution  was,  in- 
deed, elected  by  the  state  legislatures.  But  the  instrument  when 
it  came  from  their  hands  was  a  mere  proposal,  without  obligation 
or  pretensions  to  it.  It  was  reported  to  the  then  existing  Con- 
gress of  the  United  States,  with  a  request  that  it  might  '  be  sub- 
mitted to  a  convention  of  delegates,  chosen  in  each  state,  by  the 
people  thereof,  under  the  recommendation  of  its  legislature  for 
their  assent  and  ratification.'  This  mode  of  proceeding  was 
adopted ;  and  by  the  convention,  by  Congress,  and  by  the  state 
legislatures  the  instrument  was  submitted  to  the  people.  They 
acted  upon  it,  in  the  only  manner  in  which  they  can  safely, 
effectively,  and  wisely  on  such  a  subject,  by  assembling  in  con- 
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vention.  It  is  true,  they  assembled  in  their  several  states ;  and 
where  else  should  they  have  assembled  ?  No  political  dreamer 
was  ever  wild  enough  to  think  of  breaking  down  the  lines  which 
separate  the  states,  and  of  compounding  the  American  people 
into  one  common  mass.  Of  consequence,  when  they  act,  they  act 
in  their  states.  But  the  measures  they  adopt  do  not,  on  that  ac- 
count, cease  to  be  the  measures  of  the  people  themselves,  or  be- 
come the  measures  of  the  state  governments.  From  these  con- 
ventions the  Constitution  derives  its  whole  authority.  The 
government  proceeds  directly  from  the  people ;  is  '  ordained  and 
established '  in  the  name  of  the  people ;  and  is  declared  to  be  or- 
dained '  in  order  to  form  a  more  perfect  union,  establish  justice, 
insure  domestic  tranquillity,  and  secure  the  blessings  of  liberty  to 
themselves  and  to  their  posterity.'  The  assent  of  the  states,  in 
their  sovereign  capacity,  is  implied  in  calling  a  convention,  and 
thus  submitting  that  instrument  to  the  people.  But  the  people 
were  at  perfect  liberty  to  accept  or  reject  it,  and  their  act  was 
final.  It  required  not  the  affirmance,  and  could  not  be  nega- 
tived, by  the  state  governments.  The  Constitution,  when  thus 
adopted,  was  of  complete  obligation  and  bound  the  state  sov- 
ereignties. 

"  It  has  been  said  that  the  people  had  already  surrendered  all 
their  powers  to  the  state  sovereignties  and  had  nothing  more  to 
give.  But  surely  the  question  whether  they  may  resume  and 
modify  the  powers  granted  to  government  does  not  remain  to  be 
settled  in  this  country.  Much  more  might  the  legitimacy  of  the 
general  government  be  doubted  had  it  been  created  by  the  states. 
The  powers  delegated  to  the  state  sovereignties  were  to  be  exer- 
cised by  themselves,  not  by  a  distinct  and  independent  sovereign- 
ty created  by  themselves.  To  the  formation  of  a  league  such  as 
was  the  Confederation  the  state  sovereignties  were  certainly  com- 
petent. But  when,  '  in  order  to  form  a  more  perfect  union,'  it 
was  deemed  necessary  to  change  this  alliance  into  an  effective 
government  possessing  great  and  sovereign  powers  and  acting 
directly  on  the  people,  the  necessity  of  referring  it  to  the  people, 
and  of  deriving  its  powers  directly  from  them,  was  felt  and  ac- 
knowledged by  all.  The  government  of  the  Union,  then  (what- 
ever may  be  the  influence  of  this  fact  on  the  case),  is  emphatically 
and  truly  a  government  of  the  people.     In  form  and  in  substance 
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it  emanates  from  them.  Its  powers  are  granted  by  them,  and  are 
to  be  exercised  directly  on  them  and  for  their  benefit. 

"  This  government  is  acknowledged  by  all  to  be  one  of  enumer- 
ated powers.  The  principle  that  it  can  exercise  only  the  pow- 
ers granted  to  it  would  seem  too  apparent  to  have  required  to  be 
enforced  by  all  those  arguments  which  its  enlightened  friends, 
while  it  was  depending  before  the  people,  found  it  necessary  to 
urge.  The  principle  is  now  universally  admitted.  But  the  ques- 
tion respecting  the  extent  of  the  powers  actually  granted  is  per- 
petually arising,  and  probably  will  continue  to  arise  as  long  as 
our  system  shall  exist.  In  discussing  these  questions  the  conflict- 
ing powers  of  the  general  and  state  governments  must  be  brought 
into  view,  and  the  supremacy  of  their  respective  laws,  when  they 
are  in  opposition,  must  be  settled. 

"  If  any  one  proposition  could  command  the  universal  assent  of 
mankind,  we  might  expect  it  would  be  this  :  that  the  government 
of  the  Union,  though  limited  in  its  powers,  is  supreme  within  its 
sphere  of  action.  This  would  seem  to  result  necessarily  from  its 
nature.  It  is  the  government  of  all ;  its  powers  are  delegated  by 
all ;  it  represents  all  and  acts  for  all.  Though  any  one  state  may 
be  willing  to  control  its  operations,  no  state  is  willing  to  allow 
others  to  control  them.  The  nation,  on  those  subjects  on  which 
it  can  act,  must  necessarily  bind  its  component  parts.  But  this 
question  is  not  left  to  mere  reason ;  the  people  have,  in  express 
terms,  decided  it  by  saying,  '  This  Constitution,  and  the  laws  of 
the  United  States  which  shall  be  made  in  pursuance  thereof 
.  .  .  shall  be  the  supreme  law  of  the  land,'  and  by  requiring  that 
the  members  of  the  state  legislatures,  and  the  officers  of  the  ex- 
ecutive and  judicial  departments  of  the  states  shall  take  the  oath 
of  fidelity  to  it.  The  government  of  the  United  States,  then, 
though  limited  in  its  powers,  is  supreme;  and  its  laws,  when  made 
in  pursuance  of  the  Constitution,  form  the  supreme  law  of  the 
land,  'anything  in  the  constitution  or  laws  of  any  state  to  the 
contrary  notwithstanding.' " 

It  is  evident  throughout  this  lucid  reasoning  that  when  the 
chief -justice  spoke  of  the  Federal  Government  as  one  that 
emanated  from  the  people,  and  as  one  that  represents  all  and 
acts  for  all,  he  did  not  mean  to  refer  to  a  consolidated  democ- 
racy, composed  of  the  people  of  the  United  States  regarded  as 
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a  mass  of  individuals  and  acting  as  a  nation.  The  mode  in 
which  the  Constitution  was  ratified,  by  being  submitted  to  con- 
ventions in  the  several  states,  and  made  the  supreme  law  only 
in  those  states  which  should  adopt  it,  and  not  unless  it  should 
be  adopted  by  conventions  of  nine  states,  forbids  the  idea,  on  the 
one  hand,  that  it  was  established  by  the  state  sovereignties,  and, 
on  the  other  hand,  equally  forbids  the  idea  that  it  was  the  act  of 
a  nation  as  a  mass  of  people.  It  was  the  act  of  the  people  of 
each  state  which  adopted  the  proposed  instrument  of  government. 
The  people  of  each  state,  exercising  for  themselves  the  right  of 
self-government  inherent  in  them  as  a  political  community, 
granted  to  a  government  certain  of  their  powers  of  sovereignty, 
and  retained  all  their  other  powers.  This  was  apparent  from 
the  nature  and  the  form  of  the  proceeding  before  the  Ninth  and 
Tenth  Amendments  were  adopted.  Those  amendments,  subse- 
quently adopted  out  of  abundant  caution,  were  necessary  in  the 
sense  of  being  in  the  highest  degree  expedient,  in  order  to  pre- 
vent misconstruction  and  abuse  of  the  powers  embraced  in  the 
Constitution,  and  to  extend  the  ground  of  public  confidence  in 
the  government  so  as  to  best  secure  the  beneficent  ends  of  its 
institution. 

When  the  Ninth  Amendment  declared  that  "the  enumera- 
tion in  the  Constitution  of  certain  rights  shall  not  be  construed 
to  deny  or  disparage  others  retained  by  the  people,"  it  expressed 
in  a  positive  text  what  was  already  implied  in  the  nature  of  the 
Constitution  and  in  the  mode  of  its  adoption ;  and  when  it  re- 
ferred to  the  "  people,"  it  meant  the  people  of  each  state,  for  the 
people  of  the  United  States,  regarded  as  a  mass  of  individuals 
or  as  a  nation,  did  not  grant  the  rights  enumerated  in  the  Con- 
stitution, and  had  none  to  retain.  This  might  have  been  suffi- 
cient, but  it  was  deemed  expedient  to  go  further,  in  order  to 
make  it  certain  that  there  were  rights  held  by  the  states  and  by 
the  people  of  the  states.  Accordingly  the  Tenth  Amendment 
declared  that  "  the  powers  not  delegated  to  the  United  States 
by  the  Constitution,  nor  prohibited  by  it  to  the  states,  are  re- 
served to  the  states  respectively  or  to  the  people."  That  is  to 
say,  the  people  of  each  state  as  a  political  community  reserve 
to  themselves  all  the  powers  not  vested  in  the  United  States  by 
the  Constitution,  and  which  the  Constitution  does  not  prohibit 
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them  from  exercising ;  or,  the  people  of  each  state  reserve  to 
themselves  the  whole  of  that  original  sovereignty  or  powers  of 
government  which  they  have  not  granted  to  the  United  States 
by  the  Constitution,  or  which  they  have  not  bound  themselves 
not  to  exercise.  I  conceive  that  we  are  not  to  regard  the  Tenth 
Amendment,  therefore,  when  it  speaks  of  "  the  people,"  as  mean- 
ing the  collective  body  of  the  people  of  the  United  States ;  for 
that  people,  viewed  as  a  mass  or  as  a  consolidated  nation,  had  no 
rights  to  reserve,  and,  indeed,  have  no  corporate  existence  under 
the  Constitution  of  the  United  States.  They  do  not  and  cannot 
act  as  a  nation,  in  exercising  the  powers  embraced  in  the  Con- 
stitution. To  whatever  extent  it  may  be  true  that  during  the 
Kevolution,  at  the  time  of  the  Declaration  of  Independence  a,nd 
afterwards,  the  people  of  the  colonies,  and  subsequently  the  peo- 
ple of  the  states,  acted  as  one  people  (and  there  is  some  ground 
for  so  regarding  their  action  during  a  considerable  part  of  the 
period  before  the  Constitution  was  adopted),  yet  when  it  came 
to  be  adopted,  it  was  not  based  upon  the  idea  that  it  was  estab- 
lished by  the  people  of  the  United  States  as  a  nation,  or  that  it 
derived  its  existence  or  its  powers  from  that  people. 

It  is  necessary  always,  in  considering  the  nature  of  the  Con- 
stitution, to  discriminate  between  the  sense  in  which  we  speak  of 
the  people  of  the  United  States  as  a  nation,  and  the  sense  in 
which  the  Constitution  has  made  a  nation.  The  powers  era- 
braced  in  the  Constitution  are  in  one  sense  national  powers,  be- 
cause they  are  held  and  exercised  for  objects  that  are  common  to 
the  people  of  all  the  states.  But  they  are  not  national  powers  in 
the  sense  of  being  derived  from  the  people  of  the  United  States 
as  a  consolidated  nation  acting  by  democratic  majorities.  "When 
we  examine  the  mode  in  which  the  present  government  of  the 
United  States  unites  the  federal  and  the  national  principle,  we  find 
that  there  is  a  sense  in  which  it  has  that  compound  character. 
For  example,  in  the  primary  election  of  a  President  of  the  United 
States,  the  people  of  each  separate  state  have  a  voice  in  propor- 
tion to  their  numbers ;  and  thus  in  the  aggregate  there  may  come 
to  be  a  majority  of  the  people  of  all  the  states  represented  in  the 
choice.  In  the  representation  of  the  states  in  the  Senate  we  have 
the  federal  principle  incorporated.  In  the  representation  in  the 
House,  the  people  of  each  state  have  a  weight  according  to  their 


THE    NATURE    OP    THE    CONSTITUTION.  77 

numbers,  and  in  the  action  of  that  body  a  majority  of  the  people 
of  the  United  States  express  their  wisli,  and  so  the  national  prin- 
ciple becomes  a  part  of  the  compound  system.  "When  the  two 
houses  concur  in  an  act  of  legislation,  both  of  these  principles,  the 
federal  and  the  national,  come  into  play ;  but  the  powers  of  legis- 
lation are  national  powers  only  in  the  sense  that  they  concern 
the  interests  of  the  people  of  all  the  states. 

Before  I  pass  from  the  preamble  of  the  Constitution,  it  will  be 
well  to  advert  to  the  fact  that  until  the  instrument  had  been 
adopted  by  the  required  number  of  nine  states,  the  Constitution 
did  not  speak  at  all.  Until  the  arrival  of  that  time  it  was  a  mere 
proposal.  The  "  more  perfect  Union "  which  it  proposed  to  form 
did  not  come  into  existence  until  at  least  nine  states  had  acted 
upon  and  adopted  the  instrument.  This  fact,  therefore,  controls 
the  meaning  of  the  words, "  We,  the  people  of  the  United  States," 
used  in  the  preamble  to  announce  the  name  of  those  who  thus 
declared  themselves  as  the  ordaining  and  establishing  power. 

If  the  preamble  had  said,  "  We,  the  people  of  the  United 
States,"  meaning  the  mass  of  the  inhabitants  of  the  states  re- 
garded as  a  nation  already  existing  and  now  acting  as  such,  it 
must  have  referred  to  and  assumed  the  existence  of  such  a  nation. 
But  the  convention  which  framed  the  Constitution  was  not  au- 
thorized to  make  that  assumption,  and  did  not  make  it ;  nor  is  the 
mode  of  ratification  which  was  proposed  consistent  with  the  idea 
that  the  Constitution  was  to  be  ordained  and  established  by  the 
action  of  such  a  people  as  the  people  of  the  United  States  en 
masse. 

The  greatest  care  was  exercised  to  make  the  action  of  each 
state  the  action  of  the  people  of  that  state,  and,  to  repeat  the 
language  of  Chief -Justice  Marshall,  "Ko  political  dreamer  was 
ever  Avild  enough  to  think  of  breaking  down  the  lines  which 
separate  the  states,  and  of  compounding  the  American  people  into 
one  common  mass.  Of  consequence,  Avhen  they  act  they  act  in 
their  states,  but  the  measures  they  adopt  do  not  on  that  account 
cease  to  be  the  measures  of  the  people  themselves  or  become  the 
measures  of  the  state  governments.  From  these  conventions  [of 
the  people  of  the  several  states]  the  Constitution  derives  its  whole 
authority."  In  this  forcible  statement  the  chief-justice  was  com- 
bating the  idea  that  the  Constitution  was  an  act  of  the  state 
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sovereignties ;  and  in  showing  that  it  was  the  act  of  the  people 
of  each  state  in  their  primary  capacity  he  at  once  excluded  the 
idea  of  its  emanating  from  any  other  source. 

I  have  been  thus  careful  to  state  what  I  believe  to  be  the  true 
meaning  of  the  preamble  of  the  Constitution,  because  during  the 
late  civil  war  very  wild  and  loose  ideas  were  current  throughout 
the  northern  section  of  the  country,  which  assumed  the  existence  of 
a  national  sovereignty  as  the  ultimate  power  to  carry  on  a  war  for 
the  purpose  of  breaking  up  and  destroying  the  Confederacy  that 
had  been  formed  by  the  states  of  the  South.  "While  the  secession 
of  those  states  from  the  Union  was  based  upon  the  assumption 
that  the  Constitution  was  a  league  between  states,  from  which 
any  state  could  withdraw  for  a  reason  which  it  had  a  right  to  de- 
termine for  itself,  there  was  springing  up  in  the  states  which 
adhered  to  the  Federal  Government  an  idea  that  the  physical 
force  of  the  nation  could  be  exercised  outside  of  the  powers  of 
the  Constitution,  for  the  purpose  of  saving  that  Constitution. 

To  some  extent  measures  were  adopted  by  the  Federal  Gov- 
ernment based  upon  this  idea,  or  largely  influenced  by  it,  and 
which  seemed  for  a  time  to  assume  that  the  government,  the 
mere  creature  of  the  Constitution,  could  temporarily  set  aside  the 
Constitution  in  order  to  preserve  it.  This  was  what  exposed  the 
people  of  the  North,  in  the  eyes  of  intelligent  Europeans,  to 
the  imputation  of  being  animated  by  a  love  of  dominion  rather 
than  by  a  purpose  to  defend  and  preserve  the  political  system 
that  had  descended  to  them  from  their  forefathers.  It  was  said, 
with  some  show  of  truth,  "  If  you  admit  that  the  American  Revo- 
lution was  justifiable  upon  the  doctrine  that  it  is  an  inherent 
right  of  a  people  to  abolish  an  existing  government  and  to  make 
one  for  themselves,  how  can  you  deny  this  right  to  the  people  of 
the  Southern  States  ?  You  deny  it  because  it  is  your  will  that 
they  shall  not  succeed  in  separating  themselves  from  you.  You 
are  acting  for  the  domination  of  one  people  over  another,  in  con- 
travention of  the  professed  principles  on  which  you  established 
your  political  existence  as  an  independent  people." 

There  was  but  one  answer  that  could  be  made  to  this.  It 
was  that  the  Constitution  of  the  United  States  is  not  a  league 
between  sovereign  states,  and  therefore  there  is  no  constitutional 
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right  resulting  from  the  nature  of  the  Union  by  the  exercise  of 
which  the  people  of  any  state  can  absolve  themselves  from  the 
obligation  to  obey  the  laws  and  submit  to  the  authority  of  the 
Federal  Government.  Happily,  although  the  doctrines  held  by 
many  prominent  men  in  public  life,  and  to  some  extent  the  meas- 
ures of  the  government,  seemed  for  a  time  to  countenance  the 
idea  that  the  Constitution  had  been  temporarily  put  aside  or 
suspended  as  the  contest  went  on,  it  became  apparent  not  only 
that  the  way  to  preserve  the  Constitution  was  to  adhere  to  it,  but 
that  the  Constitution  embraced  within  itself  all  the  powers  that 
were  needful  for  the  exigency.  More  especially  did  this  become 
plain  when  the  Supreme  Court  of  the  United  States,  never  inter- 
rupted in  its  action  during  the  whole  course  of  the  civil  war,  had 
spoken  of  the  new  phases  of  public  affairs  which  called  for  an 
exposition  of  the  nature  of  the  Constitution  in  reference  to  the 
new  situation  in  which  the  government  was  placed. 

This  brings  me,  therefore,  to  the  continued  history  of  the  ju- 
dicial interpretation,  as  evinced  by  the  doctrine  held  and  acted  on 
by  the  tribunal  charged,  in  litigated  cases,  with  the  ultimate  duty 
of  declaring  what  the  Constitution  is.  We  have  seen  the  uni- 
formity and  consistency  of  the  doctrine  maintained  by  two  suc- 
cessive sets  of  judges  in  that  high  tribunal  before  the  civil  war. 
"We  have  now  to  examine  that  which  was  maintained  by  their 
successors  during  that  war. 

In  December,  1864:,  Salmon  P.  Chase,  of  Ohio,  became  Chief- 
Justice  of  the  United  States.  He  had  been  a  senator  in  Congress, 
and  was  Secretary  of  the  Treasury  under  President  Lincoln  from 
March  5,  1861,  until  he  was  appointed  chief-justice.  "Without 
the  judicial  experience  of  his  great  predecessors  Marshall  and 
Taney,  and  being  more  of  a  statesman  than  a  jurist,  he  was  yet 
a  man  of  fine  powers,  and  in  the  main  a  sound  constitutional 
lawyer.  While  Secretary  of  the  Treasury,  although  he  did  not 
perhaps  originate,  he  gave  his  sanction  to  the  act  of  Congress 
which  undertook  to  make  the  paper  promises  of  the  government 
a  legal  tender  in  the  payment  of  private  debts.  When  he  be- 
came chief-justice  and  had  to  act  on  this  question  judicially,  he 
did  not  hesitate  to  pronounce  the  law  unconstitutional.  This  ex- 
posed him  to  some  charge  of  inconsistency,  which  it  is  not  neces- 
sary to  examine  here.    We  are  here  concerned  with  his  judicial 
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opinions  of  the  nature  of  the  Constitution,  of  the  character  of 
the  civil  war,  and  the  means  by  which  the  Federal  Government 
could  constitutionally  encounter  and  suppress  the  Southern  Con- 
federacy. 

In  acting  upon  these  subjects  he  spoke  as  the  organ  of  the 
whole  bench,  and  in  his  career  as  chief -justice  he  exhibited  a 
high  degree  of  moral  courage. 

Among  the  important  constitutional  cases  in  which  the  opin- 
ion of  the  court  was  prepared  by  Chief-Justice  Chase,  few  are 
more  notable  than  Texas  vs.  White,  7  Wallace,  700-743,  decided 
in  1868. 

This  was  an  original  suit  in  the  Supreme  Court,  wherein  the 
state  of  Texas,  claiming  certain  bonds  of  the  United  States,  asked 
for  an  injunction  to  restrain  the  defendants  from  receiving  pay- 
ment from  the  national  government,  and  that  the  defendants  be 
compelled  to  surrender  the  bonds  to  the  state. 

I  cite  some  of  the  forcible  paragraphs  of  that  decision : 

"  In  all  respects,  so  far  as  the  object  could  be  accomplished  by 
ordinances  of  the  convention,  by  acts  of  the  legislature,  and  by 
votes  of  the  citizens,  the  relations  of  Texas  to  the  Union  were 
broken  up,  and  new  relations  to  a  new  government  were  estab- 
lished for  them.  The  position  thus  assumed  could  only  be  main- 
tained by  arms,  and  Texas  accordingly  took  part,  with  the  other 
Confederate  States,  in  the  War  of  the  Rebellion,  which  these 
events  made  inevitable.  During  the  whole  of  that  war  there 
was  no  governor  or  judge  or  any  other  state  officer  in  Texas 
who  recognized  the  national  authority.  Kor  was  any  officer  of 
the  United  States  permitted  to  exercise  any  authority  whatever 
under  the  national  government  within  the  limits  of  the  state, 
except  under  the  immediate  protection  of  the  national  military 
forces.  Did  Texas,  in  consequence  of  these  acts,  cease  to  be  a 
state?  Or,  if  not,  did  the  state  cease  to  be  a  member  of  the 
Union? 

"  It  is  needless  to  discuss  at  length  the  question  whether  the 
right  of  a  state  to  withdraw  from  the  Union  for  any  cause  re- 
garded by  herself  as  sufficient  is  consistent  with  the  Constitution 
of  the  United  States.  The  Union  of  the  states  never  was  a  pure- 
ly artificial  and  arbitrary  relation.  It  began  among  the  colo- 
nies, and  grew  out  of  common  origin,  mutual  sympathies,  kindred 
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principles,  similar  interests,  and  geographical  relations.  It  was 
confirmed  and  strengthened  by  the  necessities  of  war,  and  received 
definite  form  and  character  and  sanction  from  the  Articles  of 
Confederation.  By  these  the  Union  was  solemnly  declared  to 
'  be  perpetual.'  And  when  these  Articles  were  found  to  be  in- 
adequate to  the  exigencies  of  the  country,  the  Constitution  was 
ordained  '  to  form  a  more  perfect  union.'  It  is  difficult  to  con- 
vey the  idea  of  indissoluble  unity  more  clearly  than  by  these 
words.  What  can  be  indissoluble  if  a  perpetual  union,  made 
more  perfect,  is  not  ? 

"But  the  perpetuity  and  indissolubility  of  the  Union  by  no 
means  implies  the  loss  of  distinct  and  individual  existence,  or  of 
the  right  of  self  -  government  by  the  states.  Under  the  Articles 
of  Confederation  each  state  retained  its  sovereignty,  freedom,  and 
independence,  and  every  power,  jurisdiction,  and  right  not  ex- 
pressly delegated  to  the  United  States.  Under  the  Constitution, 
though  the  powers  of  the  states  were  much  restricted,  still  all 
powers  not  delegated  to  the  United  States,  nor  prohibited  to  the 
states,  are  reserved  to  the  states  respectively  or  to  the  people. 
And  we  have  already  had  occasion  to  remark  at  this  term  that 
'  the  people  of  each  state  compose  a  state  having  its  own  govern- 
ment, and  endowed  with  all  the  functions  essential  to  separate 
and  independent  existence,'  and  that '  without  the  states  in  union 
there  could  be  no  such  political  body  as  the  United  States.' 
(Lane  County  vs.  Oregon,  7  "Wallace,  76.)  Not  only,  therefore,  can 
there  be  no  loss  of  separate  and  independent  autonomy  to  the 
states  through  their  union  under  the  Constitution,  but  it  may  be 
not  unreasonably  said  that  the  preservation  of  the  states  and  the 
maintenance  of  their  governments  are  as  much  within  the  design 
and  care  of  the  Constitution  as  the  preservation  of  the  Union  and 
the  maintenance  of  the  national  government.  The  Constitution, 
in  all  its  provisions,  looks  to  an  indestructible  Union  composed 
of  indestructible  states.  When,  therefore,  Texas  became  one  of 
the  United  States  she  entered  into  an  indissoluble  relation.  All 
the  obligations  of  perpetual  union  and  all  the  guarantees  of  re- 
publican government  in  the  Union  attached  at  once  to  the  state. 
The  act  which  consummated  her  admission  into  the  Union  was 
something  more  than  a  compact ;  it  was  the  incorporation  of  a 
new  member  into  the  political  body.     And  it  was  final.     The 

II.— 6 
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union  between  Texas  and  the  other  states  was  as  complete,  as 
perpetual,  and  as  indissoluble  as  the  union  between  the  original 
states.  There  was  no  place  for  reconsideration  or  revocation, 
except  through  revolution  or  through  consent  of  the  states. 

"  Considered,  therefore,  as  transactions  under  the  Constitution, 
the  ordinance  of  secession  adopted  by  the  convention  and  ratified 
by  a  majority  of  the  citizens  of  Texas,  and  all  the  acts  of  her  leg- 
islature intended  to  give  effect  to  that  ordinance,  were  absolutely 
null.  They  were  utterly  without  operation  of  law.  The  obliga- 
tions of  the  state  as  a  member  of  the  Union,  and  of  every  citizen 
of  the  state  as  a  citizen  of  the  United  States,  remained  perfect  and 
unimpaired.  It  certainly  follows  that  the  state  did  not  cease  to 
be  a  state,  nor  her  citizens  to  be  citizens  of  the  Union.  If  this 
were  otherwise,  the  state  must  have  become  foreign  and  her  citi- 
zens foreigners.  The  war  must  have  ceased  to  be  a  war  for  the 
suppression  of  rebellion,  and  must  have  become  a  war  for  conquest 
and  subjugation.  Our  conclusion,  therefore,  is  that  Texas  con- 
tinued to  be  a  state,  and  a  state  of  the  Union,  notwithstanding 
the  transactions  to  which  we  have  referred.  And  this  conclusion, 
in  our  judgment,  is  not  in  conflict  with  any  act  or  declaration  of 
any  department  of  the  national  government,  but  entirely  in  ac- 
cordance with  the  whole  series  of  such  acts  and  declarations  since 
the  first  outbreak  of  the  rebellion. 

"  But  in  order  to  the  exercise  by  a  state  of  the  right  to  sue  in 
this  court,  there  needs  to  be  a  state  government  competent  to 
represent  the  state  in  its  relations  with  the  national  government, 
so  far  at  least  as  the  institution  and  prosecution  of  a  suit  is  con- 
cerned. And  it  is  by  no  means  a  logical  conclusion  from  the 
premises  which  we  have  endeavored  to  establish  that  the  govern- 
ment relations  of  Texas  to  the  Union  remain  unaltered.     Oblio-a- 

© 

tions  often  remain  unimpaired  while  relations  are  greatly  changed. 
The  obligations  of  allegiance  to  the  state  and  of  obedience  to  her 
laws,  subject  to  the  Constitution  of  the  United  States,  are  binding 
upon  all  citizens,  whether  faithful  or  unfaithful  to  them ;  but  the 
relations  which  subsist  while  these  obligations  are  performed  are 
essentially  different  from  those  which  arise  when  they  are  disre- 
garded and  set  at  naught.  And  the  same  must  necessarily  be 
true  of  the  obligations  and  relations  of  states  and  citizens  to  the 
Union.      No  one  has  been  bold  enough  to  contend  that  while 
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Texas  was  controlled  by  a  government  hostile  to  the  United 
States,  and  in  affiliation  with  a  hostile  confederation  waging  war 
upon  the  United  States,  senators  chosen  by  her  legislature  or  rep- 
resentatives elected  by  her  citizens  were  entitled  to  seats  in  Con- 
gress, or  that  any  suit  instituted  in  her  name  could  be  entertained 
in  this  court.  All  admit  that  during  this  condition  of  civil  war, 
the  rights  of  the  state  as  a  member,  and  of  her  people  as  citizens,  of 
the  Union  were  suspended.  The  government  and  the  citizens  of 
the  state,  refusing  to  recognize  their  constitutional  obligations,  as- 
sumed the  character  of  enemies  and  incurred  the  consequences  of 
rebellion. 

_"  These  new  relations  imposed  new  duties  upon  the  United 
States.  The  first  was  that  of  suppressing  the  rebellion.  The  next 
was  that  of  re-establishing  the  broken  relations  of  the  state  with 
the  Union.  The  first  of  these  duties  having  been  performed,  the 
next  necessarily  engaged  the  attention  of  the  national  govern- 
ment. The  authority  for  the  performance  of  the  first  had  been 
found  in  the  power  to  suppress  insurrection  and  carry  on  war ; 
for  the  performance  of  the  second,  authority  was  derived  from 
the  obligation  of  the  United  States  to  guarantee  to  every  state  in 
the  Union  a  republican  form  of  government.  The  latter,  indeed, 
in  the  case  of  a  rebellion  which  involves  the  government  of  a 
state,  and  for  the  time  excludes  the  national  authority  from  its 
limits,  seems  to  be  a  necessary  complement  of  the  former.  Of 
this  the  case  of  Texas  furnishes  a  striking  illustration.  When  the 
war  closed  there  was  no  government  in  the  state  except  that 
which  had  been  organized  for  the  purpose  of  waging  war  against 
the  United  States.  That  government  immediately  disappeared. 
The  chief  functionaries  left  the  state.  Many  of  the  subordinate 
officials  followed  their  example.  Legal  responsibilities  were  an- 
nulled or  greatly  impaired.  It  was  inevitable  that  great  confu- 
sion should  prevail.  If  order  was  maintained,  it  was  where  the 
good  sense  and  virtue  of  the  citizens  gave  support  to  local  acting 
magistrates  and  supplied  more  directly  the  needful  restraints." 

Note. — The  manuscript  of  Mr.  Curtis  for  this  chapter  abruptly  ends  at  this 
point.  The  editor  will  make  an  elaborate  note  in  the  Appendix  concerning  the 
other  cases  upon  which  Mr.  Curtis  intended  to  comment. — J.  C.  0. 
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Necessity  of  Organic  Laws  to  Supply  the  Machinery  of  the 
New  Government. — Mode  of  Choosing  the  President. — His 
Constitutional  Functions. — Counting  the  Electoral  Yote. — 
The  Electoral  System  Prostrated  by  the  Nominating  Con- 
ventions. 

In  all  our  constitutional  history  there  is  no  more  important 
study  than  that  which  is  to  be  made  by  examining  the  process  of 
unfolding  and  applying  the  Constitution  as  it  came  to  the  hands  of 
the  first  Congress  by  the  enactment  of  the  organic  laws  that  were 
to  put  it  into  operation,  and  the  establishment  of  the  first  prece- 
dents that  were  to  determine  its  meaning.  Along  with  the  inter- 
pretations that  were  given  to  it  by  the  legislative  department,  this 
study  should  also  embrace  those  which  were  acted  upon  by  the 
executive.  In  short,  the  amount  of  constitutional  construction 
settled  during  the  administration  of  Washington,  and  before  the 
era  of  judicial  interpretations  had  really  begun,  is  so  considerable 
and  instructive  that  a  large  space  must  be  here  given  to  its 
examination.  The  first  legislative  interpretations  derive  their  im- 
portance from  the  fact  that  they  were  settled  immediately  after 
the  discussions  which  had  attended  the  adoption  of  the  Constitu- 
tion, and  from  the  further  fact  that  ten  of  the  members  of  the 
first  House  of  Kepresentatives  had  been  members  of  the  conven- 
tion which  framed  it,  and  two  of  the  members  of  the  first  Senate 
had  also  been  members  of  that  body.1     The  first  Congress  ex- 


1  The  members  of  the  first  House  of  Representatives  who  had  been  members 
of  the  Federal  Convention  were:  Nicholas  Gilman,  of  New  Hampshire;  Elbridge 
Gerry,  of  Massachusetts;  Roger  Sherman,  of  Connecticut;  George  Clymer  and 
Thomas  Fitzsimmons,  of  Pennsylvania;  Daniel  Carroll,  of  Maryland;  James  Madi- 
son, Jr.,  of  Virginia;  Hugh  Williamson,  of  North  Carolina;  and  Abraham  Bald- 
win, of  Georgia.  All  of  them  had  signed  the  Constitution  excepting  Mr.  Gerry. 
Pierce  Butler,  of  South  Carolina,  and  William  Few,  of  Georgia,  were  the  two  mem- 
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tended  from  the  4th  of  March,  1789,  until  the  3d  of  March,  1791, 
in  three  sessions :  the  first  session  being  from  March  4,  1789,  to 
September  29,  1789;  the  second  from  January  i,  1790,  to  Au- 
gust 12,  1790 ;  and  the  third  from  December  6,  1790,  to  March 
3,  1791.  The  first  and  the  second  sessions  were  held  at  the  city 
of  New  York,  and  the  third  was  held  at  Philadelphia.  A  bare 
enumeration  of  some  of  the  topics  that  were  acted  upon  by  this 
Congress  will  evince  the  number  and  character  of  the  constitu- 
tional interpretations  which  were  then  adopted  by  the  legislative 
department. 

First,  then,  the  determination  of  the  oaths  of  office  necessary 
to  be  taken  in  the  organization  of  the  new  government,  the  ascer- 
tainment of  the  persons  who  had  been  elected  to  the  offices  of 
president  and  vice-president,  and  the  framing  of  the  executive 
departments  demanded  immediate  attention. 

As  revenue  was  essential  to  the'  operation  of  the  new  govern- 
ment, the  modes  in  which  its  taxing  power  was  to  be  exercised 
came  at  once  into  consideration.  The  distribution  and  exercise 
of  the  judicial  power  by  the  establishment  of  courts  other  than 
the  Supreme  Court,  distinction  of  the  irrespective  jurisdictions,  the 
enactment  of  process,  and  the  other  machinery  of  justice  were 
alike  needful  for  the  completion  of  the  system  required  by 
the  general  provisions  and  mandates  of  the  Constitution.  The 
management  of  the  public  debt,  which  the  Constitution  had 
made  as  valid  against  the  United  States  under  the  new  provision 
as  under  the  Confederation ;  the  creation  of  a  land"  office ;  the 
exercise  of  the  coinage  power  by  the  establishment  of  a  mint ; 
the  creation  of  a  bank ;  the  organization  of  the  militia  -,  the  de- 
termination of  a  mode  of  filling  the  office  of  president  when  there 
should  be  a  vacancy  and  no  vice-president  to  succeed;  and  the 
final  settlement  of  the  government  —  all  this  and  a  great  deal 
more  that  was  done  by  this  Congress  involved  the  first  practical 
application  of  the  Constitution,  in  the  transition  from  the  old  to 

bers  of  the  first  Senate  who  had  been  members  of  the  Federal  Convention,  and  had 
signed  the  Constitution.  The  Senate  sat  with  closed  doors  until  the  second  ses- 
sion of  the  third  Congress,  both  in  legislative  and  executive  sessions,  excepting  on 
one  occasion— the  contested  election  of  Mr.  Gallatin  as  a  senator  from  Pennsylva- 
nia. Consequently  there  are  but  very  meagre  accounts  of  the  Senate's  proceed- 
ings prior  to  the  second  session  of  the  third  Congress.— J.  C.  C. 
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the  new  state  of  things.  Finally,  it  devolved  upon  this  Congress 
to  formulate  and  propose  some  of  the  Amendments  of  the  Consti- 
tution which,  although  not  made  conditions  precedent  by  the  rat- 
ifying states,  had  been  earnestly  pressed  upon  its  consideration 
by  most  of  them.  Before  a  description  is  given  of  the  first  prece- 
dent established  in  1789  for  the  ascertainment  of  the  person  who 
was  to  fill  the  chief  executive  office,  it  will  be  well  to  make  an 
historical  review  of  the  design  of  the  electoral  system  in  the  ap- 
pointment of  a  chief-magistrate. 

When  it  had  been  settled  in  the  convention  of  the  states  in 
1787  that  the  new  government  must  have  an  executive  head,  to 
consist  of  a  single  person,  the  question  of  how  he  was  to  be  ap- 
pointed did  not  involve,  in  the  same  way  as  in  the  case  of  the 
legislative  department,  the  consideration  of  the  "federal"  or  the 
"national"  principle.  The  appointment  of  the  chief  executive 
officer  directly  or  indirectly  by  the  people  of  the  United  States, 
or  by  the  legislatures  or  the  governors  of  the  states,  or  by  the 
Congress,  Avould  be  consistent  with  a  union  of  the  states  as  polit- 
ical corporations,  or  with  a  union  formed  by  the  whole  people  of 
the  United  States,  or  with  one  in  which  both  of  these  ideas  were 
to  be  united ;  so  that  upon  the  executive  department  there  did 
not  arise  the  same  contest  between  the  friends  and  opponents  of 
the  national  principle  that  arose  with  respect  to  the  representa- 
tion in  the  legislative  body.  But  the  great  latitude  of  choice  as 
to  the  mode  of  appointing  or  choosing  an  elective  chief-magis- 
trate, and  the  duration  and  tenure  of  so  great  an  office,  brought 
out  the  widest  diversities  of  opinion.  It  is  interesting  to  note  the 
development  of  the  complete  conception  of  this  office,  as  it  grew 
to  its  full  proportions — proportions  which  at  length  made  it  equal 
in  power  to  many  monarchies,  and  in  some  respects  made  it 
greater  than  the  power  of  some  constitutional  kings.  Perhaps 
there  is  no  part  of  our  Constitution  which  is  better  entitled  to 
the  praise  of  success  than  the  mode  in  which  an  executive  office 
of  such  great  power  was  made  an  elective  office  and  made  con- 
sistent with  republican  government.  But  from  the  first  germs 
of  the  conception  of  such  an  office  to  the  time  when  it  became 
formed  and  rounded  in  all  the  proportions  in  which  Ave  know  it, 
there  was  an  interval  filled  with  many  plans,  many  conflicts  of 
opinion,  many  wise  and  necessary  adjustments. 
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At  first,  the  idea  of  having  the  executive  chosen  by  the  people 
of  the  United  States  at  large  was  hardly  entertained  at  all  in  the 
convention.  The  reason  why  it  was  not  was  that  the  first  idea 
of  the  executive  office  assumed  that  its  chief,  if  not  its  only  func- 
tion would  be  that  of  an  executive  agent  of  the  legislative  will. 
Accordingly,  in  the  first  plan  brought  forward  the  appointment 
of  the  executive  was  vested  in  the  legislative  department,  because 
it  was  not  supposed  that  the  people  would  make  a  wise  choice  of 
the  kind  of  magistrate  then  contemplated.  It  was  thought  that 
the  best  mode  of  obtaining  a  suitable  incumbent  of  this  office 
as  it  was  originally  expected  to  be  framed,  would  be  to  avoid 
the  tumults  and  risks  of  a  popular  election,  and  to  commit  to  the 
legislature  the  choice  of  a  magistrate  who  was  expected  at  first  to 
be  only  the  executive  servant  of  the  legislature.  But  to  coun- 
teract the  inconvenience  and  danger  of  having  the  chief  executive 
magistrate  chosen  by  the  legislature,  the  first  expedient  that  was 
thought  of  was  to  make  the  incumbent  of  the  office  ineligible  a 
second  time.  This,  in  its  turn,  would  be  attended  with  serious 
disadvantages,  but  as  it  was  difficult  to  agree  on  the  proper  length 
of  the  official  term,  and  as  the  evils  of  a  choice  by  the  legislative 
department  became  developed  more  clearly,  some  other  mode  of 
filling  the  office  had  to  be  considered. 

Of  course,  if  the  election  of  a  chief-magistrate  were  to  be  given 
to  the  people  of  the  Union  by  a  direct  vote,  they  would  have  to 
vote  in  their  respective  states  according  to  their  state  rules  of 
suffrage,  which  differed  very  considerably,  or  else  there  would 
have  to  be  a  national  qualification  of  voters  for  this  special  pur- 
pose. The  suggestion  of  an  intermediate  body  of  electors,  to  be 
appointed  for  the  express  purpose  of  choosing  the  president  pre- 
sented an  alternative  method,  which  revealed  the  necessity  for 
making  the  president  impeachable  while  in  office,  so  as  to  obviate 
the  dangers  of  his  corrupting  the  electors  to  secure  a  re-election. 

When  the  report  of  the  committee  of  detail  came  into  the 
convention,  and  it  appeared  that  they  proposed  to  vest  the  ap- 
pointment of  the  president  in  the  national  legislature  for  a  term 
of  seven  years,  and  to  make  the  incumbent  ineligible  a  second 
time,  a  proposition  for  a  direct  election  by  the  people  was  nega- 
tived by  a  large  majority  of  the  states.  It  is  important  to  under- 
stand the  reasons  for  this.     To  have  vested  the  election  directly 
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in  the  people  of  the  United  States  as  one  community  would  have 
been  liable  to  the  objection  that  it  would  make  a  consolidated 
democracy,  composed  only  of  the  free  inhabitants  and  voters  of 
the  several  states.  The  federal  principle  had  been  introduced  into 
the  construction  of  the  Senate ;  but  in  the  construction  of  the  ex- 
ecutive what  was  needful  was  to  give  the  people  of  each  state  a 
relative  weight  in  the  election,  by  calculating  their  relative 
weight,  not  by  the  numbers  of  free  inhabitants  and  voters,  but  by 
some  different  rule.  But  if  a  body  of  electors  were  to  be  inter- 
posed for  the  people  of  each  state,  how  were  the  electors  to  be 
appointed?  Were  they  to  be  chosen  by  the  states  in  a  certain  ra- 
tio, or  were  they  to  be  appointed  by  the  Congress,  or  was  the 
election  of  the  president  to  remain  vested  in  the  Congress  ? 

The  relations  which  it  was  found  must  be  established  between 
the  president  and  the  Senate  in  the  great  matters  of  appointment 
to  office,  and  the  negotiation  and  ratification  of  treaties,  and  the 
president's  veto  power  in  the  enactment  of  laws,  as  well  as  his 
function  of  executive  magistrate,  compelled  the  convention  to 
separate  his  election  in  the  first  instance  entirely  from  the  Senate, 
and  then  to  separate  it  equally  from  the  whole-  Congress.  It  was 
found  to  be  most  advantageous  to  adopt  the  plan  of  an  intermedi- 
ate body  of  electors,  and  to  refer  their  appointment  to  the  people 
of  the  states.  Without  prescribing,  therefore,  by  any  positive  di- 
rection how  the  people  of  the  states  should  appoint  their  electors, 
the  plan  that  was  finally  adopted  left  it  to  the  state  legislatures  to 
determine  in  what  manner  the  electors  were  to  be  appointed,  but 
made  the  whole  number  of  electors  for  the  people  of  each  state  to 
be  equal  to  the  whole  number  of  their  senators  and  representa- 
tives in  Congress. 

Having  thus  reached  the  settlement  of  the  plan  for  the  pri- 
mary election  of  the  president,  I  must  now  turn  aside  from  the 
narrative  to  make  some  comments  upon  that  part  of  it  which 
gave  to  the  legislature  of  each  state  the  power  to  determine  the 
manner  in  which  the  electors  within  the  state  were  to  be  appoint- 
ed. The  doctrine  has  been  advanced  by  some  that  this  provision 
of  the  Constitution  has  vested  in  the  legislature  of  each  state  a 
full  and  unrestricted  choice  between  every  possible  mode  in  which 
public  functionaries  can  be  appointed ;  that  if  the  state  legislature 
should  choose  to  confer  on  the  governor  or  on  a  court  or  on  a 
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private  individual  the  power  to  appoint  the  presidential  electors, 
it  can  do  so ;  that  the  people  of  the  state  have  no  fixed  constitu- 
tional right  to  make  their  voice  potential  in  the  choice  of  the 
president;  and  that  the  purpose  of  the  whole  scheme  was  to  re- 
move the  choice  of  the  president  from  the  popular  determination, 
and  to  make  it  a  kind  of  corporate  right  of  the  state,  to  be  exer- 
cised just  as  its  legislature  might  determine. 

This  doctrine  requires  a  brief  examination.  It  is  necessary 
always  to  construe  the  Constitution  not  merely  by  its  naked  lan- 
guage, but  by  some  reference  to  historical  facts.  It  is  an  indubi- 
table fact  that  after  the  framers  of  the  Constitution  had  decided 
to  separate  the  primary  election  of  the  president,  in  every  form, 
from  all  possible  control  of  either  branch  of  the  Congress,  and 
to  have  an  intermediate  body  of  electors  in  each  state  appointed 
for  the  single  purpose  of  casting  the  electoral  votes,  there  were 
but  two  modes  in  which  it  was  ever  contemplated  that  the  elec- 
tors could  be  appointed.  The  two  and  only  alternatives  were 
either  a  popular  choice  of  the  electors  or  a  choice  of  them  by  the 
state  legislature,  as  that  body  might  determine.  That  all  other 
modes  were  to  be  excluded  is  plain  from  various  considerations. 
One  is,  that  the  principles  of  republican  government,  as  opposed 
to  every  kind  of  oligarchy,  required  that  the  sense  of  the  people 
should  operate  in  the  choice  of  the  chief-magistrate.  It  would 
so  operate  if  the  electors  were  to  be  chosen  by  the  people  of  a 
state  or  were  to  be  chosen  by  their  legislature,  for  in  either 
mode  the  political  sentiment  and  wishes  of  the  people  of  the 
state  would  find  expression  through  the  electors  who  might  be 
appointed.  But  if  the  legislature  of  a  state  were  to  devolve  the 
appointment  of  the  electors  on  any  select  number  of  individuals, 
the  electoral  votes  of  the  people  of  that  state  would  be  in  the 
hands  of  a  dangerous  oligarchy ;  and  if,  after  the  legislature  had 
determined  that  the  electors  should  be  appointed  by  a  majority 
of  the  qualified  voters  of  the  state,  and  they  had  voted  and  made 
returns  of  their  votes  according  to  law,  the  legislature  should 
authorize  any  body  of  state  officers  to  disqualify  or  disfranchise 
any  portion  of  those  voters  by  rejecting  their  votes  from  the 
returns,  a  power  capable  of  the  most  corrupt  abuses  would  be 
established  over  the  electoral  votes  of  the  people  of  the  state. 
Nothing  is  more  apparent  or  conspicuous  in  the  efforts  of  those 
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who  framed  this  electoral  system  than  their  solicitude  to  remove 
it  from  all  corrupt  influences.  For  this  purpose  they  got  as  near 
to  the  people  as  they  could,  without  prescribing  in  so  many 
terms  that  the  people  should  vote  directly  for  the  president. 
For  this  purpose  they  assumed  that  the  electors  would  be  ap- 
pointed by  the  people,  whom  no  one  could  corrupt ;  or  that  they 
would  be  appointed  by  the  legislature,  who  would  be  less  likely 
than  a  smaller  body  to  be  corrupted,  and  who  would  themselves 
be  chosen  in  accordance  with  the  political  sentiments  of  their 
constituents.  The  most  important  evidence  of  the  original  de- 
sign of  the  electoral  system,  aside  from  the  proceedings  of  the 
convention,  is  to  be  found  in  Hamilton's  comprehensive  exposi- 
tion given  in  No.  68  of  The  Federalist.  It  was  written  and  pub- 
lished while  the  Constitution  was  before  the  people  of  the  states 
for  ratification,  and  it  came  from  the  pen  of  one  who  had  the 
most  ample  means  for  understanding  all  the  reasons  for  the  adop- 
tion of  this  mode  of  appointing  the  president.  It  appears  from 
Hamilton's  testimony  that  this  was  almost  the  only  part  of  the 
Constitution  of  any  consequence  which  had  escaped  without  se- 
vere censure,  or  which  had  received  the  slightest  mark  of  appro- 
bation from  its  opponents.  His  commentary  is  so  important  that, 
although  it  is  well  known,  I  quote  it  at  length  : 

"  1  venture  somewhat  further,  and  hesitate  not  to  affirm  that 
if  the  manner  of  it  be  not  perfect,  it  is  at  least  excellent.  It 
unites  in  an  eminent  degree  all  the  advantages  the  union  of  which 
was  to  be  wished  for. 

"  It  was  desirable  that  the  sense  of  the  people  should  operate  in 
the  choice  of  the  person  to  whom  so  important  a  trust  was  to  be  con- 
fided. This  end  will  be  answered  by  committing  the  right  of  mak- 
ing it,  not  to  any  pre-established  body,  but  to  men  chosen  by  the 
people  for  the  special  purpose  and  at  the  particular  conjuncture. 

"It  was  equally  desirable  that  the  immediate  election  should 
be  made  by  men  most  capable  of  analyzing  the  qualities  adapted 
to  the  station,  and  acting  under  circumstances  favorable  to  delib- 
eration and  to  a  judicious  combination  of  all  the  reasons  and  in- 
ducements that  were  proper  to  govern  their  choice.  A  small 
number  of  persons,  selected  by  their  fellow-citizens  from  the  gen- 
eral mass,  will  be  most  likely  to  possess  the  information  and  dis- 
cernment requisite  to  so  complicated  an  investigation. 
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"  It  was  also  peculiarly  desirable  to  afford  as  little  opportunity 
as  possible  to  tumult  and  disorder.  This  evil  was  not  least  to  be 
dreaded  in  the  election  of  a  magistrate  who  was  to  have  so  im- 
portant an  agency  in  the  administration  of  the  government.  But 
the  precautions  which  have  been  so  happily  concerted  in  the  sys- 
tem under  consideration  promise  an  effectual  security  against  this 
mischief.  The  choice  of  several,  to  form  an  intermediate  body  of 
electors,  will  be  much  less  apt  to  convulse  the  community  with 
any  extraordinary  or  violent  movements  than  the  choice  of  one, 
who  was  himself  to  be  the  final  object  of  the  public  wishes.  And 
as  the  electors,  chosen  in  each  state,  are  to  assemble  and  vote  in 
the  state  in  which  thev  are  chosen,  this  detached  and  divided  sit- 
uation  will  expose  them  much  less  to  heats  and  ferments  that 
might  be  communicated  to  them  from  the  people,  than  if  they 
were  all  to  be  convened  at  one  time  in  one  place. 

"  Nothing  was  more  to  be  desired  than  that  every  practicable 
obstacle  should  be  opposed  to  cabal,  intrigue,  and  corruption. 
Those  most  deadly  adversaries  of  republican  government  might 
naturally  have  been  expected  to  make  their  approaches  from 
more  than  one  quarter,  but  chiefly  from  the  desire  in  foreign 
powers  to  gain  an  improper  ascendant  in  our  councils.  How 
could  they  better  gratify  this  than  by  raising  a  creature  of  their 
own  to  the  chief -magistracy  of  the  Union?  But  the  convention 
have  guarded  against  all  danger  of  this  sort  with  the  most  provi- 
dent and  judicious  attention.  They  have  not  made  the  appoint- 
ment of  the  president  to  depend  on  pre-existing  bodies  of  men, 
who  might  be  tampered  with  beforehand  to  prostitute  their  votes ; 
but  they  have  referred  it  in  the  first  instance  to  an  immediate  act 
of  the  people  of  America,  to  be  exerted  in  the  choice  of  persons 
for  the  temporary  and  sole  purpose  of  making  the  appointment. 
And  they  have  excluded  from  eligibility  to  this  trust  all  those 
who  from  situation  might  be  suspected  of  too  great  devotion  to 
the  president  in  office.  No  senator,  representative,  or  other  per- 
son holding  a  place  of  trust  or  profit  under  the  United  States 
can  be  of  the  number  of  the  electors.  Thus,  without  corrupting 
the  body  of  the  people,  the  immediate  agents  in  the  election  will 
at  least  enter  upon  the  task  free  from  any  sinister  bias.  Their 
transient  existence  and  their  detached  situation,  already  noticed, 
afford  a  satisfactory  prospect  of  their  continuing  so  to  the  con- 
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elusion  of  it.  The  business  of  corruption,  when  it  is  to  embrace 
so  considerable  a  number  of  men,  requires  time  as  well  as  means. 
Nor  would  it  be  found  easy  suddenly  to  embark  them,  dispersed 
as  they  would  be  over  thirteen  states,  in  any  combinations  found- 
ed upon  motives  which,  though  they  could  not  properly  be  de- 
nominated corrupt,  might  yet  be  of  a  nature  to  mislead  them 
from  their  duty. 

"  Another  and  no  less  important  desideratum  was,  that  the 
executive  should  be  independent  for  his  continuance  in  office  on 
all  but  the  people  themselves.  He  might  otherwise  be  tempted 
to  sacrifice  his  duty  to  his  complaisance  for  those  whose  favor 
was  necessary  to  the  duration  of  his  official  consequence.  This 
advantage  will  also  be  secured  by  making  his  re-election  to  de- 
pend on  a  special  body  of  representatives,  deputed  by  the  society 
for  the  single  purpose  of  making  the  important  choice. 

"  All  these  advantages  will  be  happily  combined  in  the  plan 
devised  by  the  convention,  which  is,  that  each  state  shall  choose 
a  number  of  persons  as  electors,  equal  to  the  number  of  senators 
and  representatives  of  such  state  in  the  national  government, 
who  shall  assemble  within  the  state,  and  vote  for  some  fit  person 
as  president.  Their  votes  thus  given  are  to  be  transmitted  to  the 
seat  of  the  national  government,  and  the  person  who  may  hap- 
pen to  have  a  majority  of  the  whole  number  of  votes  will  be  the 
president.  But  as  a  majority  of  the  vote  might  not  always  hap- 
pen to  centre  in  one  man,  and  as  it  might  be  unsafe  to  permit 
less  than  a  majority  to  be  conclusive,  it  is  provided  that  in  such 
a  contingency  the  House  of  Representatives  shall  select,  out  of 
the  candidates  who  shall  have  the  five  highest  numbers  of  votes, 
the  man  who,  in  their  opinion,  may  be  the  best  qualified  for  the 
office. 

"  This  process  of  election  affords  a  moral  certainty  that  the 
office  of  president  will  seldom  fall  to  the  lot  of  any  man  who  is 
not  in  an  eminent  degree  endowed  with  the  requisite  qualifica- 
tions. Talents  for  low  intrigue  and  the  little  arts  of  popularity 
may  alone  suffice  to  elevate  a  man  to  the  first  honors  of  a  single 
state ;  but  it  will  require  other  talents,  and  a  different  kind  of 
merit  to  establish  him  in  the  esteem  and  confidence  of  the  whole 
Union,  or  of  so  considerable  a  portion  of  it  as  would  be  necessary 
to  make  him  a  successful  candidate  for  the  distinguished  office  of 
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President  of  the  United  States.  It  will  not  be  too  strong  to  say- 
that  there  will  be  a  constant  probability  of  seeing  the  station 
filled  by  characters  pre-eminent  for  ability  and  virtue.  And  this 
will  be  thought  no  inconsiderable  recommendation  of  the  Consti- 
tution, by  those  who  are  able  to  estimate  the  share  which  the 
executive  in  every  government  must  necessarily  have  in  its  good 
or  ill  administration.  Though  we  cannot  acquiesce  in  the  polit- 
ical heresy  of  the  poet,  who  sings, 

"  'For  forms  of  government  let  fools  contest — 
That  which  is  best  administered  is  best ;' 

yet  we  may  safely  pronounce  that  the  true  test  of  a  good  gov- 
ernment is  its  aptitude  and  tendency  to  produce  a  good  adminis- 
tration." 

It  will  not  be  unprofitable  to  make  some  comments  on  this 
luminous  explanation.  First,  then,  what  did  Hamilton  mean  when 
he  said  that  the  sense  of  the  people  would  operate  in  the  choice  of 
the  person  to  whom  so  important  a  trust  as  the  presidency  was  to 
be  confided  ?  The  choice  was  deliberately  and  purposely  withheld 
from  the  immediate  votes  of  the  people.  How,  then,  was  their 
sense  to  operate  in  the  choice,  and  what  did  the  commentator 
mean  by  "  the  sense  of  the  people  "  ?  The  context  of  his  essay 
shows  that  by  the  sense  of  the  people  operating  in  the  choice  of 
the  president  he  did  not  mean  that  they  were  to  impose  their  will 
upon  the  electors  in  the  selection  of  the  individual.  The  right- 
of  making  the  choice  is  committed  to  a  body  of  men  most  capable 
of  analyzing  the  qualities  adapted  to  the  station,  acting  under 
circumstances  favorable  to  deliberation  and  to  a  judicious  combi- 
nation of  all  the  reasons  and  inducements  proper  to  govern  their 
choice.  "  A  small  number  of  persons,"  he  adds,  "  selected  by 
their  fellow-citizens  from  the  general  mass,  will  be  most  likely 
to  possess  the  information  and  discernment  requisite  to  so  com- 
plicated an  investigation." 

It  was  not,  then,  by  dictating  to  the  electors  for  what  individ- 
ual they  were  to  cast  their  electoral  votes  that  the  sense  of  the 
people  was  to  operate.  How,  then,  could  it  operate  ?  First,  it 
would  operate  in  the  appointment  of  the  electors,  by  the  selection 
of  men  fit  to  exercise  such  a  trust ;  secondly,  it  would  operate  in 
the  choice  of  a  body  of  electors  agreeing  in  political  sentiment 
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with  the  majority  of  their  fellow-citizens  by  whom  they  were  to 
be  appointed;  and  thus  the  political  sentiments  of  the  people 
would  at  all  times  be  felt  in  the  electoral  colleges,  not  in  the 
designation  of  the  individual  for  whom  the  electoral  votes  were 
to  be  cast,  but  in  the  prevalence  or  defeat  of  whatever  public 
policy  in  the  administration  of  affairs  might  command  the  appro- 
bation or  the  dissent  of  the  people  of  each  state. 

It  appears  further,  according  to  Hamilton's  view  and  accord- 
ing to  all  contemporary  testimony,  that  the  electoral  system  was 
adopted  in  order  to  take  precautions  and  security  against  the 
tumult  and  disorder  which  would  be  likely  to  attend,  which  must 
inevitably  attend,  a  direct  choice  of  the  president  by  popular 
vote.  The  reasoning  was  that  the  choice  of  several  to  form  an 
intermediate  body  of  electors  would  be  much  less  apt  to  convulse 
the  community  with  any  extraordinary  and  violent  movements 
than  the  choice  of  one,  who  was  himself  to  be  the  final  object  of 
the  public  wishes;  and  the  electors  themselves,  being  in  a  de- 
tached and  divided  situation,  would  be  much  less  exposed  to 
heats  and  ferments  that  might  be  communicated  to  them  from 
the  people  than  if  they  were  all  to  be  convened  at  one  time  in 
one  place. 

The  whole  purpose  of  the  system  is  summed  up  by  Hamilton 
in  a  brief  description  of  the  plan,  namely,  "  that  each  state  shall 
choose  a  number  of  persons  as  electors,  equal  to  the  number  of 
1  senators  and  representatives  of  such  state  in  the  national  govern- 
ment, who  shall  assemble  within  the  state,  and  vote  for  some  fit 
person  as  president." 

Here,  then,  we  have  what  was  undoubtedly  understood  as  the 
design  of  the  electoral  sj'stem  at  the  time  of  the  formation  and 
adoption  of  the  Constitution.  Are  the  circumstances  attending 
the  first  election  of  Washington  to  be  considered  as  militating 
against  this  view ;  or  are  they  to  be  regarded  as  constituting  an 
exceptional  case,  in  no  important  aspect  inconsistent  with  what 
we  know  of  the  purpose  of  the  system?  If  it  appears  that,  on 
the  first  occasion  of  choosing  a  president,  the  sense  of  the  people 
in  regard  to  the  most  eligible  individual,  and  the  convictions  of 
the  electors  in  regard  to  the  fittest  person,  concurred,  because  of 
the  universal  belief  that  Washington's  services  in  the  first  admin- 
istration of  the  new  government  were  essential  to  the  success  of 


THE    NATURE    OF    THE    CONSTITUTION.  95 

the  Constitution,  there  is  nothing  in  the  occurrence  which  mili- 
tates against  the  design  and  purpose  of  the  electoral  system,  as 
understood  at  that  period.  This  appears  very  clearly  from  every- 
thing that  took  place. 

The  Constitution  was  first  published  at  Philadelphia,  in  the 
Pennsylvania  Journal,  on  the  19th  of  September,  1787.  On  the 
27th  of  September  another  Philadelphia  paper  "  nominated,"  as 
we  should  now  say,  General  Washington  for  the  presidency.  The 
suggestion  was  instantly  echoed  through  the  country.  As  soon 
as  it  was  known  what  the  office  was  to  be,  the  people  of  the 
United  States,  with  almost  one  voice,  declared  that  the  new  gov- 
ernment must  be  intrusted  to  Washington's  superintending  care. 
It  has  sometimes  been  said  that  the  office  of  president  was  made 
in  the  expectation  that  he  would  be  first  called  to  fill  it.  It  was 
not  so  to  any  considerable  extent.  .  The  framers  of  the  Constitu- 
tion knew  that  they  had  a  Washington,  but  they  also  knew  that 
in  all  human  probability  there  never  would  be  another  man  pos- 
sessing his  peculiar  character.  They  framed  the  executive  office, 
not  for  him,  but  for  all  time.  But  when  the  people  saw  what  the 
office  was  to  be,  they  demanded  Washington's  election  as  the 
first  president.  Every  electoral  vote  in  the  Union  was  cast  for 
him.  Yet  there  were  other  public  men  of  great  eminence  and 
reputation  who  might  have  aspired  to  the  position,  and  who 
would  have  received  more  or  less  of  the  electoral  votes,  if  the 
wishes  and  determinations  of  the  people  had  not  so  strongly 
pointed  to  Washington  as  the  person  to  whom  must  be  com- 
mitted the  grand  experiment  of  putting  the  Constitution  into 
operation. 

Washington's  first  election,  therefore,  and  his  second  election, 
do  not  indicate  that  it  was  the  design  of  the  electoral  system  to 
have  the  electors  under  all  circumstances  perform  the  mere  func- 
tion of  registrars  of  the  popular  will  in  regard  to  a  previously 
designated  individual.  His  election  stands,  in  this  respect,  as  an 
exceptional  case. 

Again  :  It  was  not  the  doctrine  of  that  age  that  the  states, 
as  political  corporations,  or  the  state  governments  were  to  have 
their  state  rights  specially  asserted  or  defended  through  or  in 
the  presidential  office.  In  the  primary  choice  or  appointment  of 
the  President  of  the  United  States  the  Constitution  takes  notice 
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of  the  separate  states,  in  order  that  the  president  may  be  the  rep- 
resentative in  the  executive  office  of  a  majority  of  the  nation — of 
the  people  of  the  United  States.  For  this  purpose,  in  order  to 
make  a  rule  that  will  effect  a  just  measure  of  the  relative  contri- 
bution of  the  people  in  each  state  to  that  majority  of  the  nation, 
the  Constitution  gives  to  them  the  same  number  of  electoral 
votes  that  they  have  of  senators  and  representatives  combined ; 
and  in  order  to  leave  the  state  untrammelled  in  regard  to  the 
choice  of  the  electors,  it  leaves  it  to  the  people  of  the  state  to 
determine  whether  it  shall  be  by  their  own  votes  or  by  the  votes 
of  their  legislature.  These  are  the  only  particulars  in  which  the 
states  are  noticed  in  the  mode  of  appointing  the  executive.  The 
one  of  them  fixes  a  rule  for  ascertaining  the  proportion  which 
the  people  of  each  state  contribute  to  the  national  majority  by 
which  the  election  of  a  president  is  to  be  determined ;  the  other 
makes  it  optional  with  the  people  of  each  state  to  have  the  elec- 
tors appointed  by  themselves  or  to  have  them  appointed  by  their 
legislature.  Underlying  the  whole  system  is  the  great  purpose 
to  remove  the  primary  process  of  choosing  the  president  as  far  as 
possible  from  all  central  influence,  from  all  influence  of  the  other 
branches  of  the  government,  from  all  the  means  and  appliances 
of  corruption,  and  to  get  as  near  as  possible  to  a  majority  of  the 
people  of  the  United  States,  in  order  that  their  will  may  operate 
through  the  executive  in  whatever  concerns  the  executive  duties, 
whenever  it  is  necessary  to  assert  it  by  a  change  in  the  executive 
administration. 

If  I  now  take  a  nearer  view  of  the  powers  that  were  to  be 
vested  in  this  great  officer,  the  reader  may  better  appreciate  the 
advantages  and  purposes  of  the  electoral  system. 

The  president  was  to  be  commander-in-chief  of  the  army  and 
the  navy,  and  of  the  militia  of  the  states  when  called  into  the 
service  of  the  United  States ;  which  implied  that  he  was  to  be 
the  military  head  of  the  nation. 

In  him  exclusively  was  to  be  vested  the  power  of  granting 
reprieves  and  pardons  for  offences  against  the  United  States,  ex- 
cept in  cases  of  impeachment. 

He  was  to  have  power  to  make  treaties  with  foreign  nations, 
subject  to  the  advice  and  consent  of  two  thirds  of  the  senators 
present. 
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He  was  to  nominate,  and  with  the  consent  of  the  Senate  to 
appoint,  ambassadors,  other  public  ministers  and  consuls,  judges 
of  the  Supreme  Court,  and  all  other  officers  whose  appointments 
were  not  otherwise  provided  for  in  the  Constitution. 

He  was  to  have  the  power  to  fill  up  all  vacancies  that 
might  happen  during  the  recess  of  the  Senate,  by  granting  com- 
missions that  would  expire  at  the  end  of  their  next  session. 

It  was  to  be  his  duty  from  time  to  time  to  give  to  the  Con- 
gress information  of  the  state  of  the  Union,  and  to  recommend 
such  measures  as  he  might  judge  necessary  and  expedient. 

He  was  to  have  power  on  extraordinary  occasions  to  convene 
both  houses,  or  either  of  them,  and  in  case  of  disagreement  be- 
tween them  as  to  the  time  of  adjournment,  to  adjourn  them  to 
such  time  as  he  might  think  proper. 

He  was  to  receive  the  ambassadors  and  other  public  ministers 
of  foreign  powers,  which  implied  that  all  foreign  intercourse  must 
be  conducted  through  him  as  the  organ  of  the  nation. 

He  was  to  be  invested  with  the  executive  power  of  the 
United  States,  and  to  take  care  that  the  laws  be  faithfully  exe- 
cuted ;  and  he  was  to  commission  all  officers  of  the  United  States. 

To  these  extensive  powers  there  was  to  be  added  another, 
which  was  to  give  him  a  direct  participation  in  the  legislation 
of  the  United  States.  Before  any  bill  could  become  a  law,  it 
was  to  be  presented  to  him  for  his  approval  and  signature ;  if 
not  approved  by  him  it  was  to  be  returned  with  his  objections 
to  the  House  in  Avhich  it  originated,  and  it  could  become  a  law 
only  by  being  passed  by  two  thirds  of  both  houses  notwithstand- 
ing his  objections. 

Finally,  he  was  to  be  bound  by  a  peculiarly  solemn  official 
oath.  He  was  not  only  to  promise  before  God  faithfully  to 
execute  the  office  of  President  of  the  United  States,  but  while 
all  other  officers  of  the  government  were  required  only  to  swear 
that  they  would  support  the  Constitution,  the  president  was  to 
promise  to  the  best  of  his  ability  to  preserve,  protect,  and  de- 
fend it. 

.  That  he  might  not,  in  the  exercise  of  these  vast  powers,  be 
above  the  laws,  he  was  to  be,  like  all  other  officers,  removable 
from  office  on  impeachment  and  conviction  for  treason,  bribery, 
and  other  crimes  and  misdemeanors. 

II.— 7 
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It  is  apparent  that  such  a  magistrate,  standing  in  such  re- 
lations to  the  Senate,  and  to  the  two  branches  of  the  legislature, 
should  not  owe  to  them,  or  either  of  them,  if  it  could  be  avoided, 
either  his  original  appointment  or  his  re-election  to  the  office. 
It  is  equally  apparent  that,  as  the  office  was  to  be  periodically 
filled  at  comparatively  short  periods,  and  as  its  powers  and 
duties  involved  not  the  interests  or  wishes  of  a  part  of  the  nation^ 
not  the  rights  or  interests  of  any  particular  state  or  class  of 
states,  but  the  welfare,  the  interests,  the  dignity,  and  the  will  of 
the  whole  people,  it  was  pre-eminently  necessary  that  b\r  the 
mode  of  his  election  the  president  should  be  made  the  repre- 
sentative of  at  least  a  majority  of  the  nation.  In  all  free 
governments,  and  especially  in  all  republican  systems,  the  ma- 
jority is  assumed  to  express  the  will  of  the  whole ;  and  what- 
ever may  be  the  arguments  for  what  is  called  minority  repre- 
sentation, when  many  public  officers  of  the  same  class  are  to  be 
appointed,  the  majority  principle  is  the  best  that  can  be  applied 
to  the  election  of  a  single  supreme  ruler. 

If  the  choice  of  the  president  had  been  committed  to  a  ma- 
jority of  the  qualified  voters  of  the  different  states,  a  state  in 
which  manhood  suffrage  universally,  or  almost  universally,  pre- 
vailed would  contribute  a  greater  relative  portion  of  the  national 
majority  than  a  state  in  which  suffrage  was  more  restricted. 
But  under  the  rule  which  gives  to  the  people  of  each  state  the 
same  relative  representation  in  the  electoral  college  that  they 
have  in  the  two  houses  of  Congress — a  representation,  that  is  to 
say,  which  is  based  upon  population,  without  regard  to  the  laws 
of  suffrage — a  more  just  and  equal  method  is  applied  for  ascer- 
taining the  relative  contribution  of  the  people  of  each  state  to 
the  majority  of  the  people  of  the  United  States. 

I  now  approach  a  part  of  this  subject  on  which  there  have 
lately  been  developed  two  extreme  opinions.  I  refer  to  the 
mode  of  ascertaining  and  declaring  the  votes  given  by  the 
electoral  bodies  for  a  President  of  the  United  States.  It  is  to  be 
observed  that  the  Constitution  directs  the  electors,  in  voting  for 
the  president,  to  make  a  list  of  their  votes,  which  they  are  to 
sign  and  certify  and  transmit  to  the  seat  of  government,  directed 
to  the  president  of  the  Senate.  These  lists  the  Constitution 
denominates  "  the  certificates ;"  and  as  they  are  to  be  signed  and 
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certified  by  the  persons  claiming  to  act  as  electors,  they  neces- 
sarily bring  before  the  tribunal  that  is  to  act  upon  them  and  to 
declare  the  result  the  right  of  the  persons  who  have  signed  them 
to  act  as  electors  in  the  several  states  from  which  the  certificates 
come.  It  was  necessary  that  some  tribunal  should  be  charged 
with  the  duty  of  examining  the  certificates  and  verifying  the 
votes  which  they  purport  to  contain.  The  process  by  which  this 
duty  was  to  be  performed  is  thus  directed  by  the  Constitution : 
"  The  president  of  the  Senate  shall,  in  the  presence  of  the  Senate 
and  House  of  Representatives,  open  all  the  certificates,  and  the 
votes  shall  then  be  counted.  The  person  having  the  greatest 
number  of  votes  for  president  shall  be  the  president,  if  such 
number  be  a  majority  of  the  whole  number  of  electors  ap- 
pointed." Some  tribunal,  therefore,  is  to  examine  the  certificates, 
to  ascertain  what  electoral  votes  have  been  given  and  to  whom 
they  have  been  given,  and  whether  any  person  has  a  majority  of 
all  the  electoral  votes. 

One  of  the  extreme  opinions  lately  advanced  has  been  that  it 
is  for  the  president  of  the  Senate  to  perform  this  whole  duty ; 
that  he  may  not  only  open  the  certificates,  but  that  he  may  ex- 
amine and  declare  what  votes  have  been  given,  and  pronounce 
the  result,  provided  he  does  it  in  the  presence  of  the  two  houses. 
But  as  this  opinion  has  been  generally  rejected  by  the  sense  of 
the  nation,  it  is  not'  necessary  to  consider  it  at  length.  All  that 
it  is  necessary  to  say  about  it  is  that  the  Constitution  selected  the 
president  of  the  Senate  for  the  ministerial  duty  of  receiving  and 
opening  the  certificates;  but  that  without  the  clearest  evidence 
of  explicit  terras  we  are  not  warranted  in  supposing  that  a  single 
officer,  who  might  himself  be  a  candidate  for  the  presidency,  was 
also  intended  to  be  the  tribunal  which  was  to  discharge  what- 
ever of  judicial  function  or  of  adjudication  was  to  be  involved  in 
"  counting"  the  "  votes." 

The  other  extreme  opinion  is  this :  Assuming  it  to  belong  to 
the  two  houses,  assembled  in  presence  of  each  other,  to  discharge 
the  duty  of  counting  the  electoral  votes  and  declaring  the  result 
upon  the  certificates  opened  by  the  president  of  the  Senate  in 
their  presence ;  yet,  if  there  are  two  certificates  from  the  same 
state,  signed  and  certified  by  different  bodies  of  persons  acting  as 
electors,  the  two  houses  can  only  receive  and  act  upon  the  cer- 
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tiiicate  which  is  accompanied  by  the  written  declaration  of  the 
proper  official  representative  of  the  state  sovereignty  that  the 
persons  who  gave  the  votes  represented  in  that  certificate  were 
duly  and  lawfully  appointed  as  electors  ;  and  that  in  no  case,  not 
even  in  a  case  of  a  plain  and  palpable  and  notorious  fraud,  can 
there  be  any  inquiry  into  the  fact  of  who  the  persons  were  that 
were  duly  appointed  electors,  but  that  the  official  title  to  act  as 
electors  must  be  taken  wholly  and  exclusively  upon  the  attesta- 
tion of  the  officer  who  is  assumed  for  this  purpose  to  have  given 
the  sovereign  attestation  of  the  state  to  the  appointment  of 
electors.  I  believe  I  have  thus  stated  the  doctrine  correctly,  sep- 
arated from  the  facts  of  particular  cases ;  and  I  call  it  an  extreme 
doctrine,  because  all  will  agree  that  it  involves  extreme  conse- 
quences, one  of  which  is  that,  on  the  attestation  of  an  officer  as- 
sumed to  speak  the  sovereign  assertion  of  the  state,  something  is 
to  be  taken  as  true  which  perhaps  is  not  true,  which  may  have 
been  fraudulently  attested,  and  which  may  have  deprived  a  ma- 
jority of  the  people  of  the  state  of  their  rightful  voice  in  the  elec- 
tion of  a  President  of  the  United  States. 

But  we  are  first  to  ascertain  what  was  the  intention  of  those 
who  made  the  Constitution.  "What  did  they  mean  to  describe 
as  the  duty  and  function  of  the  two  houses  by  the  words,  "  and 
the  votes  shall  then  be  counted"  ?  The  votes  have  been  opened ; 
they  are  then  to  be  counted.  Does  counting  mean  mere  arith- 
metical enumeration,  or  does  it  imply  more  ?  That  it  implies 
more  is  apparently  conceded  by  the  very  doctrine  which  I  am  now 
considering,  for  that  doctrine  assumes  that  the  certificates  coming 
from  the  electors  are  not  of  themselves  anything,  unless  they  are 
accompanied  by  the  official  attestation  of  some  officer  speaking 
the  sovereign  assertion  of  the  state  that  the  persons  signing  the 
certificate  and  giving  the  votes  were  duly  appointed  electors. 
The  tribunal  that  is  to  "  count,"  then,  must  look  beyond  the  mere 
certified  lists  of  the  votes,  beyond  the  signatures  of  the  supposed 
electors,  for  some  evidence  that  the  persons  who  purport  to  give 
the  electoral  votes  of  the  people  of  a  state  had  a  lawful  rio-ht  to 
give  them. 

It  has  been  said  that  the  best  and  the  only  evidence  of  their 
right  to  give  the  votes  of  the  state  is  the  assertion  of  the  state 
itself,  speaking  through  its  official  representative;  that  the  act 
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of  voting  in  the  electoral  college  for  a  President  of  the  United 
States  is  an  act  of  the  state  sovereignty ;  and  that  it  would  be 
a  dangerous  encroachment  on  the  rights  of  the  state  as  a  state 
to  allow  its  official  attestation  of  what  persons  had  been  ap- 
pointed as  its  electors  to  be  called  in  question. 

The  principal  and  the  decisive  objection  to  this  doctrine  is, 
that  the  act  of  voting  in  the  electoral  college  was  not  designed 
to  be  an  act  of  the  state  sovereignty  at  all ;  it  was  designed  to 
be  an  act  of  the  people  of  the  state,  in  their  individual  char- 
acters as  a  portion  of  the  people  of  the  United  States,  a  majority 
of  whom  were  to  elect  the  president  through  their  agents  and 
trustees  in  the  electoral  college. 

I  can  discover  in  the  formation  of  the  Constitution,  and  in 
all  its  arrangements  for  the  construction  of  the  executive  de- 
partment, no  theory  or  design  that  will  make  the  primary  elec- 
tion of  the  president  an  act  to  be  performed  by  the  states  in 
their  sovereign  capacities,  or  that  will  make  the  president  in  any 
sense  the  representative  of  the  states.  If  such  was  the  design, 
why  was  not  an  equal  number  of  electoral  votes  given  to  every 
state,  as  every  state  was  given  an  equal  number  of  votes  in  the 
Senate?  "Why  was  not  the  election  of  the  president  devolved 
on  the  state  governments?  "Why  were  not  the  electors  required 
to  vote  as  a  unit?  "Why  were  they  left  at  liberty  to  vote  for 
different  candidates  if,  in  giving  their  electoral  votes,  they  were 
to  represent  the  state  as  a  political  corporation?  All  the  dis- 
cussions and  proceedings  in  the  Federal  Convention^  show  that 
when  it  had  been  determined  to  take  the  choice  of  the  president, 
in  the  first  instance,  away  from  both  of  the  houses  of  Congress, 
the  great  effort  was  to  devise  a  mode  of  election  by  which  the 
people  of  each  state  could  add  their  major  voice  to  the  major 
voices  of  the  people  of  the  other  states,  thus  forming  a  majority 
of  the  nation.  To  this  end  there  were  to  be  as  many  electors 
in  each  state  as  if  has  senators  and  representatives ;  so  that  the 
number  of  electoral  votes  shall  admit  of  as  great  diversity  in 
voting  as  the  political  sentiments  and  wishes  of  the  people  may 
naturally  produce.  It  is  true  that  the  Constitution  declares  that 
"  each  state  shall  appoint "  a  certain  number  of  electors ;  but  that 
it  means  by  "state"  not  the' political  corporation,  but  the  people 
dwelling  in  the  state,  is  apparent  from  the  fact  that  the  presi- 
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dent,  in  no  official?  act,  duty,  or  function  cast  upon  him  by  the 
Constitution,  is  supposed  in  any  degree  to  represent  the  state 
sovereignties ;  whereas  in  all  his  official  acts,  duties,  and  functions 
he  is  supposed  to  represent  the  people  of  the  United  States. 
Did  Mr.  Lincoln  cease  to  be  President  of  the  United  States  soon 
after  his  first  inauguration,  when  a  number  of  the  states  in  their 
corporate  political  characters  had  "  seceded  "  from  the  Union  ? 
By  no  means.  He  had  been  chosen  president  by  a  majority  of 
all  the  electoral  votes,  representing  a  majority  of  the  people  of 
all  the  states ;  and  he  continued  to  be  the  representative  of  that 
majority  of  the  nation,  to  whatever  quarter  of  the  universe  some 
of  the  state  sovereignties  had  strayed  away. 

I  am  by  no  means  disposed  to  deny  that  the  duty  of  counting 
the  electoral  votes  is  a  very  delicate  one ;  but  I  can  see  far  greater 
dangers  in  refusing  to  inquire,  in  cases  that  call  for  inquiry,  into 
the  right  of  those  who  claim  to  be  electors  to  act  as  such,  than 
I  can  see  in  making  such  inquiry.  The  purpose  of  the  Constitu- 
tion is,  that  "  counting  "  the  electoral  votes  implies  the  ascertain- 
ment of  what  are  true  and  lawful  electoral  votes ;  and  while,  in 
all  ordinary  cases,  there  may  be  no  occasion  to  look  beyond  the 
certificates  and  their  accompanying  attestation,  there  may  be 
cases  in  which  the  power  to  do  so  ought  to  be  held  to  be  implied 
in  the  nature  and  objects  of  the  proceeding  by  which  the  primary 
election  of  a  president  is  to  be  determined.  It  is  no  answer  to 
this  view  to  say  that  the  Constitution  has  not  in  express  terms 
granted  such  a  power  to  the  two  houses.  Many  powers  of  vast 
extent  and  importance  have  been  deduced  for  the  general  gov- 
ernment or  some  of  its  departments  by  the  rules  of  implication 
applied  to  provisions  of  the  Constitution  no  more  specific  and 
descriptive  than  this  provision  which  declares  that  the  electoral 
votes  "  shall  then  be  counted."  If  power  to  do  a  particular  thing 
is  necessary  to  the  accomplishment  of  some  object  or  the  dis- 
charge of  some  duty  which  is  provided  for  bv  the  Constitution 
in  general  terms,  Congress  is  amply  authorized  by  the  text  of  the 
Constitution  to  provide  by  law  for  the  doing  of  that  thing.  That 
it  is  obviously  necessary  to  make  inquiry  in  some  cases  into  the 
genuineness  and  truth  of  papers  which  purport,  or  are  certified 
to  be,  electoral  certificates,  in  order  that  electoral  votes  may  not 
be  cast  by  unauthorized  or  disqualified  persons,  will  be  conceded 
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by  all.  The  objection  is,  that  however  necessary  such  a  power 
may  be,  it  is  not  provided  for ;  and  that  this  must  be  regarded 
as  a  weak  point  in  the  electoral  system,  however  much  it  may 
be  lamented.  I  deny  the  premises  and  the  conclusion.  I  deny 
the  weak  spot.  I  maintain  that  the  authority  granted  in  general 
terms  to  "count"  the  electoral  "votes"  embraces,  by  a  proper 
application  of  the  rule  of  implied  powers,  authority  to  ascertain 
what  electoral  votes  have  been  lawfully  given ;  and  that  there  is 
no  state  right  or  state  sovereignty  involved  in  the  matter  that 
ougbt  to  prevent  an  application  of  the  doctrine  of  implied  powers, 
by  the  same  deduction  that  has  been  again  and  again  employed, 
without  complaint,  in  determining  some  of  the  most  important 
powers  and  functions  of  the  government  or  its  various  depart- 
ments.  If  I  am  right  in  respect  to  the  power  and  duty  of  the 
two  houses  in  counting  the  electoral  votes,  it  is  of  course  a  power 
and  duty  that  cannot  be  delegated  to  any  other  body,  in  any 
form  whatever. 

It  is  impossible  to  treat  this  subject  exhaustively  within  the 
space  here  given  to  it.  I  have  aimed  only  to  suggest  the  nature 
of  the  question,  and  to  describe  what  I  believe  to  be  the  consti- 
tutional purposes  of  the  electoral  s^^stem,  its  merits,  and  its  adap- 
tation to  the  great  objects  for  which  it  was  designed.  It  is  to 
be  hoped  we  shall  not  be  driven  to  surrender  it  by  anything  that 
has  yet  happened  to  it. 

Above  all,  let  us  not  surrender  it  to  the  insidious  operation  of 
a  doctrine  that  renders  it  possible  for  a  state  legislature,  after  it 
has  determined  that  the  electors  shall  be  appointed  by  the  quali- 
fied voters  of  the  state,  to  authorize  any  body  of  the  state  return- 
ins:  officers  to  disfranchise  some  of  those  voters,  to  throw  out 
votes  here  and  substitute  votes  there,  thus  changing  and  falsify- 
ing the  result  of  the  people's  ballots,  which  have  been  duly  re- 
turned by  their  local  officers.  Such  a  state  law,  applied  to  the 
appointment  of  presidential  electors,  is  no  more  within  the  con- 
stitutional powers  of  a  state  legislature  than  it  would  be  to  reject 
the  whole  popular  vote  after  it  had  been  taken,  and  to  proceed 
to  give  the  appointment  of  the  electors  to  a  packed  committee. 

If  the  people  of  a  state  are  so  besotted,  or  so  dominated  by 
an  oligarchy  of  perpetual  office-holders,  as  to  submit  to  such  a 
method  of  dealing  with  their  state  offices,  the  people  of  the 
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United  States  have  an  interest  and  a  right  to  say  that  they  shall 
not  apply  it  to  the  appointment  of  presidential  electors.  It  is  not 
within  the  grant  of  power  which  the  Constitution  made  to  the 
state  legislatures  when  it  authorized  them  to  determine  the 
"  manner"  in  which  the  electors  are  to  be  appointed.  That  word 
"  manner  "  comprehends  nothing  but  a  choice  of  the  electors  by 
the  votes  of  the  people,  honestly  ascertained  and  declared  as  they 
were  actually  given,  or  a  choice  by  the  legislature,  ascertained 
and  declared  with  equal  honesty  as  it  was  actually  made. 

Again,  let  us  never  surrender  the  electoral  system  to  the  in- 
sidious operation  of  a  doctrine  that  renders  it  not  only  practica- 
ble, but  easy,  to  surround  the  returning  officers  of  a  state  with  in- 
fluences that  may  lead  them  to  declare  that  one  body  of  electors 
was  chosen  by  the  people,  when  another  body  of  electors  was,  in 
fact,  chosen.  If  it  is  said  that  the  two  houses  of  Congress  can- 
not inquire  into  the  fact,  and  that,  however  deplorable  this  may 
be,  it  is  a  weak  spot  in  our  political  sj'stem,  a  door  is  opened  to 
every  kind  of  fraud,  to  every  imaginable  species  of  corrupt  influ- 
ence. Of  what  consequence  is  it  to  a  citizen  of  a  state  and  of 
the  United  States  whether  the  returning  officers  of  his  state,  or 
any  other,  are  bribed  with  money  or  with  political  promises,  or 
whether  they  are  governed  by  their  convictions  that  it  will  be 
better  for  the  country  that  one  party  should  retain  than  that 
another  should  acquire  the  executive  office  ?  Some  of  the  greatest 
crimes  in  history  have  been  committed  under  the  conviction  that 
the  public  good  required  their  commission.  "Whether  the  influ- 
ence or  the  motive  be  one  thing  or  another,  when  the  returning 
officers  of  a  state  make  a  false  return  of  the  popular  votes  for 
presidential  electors,  and  it  is  held  that  the  truth  cannot  under  any 
circumstances  be  inquired  into,  it  is  not  that  a  weak  spot  is  re- 
vealed in  our  electoral  system,  but  the  whole  system  is  surren- 
dered to  the  ever-rapacious,  the  ever-insatiable,  the  ever-unscru- 
pulous, the  ever  -  dangerous  spirit  of  party,  which  corrupts  and 
destroys  the  liberties  of  the  republic  in  its  most  sacred  and  its 
best  guarded  institutions.  Vice  and  villany  shelter  themselves 
under  the  segis  of  the  Constitution,  and  coolly  tell  us  that  its 
framers  must  bear  the  blame.  The  virtue,  the  sense,  the  reason 
of  an  indignant  people  make  answer,  "  Your  doctrine  is  false,  your 
plea  is  overruled ; "  the  Constitution  gives  no  such  immunity  to 
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crime  —  it  withholds  no  power  of  inquiry  that  is  necessary  to  de- 
termine when  a  certificate  of  presidential  electors,  or  any  state 
document  that  supports  it,  asserts  what  is  not  true. 

The  exercise  of  the  elective  franchise  iu  voting  for  a  President 
of  the  United  States  is  the  most  lofty,  the  most  far-reaching  in  its 
consequences,  of  all  the  political  privileges  that  have  been  be- 
stowed upon  the  individual  American  citizen.  If  the  reader  car- 
ries his  thoughts  back  for  a  moment  to  the  enumeration  which  I 
made  of  the  powers  of  that  great  office,  and  then  reflects  that,  in 
voting  to  fill  it,  he  acts  as  an  integral  part  of  the  nation,  he  will 
see  that  he  exercises  a  function  that  is  more  elevated,  more  di- 
rect and  extensive  in  its  influence  upon  public  affairs,  than  was 
ever  exercised  in  any  other  republic,  ancient  or  modern ;  for  in  no 
republic,  in  ancient  or  modern  times,  has  there  ever  been  an  elec- 
tive chief-magistracy,  to  be  filled  by  the  free  and  untrammelled 
suffrage  of  a  nation,  in  which  the  powers  and  duties  were  so  di- 
rectly held  of  and  for  the  people,  under  a  written  constitution,  as 
they  are  in  this  office  of  President  of  the  United  States.  He  is 
therefore  to  guard  this  great  privilege  as  he  would  guard  his  life 
or  his  honor.  He  should  surrender  it  to  no  political  doctrines 
that  will  tend  in  any  degree  to  impair  it,  lest  the  time  may  come 
when  some  power  will  say  to  him,  as  he  approaches  the  polls, 
"  Do  you  see  those  bayonets  ?  They  say  to  you  that  you  may 
vote,  but  you  must  vote  in  one  way  !"• 

One  of  the  strongest  and  the  proudest  republics  that  ever  ex- 
isted, that  of  ancient  Rome  —  in  which  the  free  citizen  held  an 
elective  franchise  in  the  appointment  of  the  chief-magistrate  not 
unlike  that  Avhich  the  American  voter  holds  in  the  choice  of  a 
President  of  the  United  States — slid  into  an  empire.  For  several 
centuries  the  forms  of  the  old  republican  constitution  were  kept 
up,  while  their  political  significance  and  power  were  utterly  lost. 
The  emperor  was  annually  chosen  consul,  as  of  old ;  but  he  was 
an  absolute  dictator,  holding  his  office  of  emperor  by  military 
power,  and  appointing  his  successor  so  long  as  the  military  chiefs 
and  the  soldiers  would  support  his  selected  heir.  All  the  pop- 
ular elections  that  were  ever  held  in  Eome  under  the  Csesars  and 
their  successors  were  held  under  the  dictation  of  military  power. 

And  have  we  not  seen  the  French  republic  of  our  own  times 
slide  into  an  empire  by  a  similar  process?    When  Louis  JSTapo- 
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leon,  president  of  the  republic,  was  transformed  into  Napoleon 
III.,  emperor,  how  was  it  done  ?  First,  there  was  a  coup-d 'etat, 
which  suppressed  the  whole  machinery  of  the  republic,  and  left  its 
former  president  and  the  army  which  obeyed  him  masters  of  the 
nation.  Then  a  constitution,  establishing  the  empire  and  creating 
Louis  Napoleon  emperor,  was  offered  to  the  votes  of  the  people. 
But  all  the  world  knows  that  while  the  people  were  told  they 
might  vote,  the  power  which  had  framed  and  dictated  the  consti- 
tution could  and  did  dictate  its  adoption.  The  process  was  sim- 
ple, and  it  was  easy,  because  there  was  a  physical  force  adequate 
to  its  accomplishment.  To  the  power  thus  established  the  French 
nation  submitted,  until  the  corruptions  of  the  empire  had  emascu- 
lated its  vigor,  and  a  foreign  war  destroyed  what  was  left  of  it. 
Freed  from  an  incubus  of  their  own  creation,  the  French  nation 
proceeded  once  more  to  construct  a  republic,  the  stability  and  du- 
ration of  which  have  become  more  and  more  probable,  in  propor- 
tion as  honesty  and  truth  and  fidelity  to  the  principles  of  liberty 
have  been  able  to  predominate  over  chicane,  intrigue,  corruption, 
and  physical  force. 

A  practice,  however,  which  has  grown  up  within  the  past  sixty 
years,  has  entirely  frustrated  the  original  design  of  the  electoral 
system  of  choosing  a  president.  This  has  been  the  consequence  of 
the  activity,  the  powerful  organization  and  discipline  of  the  politi- 
cal parties,  whose  nominating  "conventions  " '  have  imposed  on  the 
electoral  colleges  an  obligation  that  has  come  to  have  the  force  of 
law,  without  its  sanctions  or  safeguards.  All  the  political  parties 
that  have  existed  in  this  country  for  more  than  half  a  century  are 
alike  responsible  for  this  departure  from  the  Constitution,  for  they 
have  all  used  the  same  methods.  A  description  of  these  methods 
and  their  effect  will  be  useful  as  a  measure  of  the  extent  to  which 
this  abuse  of  the  electoral  system  has  been  carried. 


1  See  Appendix,  "The  Nominating  Convention." — J.  C.  C. 


CHAPTER  IV. 

The  Constitution  Inaugurated. —  Vindication  of  its  Feamers 
against  the  charge  of  inconsistency. — classification  of 
the  States  according  to  Population.  —  The  Government 
partly  Federal  and  partly  National. — Basis  of  Repre- 
sentation in  the  Two  Houses  of  Congress. 

Having,  in  the  preceding  volume,  treated  of  the  formation  of 
the  Constitution  and  its  ratification  by  the  eleven  states,  I  now 
come  to  the  period  of  its  inauguration  and  establishment.  The 
peaceful  substitution  of  one  government  for  another,  through  its 
voluntary  acceptance  by  the  people  who  were  to  be  affected  by 
the  change,  was  in  that  age  an  unprecedented  spectacle.  Nearly 
all  governments  that  the  world  had  then  known  had  been  the  re- 
sult of  force,  or  fraud,  or  accident,  or  of  a  combination  of  these 
three  causes.  •  Even  in  those  in  which  there  had  existed  some  de- 
gree of  liberty  and  regard  for  the  happiness  and  welfare  of  the 
subject,  the  original  title  of  the  governing  power  had  been  more 
or  less  founded  in  conquest,  in  successful  intrigue,  or  in  occur- 
rences that  had  given  predominance  to  a  race  or  a  class.  Hence 
it  was  that  the  fundamental  idea  of  nearly  all  the  governments 
of  modern  times  was  based  upon  the  principle  that  the  govern- 
ment itself  is  the  source  of  all  power,  and  that  whatever  of  liberty 
it  allows  to  its  subjects  is  a  concession.  Even  in  the  English  sys- 
tem, the  supreme  power,  the  absolute  and  uncontrollable  author- 
ity, which  in  all  states  resides  somewhere,  and  from  which  there 
is  no  appeal,  has  always  been  held  to  be  lodged  in  the  Parliament. 
The  legislative  authority,  which  comprehends  the  two  houses  and 
the  crown,  is  the  supreme  power ;  all  individual  rights  are  sub- 
ject to  its  control ;  and  the  idea  of  a  restraint  laid  upon  the  leg- 
islative power  itself,  and  proceeding  from  the  people,  is  unknown. 
All  that  is  contained  in  Magna  Charta,  or  in  any  of  the  monu- 
mental acts  of  English  liberty ;  all  that  has  been  brought  about 
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by  the  struggle  between  different  orders  of  the  state,  or  between 
those  orders  and  the  crown,  has  been  obtained  by  way  of  grant 
or  concession.  The  idea  that  the  source  of  all  power  is  the  peo- 
ple, that  the  supreme  authority  is  in  them,  and  that  the  govern- 
ment grants  nothing  to  them  and  that  it  derives  all  its  power 
from  them,  is  not  the  principle  of  the  British  political  system. 
Whatever  has  come  in  modern  times  to  be  the  force  which  public 
opinion  and  the  national  will  exert  througli  the  House  of  Com- 
mons, whatever  are  now  the  acknowledged  rights  of  individuals, 
it  still  remains  true  that  everything  is  held  at  the  supreme  pleas- 
ure of  Parliament,  and  that  the  government  itself  can  be  changed 
only  by  the  legislative  authority  or  by  revolution. 

In  most  of  the  other  countries  of  Europe,  at  the  period  when 
the  American  constitutions  were  made,  the  fundamental  principle 
that  the  actual  government  is  a  power  in  possession  of  the  right 
to  govern,  and  that  it  grants  or  withholds  everything  at  its  pleas- 
ure, lay  at  the  foundation  of  the  political  system.  Nowhere,  ex- 
cepting in  America,  had  it  been  discovered  that  a  government 
could  be  founded  on  the  principle  that  the  people  themselves  are 
the  source  of  all  power;  that  they  can  create  such  government  as 
they  may  see  fit  to  establish ;  that  they  may  lay  it  under  any  re- 
straint that  they  deem  necessary  to  impose  upon-  it;  and  that 
they  may,  by  public  compacts,  limit  their  own  power  in  respect  to 
the  modes  in  which  the  government  shall  be  peaceably  changed.' 

But  before  proceeding  to  develop  the  special  hazards  which 
the  Constitution  had  to  encounter  at  the  inauguration  of  the  new 
government,  it  may  be  well  to  explain  how  it  happened  that 


1  There  are  mauy  striking  proofs  of  the  contemporaneous  recognition  in  Eu- 
rope of  the  discoveries  and  advances  in  the  science  of  government  which  were 
then  making  in  America.  Among  them  I  have  seen  none  more  remarkable  than 
what  is  contained  in  John  Payne's  Universal  Geography,  an  English  work  in 
four  volumes,  published  at  the  close  of  the  last  century.  The  fourth  volume,  re- 
lating to  America,  was  republished  in  New  York  in  1799,  by  John  Law,  "at  the 
Shakespeare's  Head,  No.  332  Water  Street."  Payne's  analysis  of  the  distinction 
between  our  Articles  of  Confederation  and  our  Constitution,  his  description  of  the 
materials  with  which  the  framers  of  the  latter  had  to  work,  his  comprehension  of 
their  difficulties  and  the  modes  in  which  they  met  them,  and  his  perception  of  the 
principle  that  throughout  the  whole  structure  "the  citizens  of  the  United  States 
say  'we  reserve  the  right  to  do  what  we  please,'"  are  all  acute,  accurate,  compre- 
hensive, and  instructive. 
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what  has  subsequently  been  regarded  as  an  inconsistency  was 
allowed  to  occur.  It  has  already  been  claimed  that  our  ancestors 
established  the  principle  that  the  people  are  the  source  of  all 
political  power,  that  the  inherent  civil  rights  of  all  men  are 
equal,  and  that  nothing  of  individual  right  or  political  power  is 
derived  from  the  government.  How,  then,  did  it  occur  that  the 
right  to  participate  in  the  exercise  of  political  power  and  the 
rights  of  personal  liberty  were,  in  the  establishment  of  the  Con- 
stitution of  the  United  States,  confined  to  a  single  race  of  men  ? 
Or,  to  speak  more  accurately,  how  was  it  that  men  of  one  race 
were,  in  fact,  excluded  from  the  enjoyment  of  these  rights  ? 
Does  not  the  political  and  social  history  of  this  country,  as  it 
appears  in  its  early  constitutional  stage,  exhibit  some  inconsist- 
ency? 

So  far  as  this  question  has  not  already  been  answered  in  the 
foregoing  description  of  the  circumstances  which  rendered  nec- 
essary the  so-called  "slavery  compromises"  of  the  Constitution, 
this  is  a  convenient  place  to  exhibit  more  fully  the  true  views 
which,  I  think,  should  be  taken  of  this  seeming  inconsistency  be- 
tween the  theory  and  the  practice  of  our  ancestors.  They  stand 
removed  from  us  by  the  intervention  of  three  generations,  and 
by  a  great  chasm  which  has  opened  between  their  political  sys- 
tem and  that  under  which  we  are  now  living,  in  consequence  of 
the  removal  of  all  distinction  between  races  in  respect  to  the  en- 
joyment of  civil  rights.  Across  that  chasm  we  can  recognize  the 
facts  which  they  were  obliged  to  recognize  and  to  act  upon,  and 
can  determine,  without  prejudice,  what  measures  of  inconsistency 
ought  to  be  imputed  to  them.  By  this  inquiry  we  can  also  learn 
what  adaptability  there  was  in  the  political  system  which  they 
left  to  us,  to  bring  about  a  fuller  accomplishment  of  their  pro- 
fessed principles  of  human  rights. 

The  republican  character  of  the  political  system  which  existed 
in  this  country  from  the  Eevolution  down  to  the  close  of  the 
late  civil  war  comprehended  two  great  principles,  each  of  which 
was  not  so  much  a  matter  of  theory  as  it  was  a  practical  result 
of  antecedent  facts.  The  war  of  the  Eevolution  was  undertaken 
and  fought  to  sever  the  connection  of  the  colonies  with  the 
crown  of  England,  and  this  involved  the  rejection  here  of  the 
hereditary  principle  in  government.     When  the  thirteen  colonies 
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had  achieved  their  independence  and  had  become  sovereign  and 
self-governing  states,  free  to  choose  their  own  form  of  govern- 
ment, their  choice  was  yet  restricted  by  a  fact ;  which  was  that 
there  existed  here  no  means  by  which  the  hereditary  principle 
could  be  applied  in  any  part  of  a  system  of  government. 

Our  ancestors  could  not  look  for  a  ruler  in  any  of  the  reign- 
ing families  of  Europe  without  compromising  the  independence 
which  it  had  cost  them  so  much  to  gain ;  and  they  could  not  find 
a  monarch  at  home  for  the  simple  reason,  among  a  great  many 
others,  that  there  was  no  man  and  no  family  in  the  nation  in 
whom  they  could  find  even  an  elective  king  or  establish  a  dy- 
nasty. 

The  only  man  who  ever  had  supreme  power  within  his  reach 
in  this  country  was  Washington,  and  he  wras  a  determined  foe 
to  every  form  of  monarchy.  There  was,  as  we  have  seen,  a  pe- 
riod in  the  darkest  year  of  the  war  when  it  was  necessary  for 
him  to  exercise  the  powers  of  a  dictator,  and  probably  he  could 
have  held  such  powers  for  a  considerable  period.  How  sparingly 
he  exercised  the  extraordinary  powers  which  were  confered  upon 
him  by  the  Congress  in  1776,  and  how  he  resisted  every  suggestion 
of  their  prolongation  beyond  the  immediate  necessity  of  a  most 
critical  juncture,  is  well  known.  Believing  that  a  republican 
government  was  the  destiny  of  this  country,  he  exerted  all  his 
vast  influence  to  the  exclusion  of  everything  that  might  lead  to  a 
resort  to  the  hereditary  principle.  Excepting  in  the  asserted 
right  of  the  British  crown  as  the  supreme  executive  authority 
over  the  colonies,  the  hereditary  principle  of  government  was 
practically  never  in  force  in  this  country.  Even  in  our  colonial 
condition  there  never  were  any  persons  among  us  who  had  an 
acknowledged  hereditary  right  to  public  office;  so  that,  when 
the  people  of  the  states  came  to  shape  their  own  political  institu- 
tions, there  existed  no  means  for  the  practical  adoption  of  the 
principle  that  public  office  of  any  kind  can  belong  to  individuals 
as  a  personal  right.  The  political  and  social  equality  which  pre- 
vailed among  the  people,  and  the  fundamental  principle  asserted 
by  the  Declaration  of  Independence  which  made  them  the  source 
of  all  political  power,  were  quite  consistent  with  a  state  of  man- 
ners which  exhibited  a  good  deal  of  deference  to  official  station. 
But  while  the  distinctions  in  society,  to  which  wealth,  custom, 
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and  official  position  everywhere  lead,  were  as  marked  in  this 
county  as  they  were  anywhere,  our  ancestors  had  a  genuine  sim- 
plicity of  taste  in  regard  to  the  outward  show  and  manifestation 
of  their  political  institutions,  and  this  simplicity  had  much  to 
do  with  the  nature  of  the  institutions  which  they  established. 
Along  with  this  the  necessity  of  economy  in  public  expenditures 
operated  in  the  same  direction.  We  were  by  no  means  a  wealthy 
people  in  the  era  which  witnessed  the  formation  of  our  political 
system. 

At  the  same  time  there  was  a  limitation  of  the  principle  of 
the  political  equality  of  all  men,  which,  like  the  principle  itself, 
grew  out  of  a  practical  necessity.  Our  political  institutions  were 
originally  founded  by  and  for  a  single  race  of  men — the  white 
inhabitants  of  the  United  States.  They  were  not  intended  to 
embrace,  and  could  not  embrace,  in  their  direct  benefits  and  priv- 
ileges, any  other  race ;  and  it  is  no  disparagement  to  the  moral 
character  or  the  political  wisdom  of  our  ancestors  that  the  scope 
of  their  institutions  was  so  limited.  They  did  unquestionably 
assert  in  the  Declaration  of  Independence  that  all  men  are  cre- 
ated free  and  equal,  and  are  endowed  by  their  Creator  with  cer- 
tain inalienable  rights,  among  which  are  life,  liberty,  and  the 
pursuit  of  happiness,  and  that  governments  are  instituted  among 
men  to  secure  these  rights.  But  it  was  not  a  mental  reservation 
that  confined  the  meaning  of  these  solemn  assertions  to  white 
men. 

The  framers  of  the  Declaration  asserted  a  broad,  general 
truth  which  all  of  them,  slaveholders  and  non-slaveholders  alike, 
knew  to  be  applicable  by  a  law  of  nature  to  black  men  as  well 
as  white.  But  they  also  knew  that  when  the  independence  of 
the  United  States  should  have  been  accomplished,  it  would  be 
practicably  impossible  to  frame  institutions  of  national  govern- 
ment that  would  include,  in  their  direct  benefits,  a  race  of  men 
held  in  some  of  the  states  as  abject  slaves  and  as  property,  under 
a  system  of  local  law  recognized  although  not  practised  by  all 
civilized  nations.  The  principle  of  that  law,  that  man  can  hold 
property  in  man,  although  beginning  to  be  questioned,  was  by 
no  means  overthrown.  The  great  and  stubborn  fact  of  African 
slavery  was  beyond  the  reach  of  the  men  who  made  the  Consti- 
tution of  the  United  States.     They  could  make  no  new  union 
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between  the  thirteen  states  without  recognizing  the  admitted 
right  of  the  slaveholding  states  to  maintain  a  system  of  local 
law  which  recognized  slaves  as  a  form  of  property ;  and  conse- 
quently they  could  create  in  a  new  government  for  that  union 
no  republicanism  or  equality  of  personal  rights  for  any  other 
race  than  the  white  inhabitants  of  the  several  states. 

It  was  their  mission  to  establish  out  of  the  materials  within 
their  reach  a  republican  system  of  government  for  a  nation  in 
which  the  political  equality  of  men  could  be  practically  worked 
by  and  for  the  members  of  one  race,  leaving  the  principle  it- 
self, in  its  universal  application,  to  future  ages  and  to  an  ad- 
vanced condition  of  society,  when  the  institutions  created  for 
the  one  race  had  stood  the  test  of  time. 

Some  recapitulation  must  here  be  made  in  order  to  exhibit 
the  complex  character  of  the  whole  process  of  forming  the  Con- 
stitution, and  to  show  how  the  concessions  that  were  made  on 
the  one  side  and  on  the  other  in  regard  to  the  matter  of  slavery 
became  unavoidable.  Looking  back  to  the  convention  of  the 
states  in  1787,  and  remembering  that  it  was  assembled  chiefly 
for  the  purpose  of  ascertaining  whether  a  new  political  system 
could  be  devised  that  would  put  the  external  commerce  of  the 
country  under  the  control  of  one  governing  authority,  we  have 
first  to  notice  the  inequality  of  the  states  in  point  of  population, 
and  their  entire  equality  of  rights  as  separate  and  self-governing 
political  bodies,  each  of  which  was  free  to  give  or  withhold  its 
assent  to  any  change  in  the  existing  confederacy. 

The  leading  state  in  the  Union  at  that  time  was  Yirginia, 
which  had  a  total  population  of  532,000,  of  which  252,000  were 
whites  and  280,000  were  negroes.  The  next  two  largest  states 
in  point  of  population  were  Massachusetts  and  Pennsylvania, 
each  of  which  had  360,000  inhabitants,  without  reckoning  them 
by  any  distinction  of  color.  Maryland  had  a  population  of 
.250,000,  of  whom  170,000  were  whites  and  80,000  were  negroes. 
Few  York  numbered  238,000,  and  Connecticut  202,000  inhabi- 
tants, whites  and  negroes  included.  North  Carolina  had  224,000, 
164,000  being  whites  and  60,000  negroes.  South  Carolina  had 
182,000,  including  102,000  whites  and  80,000  negroes.  New 
Hampshire  had  102,000  total  population,  of  whom  a  very  in- 
considerable fraction  were  of  the  African   race.     Georgia  con- 
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tained  a  population  of  98,000,  78,000  being  whites  and  20,000 
negroes.  The  total  population  of  New  Jersey  was  138,000; 
that  of  Ehode  Island  was  58,000.  Delaware  had  37,000  inhab- 
itants. Ehode  Island,  it  must  be  remembered,  was  not  repre- 
sented in  the  convention  at  all.1 

Although  slavery  had  then  been  expressly  abolished  in  only 
two  of  the  states — Massachusetts  and  New  Hampshire — it  was 
assumed  in  the  convention  that  the  eight  Northern  and  Middle 
States  would  all  become  free  sooner  or  later,  and  that  the  five 
Southern  States  —  namely,  Maryland,  Virginia,  North  Carolina, 
South  Carolina,  and  Georgia  —  would  remain  slave  states.  The 
line  that  was  thus  drawn  was  a  line  that  assumed  the  aggregate 
population  of  the  eight  Northern  and  Middle  States,  without  dis- 
tinction of  color,  to  be  1,495,000,  and  the  aggregate  population 
of  the  five  Southern  States,  also  without  regard  to  color,  to  be 
1,286,000;  but  counting  only  three  fifths  of  the  estimated  num-. 
ber  of  negroes,  this  last  aggregate  would  be  1,078,000.  The  ex- 
cess, therefore,  in  favor  of  the  eight  Northern  and  Middle  States 
would  be  417,000. 

There  is  now  to  be  noticed  another  fact  of  great  importance. 
Not  only  was  it  assumed  on  all  hands  that  African  slavery  would 
continue  to  exist  in  the  five  Southern  States,  and  that  in  all  of 
the  eight  Northern  and  Middle  States  it  would  probably  be  abol- 
ished at  no  very  remote  period,  but  every  one  of  the  states  then 


1  These  estimates  of  the  population  of  the  states  in  1787  are  not  taken  from 
any  official  census.  No  such  census  had  then  been  made  in  any  of  the  states  ;  hut 
a  table  was  made  and  used  in  the  Federal  Convention  according  to  the  most  accu- 
rate accounts  that  could  be  obtained.  It  was  published  in  the  New  York  Daily 
Advertiser  of  February  5,  1788,  and  its  authenticity  as  the  table  used  in  the  con- 
vention appears  from  u,  speech  made  by  General  Pinckney  in  the  legislature  of 
South  Carolina,  in  which  he  introduced  and  quoted  a  copy  of  it.  When  com- 
pared with  the  first  census,  taken  under  the  Constitution  in  1790,  it  will  be  found 
to  have  been  substantially  correct.  In  reckoning  the  number  of  colored  persons 
in  the  five  Southern  States,  the  free  were  not  distinguished  from  the  slaves ;  not 
because  the  free  colored  people  were  not  deemed  to  have  any  personal  rights,  but 
because  the  great  mass  of  the  colored  people  were  slaves,  and  in  the  adjustment 
of  the  representation  system  the  bond  and  the  free  were  all  reckoned  together  in 
the  total  colored  populations.  In  the  same  way  the  colored  people  in  the  eight 
Northern  and  Middle  States,  whether  bond  or  free,  were  classed  together,  and  in 
adjusting  the  basis  of  the  representative  system  they  were  put  with  the  whites  iu 
the  aggregate  population  of  the  eight  states. 
II.— 8 
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had  the  power  to  permit  the  importation  of  African  slaves  as  long 
as  it  might  see  fit.  It  was  a  period  of  the  world,  moreover,  when 
the  slave-trade  had  not  been  universally  condemned — when,  in 
fact,  it  was  but  just  beginning  to  be  regarded  as  a  barbarous  and 
inhuman  traffic,  justifiable  upon  no  principle  whatever.  As  late 
as  the  year  1788  an  act  of  the  British  Parliament  was  passed  to 
"  regulate  "  the  transportation  of  slaves  from  the  coast  of  Africa 
in  British  ships.  This  law  provided  that  no  ship  should  carry  a 
greater  number  than  could  be  stored  in  a  certain  proportionate 
space,  according  to  the  tonnage  of  the  vessel  and  the  measure- 
ment between  decks ;  and  when  Wilberforce,  in  1789,  introduced 
in  the  House  of  Commons  his  celebrated  twelve  propositions 
concerning  the  slave-trade,  the  number  of  slaves  annually  car- 
ried from  Africa  in  British  vessels  was  estimated  at  38,000. 

Along  with  the  actual  situation  of  the  states  in  regard  to 
this  difficult  and  embarrassing  matter  of  slavery,  we  must  take 
into  the  account  the  necessity  for  establishing  a  government  for 
the  Union,  with  the  requisite  machinery  for  enacting,  interpret- 
ing, and  executing  laws  on  all  the  subjects  and  interests  that 
might  be  committed  to  its  jurisdiction.  To  repeat  the  character- 
istic principle  of  the  Confederation  would  be  useless.  Whether 
the  states  could  succeed  in  constructing  a  government  upon  a 
different  principle  would  depend  upon  their  ability  and  willing- 
ness to  make  mutual  concessions.  Without  such  concessions,  no 
regular  government  could  be  formed  with  the  necessary  depart- 
ments of  a  government,  conveniently  constructed  for  so  exten- 
sive a  country,  divided  into  separate  states  that  were  to  retain 
all  of  their  respective  powers  of  sovereignty  that  they  did  not 
mean  to  transfer  to  the  central  authority. 

The  idea  of  a  regular  government  with  appropriate  depart- 
ments was  before  the  framers  of  our  national  Constitution— first, 
in  the  constitutional  system  of  England,  and,  secondly,  in  their 
own  state  governments.  From  the  English  system,  familiar  to 
them  and  their  ancestors  for  generations,  they  could  derive  the 
ideas  of  a  legislative  body  with  two  chambers,  of  a  judiciary  as 
the  interpreter  of  the  laws,  and  of  an  executive  head  clothed  with 
the  power  of  enforcing  them.  These  departmental  divisions  had 
been  applied  in  their  state  constitutions,  which  had  been  in  exist- 
ence for  seven  or  eight  years.     But  there  were  certain  peculiari- 
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ties  of  the  English  system  which  they  not  only  could  not  imitate, 
but  which  were  absolutely  out  of  the  question  here.  In  the  first 
place,  the  English  constitution  Avas  a  system  of  unwritten,  custom- 
ary, and  traditionary  law ;  and  although  there  were  many  stat- 
utes, charters,  and  public  acts  which  were  regarded  as  funda- 
mental and  as  embodying  various  rights  of  individuals,  classes, 
and  the  crown,  the  whole  of  them  were  subject  to  the  transcen- 
dent and  unrestrained  power  of  Parliament.  In  this  country 
there  could  be  no  unwritten,  customary,  and  traditionary  law 
that  would  serve  to  define  the  functions  of  government  or  the 
powers  of  its  departments.  All  of  the  states  possessed,  as  an  in- 
heritance of  their  people,  the  unwritten  code  of  the  common-law 
of  England,  or  such  parts  of  it  as  their  ancestors  had  chosen  to 
recognize  and  put  in  force  after  their  emigration ;  all  of  them 
claimed  as  parts  of  that  common -law  the  principles  of  Magna 
Charta  and  of  some  of  the  other  great  charters  of  English  liberty.1 
But  this  body  of  law,  of  inestimable  value  in  the  regulation  of 
personal  rights  and  the  rights  of  property,  could  afford  scarcely 
any  aid  in  the  formation  of  a  system  of  government,  its  divis- 
ions into  separate  departments,  and  the  definitions  of  govern- 
mental powers.  These  must  be  established  by  written  constitu- 
tions, enacted  by  the  authority  of  the  whole  people  as  public 
compacts  between  the  governing  mass  of  the  community  and 
every  member  of  it.  These  great  objects  had  been  accomplished 
in  the  state  constitutions  with  no  inconsiderable  success,  and  in 
them  useful  models  could  be  found  for  framing  a  limited  consti- 
tution for  the  whole  people  of  the  United  States. 

The  reader  who  has  followed  me  through  the  preceding  vol- 
ume has  seen  that  at  a  very  early  period  in  the  deliberations  of 
the  convention  it  was  settled  that  the  new  government  must  be 
divided  into  the  three  departments  of  the  legislature,  the  execu- 
tive, and  the  judicial,  and  that  it  must  be  ^national  government. 
It  may  here  be  useful  to  condense  into  one  statement  what  has 
already  been  given  in  greater  detail  in  regard  to  the  early  dis- 
tinction between  a  "national"  and  a  "federal"  government.  It 
has  appeared  that  many  important  members  of  the  convention 


1  See  a  recent  and  admirable  monograph,  "The  Sources  of  the  Constitution 
of  the  United  States,"  by  C.  Ellis  Stevens.   Macmillan  &  Co.,  1894.  J.  C.  C. 
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admitted  at  once  the  necessity  for  a  more  efficient  government 
than  that  of  the  first  Confederacy  of  the  states,  but  they  be- 
lieved that  the  existing  system  of  the  Union  could  be  made  to 
answer  all  requirements  by  distributing  its  powers  into  the  three 
departments  of  a  legislative,  an  executive,  and  a  judiciary,  with- 
out altering  the  principle  which  made  the  Union  a  close  league 
between  sovereign  states  for  certain  purposes  common  to  them 
all.  But  under  this  principle  there  had  been  no  mode  by  which 
the  legislative,  the  executive,  or  the  judicial  powers  could  be 
made  to  act  directly  upon  individuals,  whether  those  powers 
were  rested  in  one  body  of  men  or  in  several  bodies.  Nor  had 
such  a  mode  of  action  upon  individuals  been  devised  in  any  of 
the  confederacies  between  different  states,  either  in  ancient  or 
in  modern  times.  It  was  found  that  in  order  to  reach  and  intro- 
duce the  principle  of  direct  action  upon  the  individual  citizen, 
some  means  must  be  discovered  by  which  the  powers  of  the 
central  government,  whatever  they  were  to  be,  could  be  made 
supreme  over  the  separate  powers  of  the  states,  in  case  of  an}'- 
conflict.  To  abolish  the  states,  or  to  fuse  all  the  elements  of 
political  sovereignty  into  one  mass,  was  out  of  the  question.  The 
convention  was  not  assembled  and  had  not  been  instituted  with 
any  design  or  expectation  that  the  people  of  the  states  would 
merge  themselves  in  one  national  democracy,  or  deposit  the 
whole  of  their  respective  sovereignties  in  the  hands  of  a  central 
government  of  any  form  or  description. 

It  is  therefore  necessary  to  follow  the  reasoning  of  those 
members  of  the  convention  who  were  in  favor  of  changing  the 
existing  principle  of  the  Union,  in  order  to  discover  how  they 
succeeded  in  effecting  that  change,  and  what  it  was.  Admitting 
from  the  first  the  impossibility  of  suppressing  the  state  sovereign- 
ties, they  said  that  there  can  be  no  such  thing  as  a  government 
unless  it  is  a  supreme  power,  and  that  on  the  same  subjects  and 
the  same  concerns  there  can  be  but  one  supreme  power  in  the 
same  community.  In  the  nature  of  things,  too,  supreme  power 
cannot  act  on  states  in  the  usual  and  peaceful  mode  in  which  the 
operations  of  all  governments  ought  to  be  conducted ;  but  it  must 
reach  the  citizen  by  addressing  to  him  its  commands,  and  by  ap- 
plying to  him  all  the  force  that  is  requisite  to  insure  submission. 
Unless  this  should  be  done,  distribution  of  the  powers  of  the  ex- 
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isting  confederacy  into  three  departments  would  be  no  improve- 
ment. Here,  then,  we  have  the  germ  of  the  distinction  between 
a  national  government  and  a  federation,  as  that  distinction  began 
to  be  developed  in  our  American  political  science.  Accopding  to 
this  distinction,  a  pure  federation  is  a  number  of  separate  sover- 
eign states  united  together  by  a  compact,  which  has  established 
a  central  authority  as  their  common  agent  for  certain  agreed  pur- 
poses ;  but  the  acts  and  determinations  of  this  central  authority 
can  only  be  addressed  to  the  members  of  the  confederacy — namely, 
in  our  case,  to  the  states  themselves. 

A  national  government,  on  the  other  hand,  is  one  in  which  all 
the  individual  inhabitants  of  the  country  are  subject  in  their  per- 
sons to  the  direct  action  of  the  political  powers,  whatever  they 
may  be,  that  are  vested  in  that  government,  without  having  any 
other  authority  stand  between  it  and  them. 

Such  a  government  may  be  clothed  with  limited  and  specific, 
or  with  unlimited  and  general,  powers ;  but  its  characteristic  prin- 
ciple is  that  it  governs  individuals  and  not  states,  and  that  it  is 
supreme  'within  its  appropriate  sphere. 

It  did  not  follow,  however,  from  this  reasoning,  at  any  stage 
in  the  development  of  the  distinction,  that  the  new  system  which 
was  to  be  made  for  the  United  States  must  be  either  purely  fed- 
eral, or  wholly  and  universally  national.  It  might  be  a  mixed 
system,  partaking  of  the  nature  of  both  theories ;  and  how  our 
present  government  of  the  United  States  came  to  be  such  a  mixed 
system  has  been  already  described.  The  reader  has  learned  that 
in  the  Confederation  of  1778  the  constituent  parties  to  the  union 
were  themselves  sovereign  communities ;  that  the  people  of  the 
several  states  had  no  direct  representation  and  no  suffrage  in  the 
Congress  apart  from  their  state  governments ;  and  that  the  rule 
of  suffrage  in  the  governing  body  being  that  of  voting  on  all 
measures  by  states,  there  could  be  no  determination  of  anything 
by  the  will  of  a  popular  majority  of  the  nation.  But  inasmuch 
as  in  a  republican  government  the  representation  and  the  suffrage 
must  determine  its  character,  in  order  to  create  a  government  for 
the  United  States  that  would  embrace  the  national  principle  to 
any  extent  whatever,  the  basis  of  representation  and  the  rule  of 
suffrage  in  the  legislative  body  had  to  be  changed. 

When,  therefore,  it  had  been  determined  that  there  was  to  be 
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a  legislative  department,  distinct  from  the  executive  and  the  ju- 
dicial functions,  the  first  question  that  had  to  be  encountered  was 
whether  it  should  consist  of  one  or  of  two  chambers.  If  it  was 
to  consist  of  two,  what  was  to  be  the  representation  and  the  rule 
of  suffrage  in  each  of  them  ?  The  reader,  however,  will  not  have 
forgotten  that  before  this  question  could  be  settled  there  was 
an  occurrence  which  foreboded  a  serious  obstruction  to  the  pro- 
ceedings. This  was  the  threatened  secession  of  Delaware  from 
the  convention,  after  it  appeared  probable  that  the  ratio  of  rep- 
resentation for  the  states  in  the  new  Congress  would  be  accord- 
ing to  the  quotas  of  their  contributions  to  the  national  expenses 
or  to  the  number  of  their  free  inhabitants — a  rule  that  would  give 
to  Virginia  nearly  seven  times  as  much  political  power  as  it  would 
give  to  Delaware.  So  that  there  began  a  struggle  between  the 
larger  and  the  smaller  states,  which  I  have  traced  in  the  pre- 
ceding volume  clown  to  the  adoption  of  that  equality  of  represen- 
tation in  the  Senate  which  is  so  familiar  to  us,  and  which  estab- 
lished the  federal  principle  as  one  of  the  essential  parts  of  the 
new  system.  But  all  along  through  the  proceedings  of  the  con- 
vention this  contest  between  the  largest  and  the  smallest  states 
was  crossed  by  another,  between  the  slave  states  and  the  states 
which  were  classed  as  free.  Virginia,  Pennsylvania,  and  Massa- 
chusetts, the  three  most  populous  states,  desired  a  representation 
of  all  their  inhabitants  without  reference  to  age,  sex,  or  condi- 
tion. The  less  populous  states  had  an  obvious  interest  in  seeking 
for  an  equality  of  votes  in  the  new  Congress  as  between  the  dif- 
ferent states,  or  at  least  for  a  rule  of  representation  that  would 
exclude  some  portions  of  the  population  of  the  greater  members 
of  the  Confederacy.  The  outline  of  the  grand  compromises  in 
the  formation  of  the  legislative  body,  which  reconciled  conflict- 
ing theories  with  practical  necessities,  has  been  fully  sketched, 
and  does  not  need  to  be  here  repeated.  Those  compromises  show, 
with  great  distinctness,  how  the  existence  of  slaves  among  a  free 
population  became  part  of  a  complicated  problem  in  the  adjust- 
ment of  a  system  of  representation  for  states  possessing  great 
numbers  of  persons  held  in  servitude,  and  states  which,  it  was 
assumed,  would  soon  be  wholly  without  such  inhabitants ;  and 
how  the  rule  of  direct  taxation,  in  apportioning  a  national  burden 
among  the  states  had  to  be  adjusted  upon  the  same  relative  basis. 
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When  the  principles  of  representation  in  the  two  branches 
of  the  new  legislature  had  been  settled,  it  became  comparatively 
easy  to  determine  what  powers  of  legislation  should  be  ceded  by 
the  people  of  the  several  states  to  the  general  government,  and 
where  the  line  of  division  should  be  drawn  between  these  powers 
and  the  reserved  sovereignties  of  the  states.  It  became  more 
easy,  also,  to  establish  the  principle  of  the  supremacy  of  the  na- 
tional powers  over  the  powers  of  the  states,  and  to  select  the 
means  by  which  that  supremacy  could  be  made  effectual  in  case 
of  conflict.  Again,  it  became  less  difficult  to  determine  what 
prohibitions  ought  to  be  expressly  laid  upon  the  states  so  as  to 
restrain  their  otherwise  unrestricted  authority  in  matters  that 
concerned  the  general  welfare. 

There  are  now  some  observations  to  be  made  upon  the  promi- 
nent features  of  this  system  of  government,  by  way  of  introduc- 
tion to  its  subsequent  constitutional  history.  One  thing  that  is 
always  to  be  remembered  is  the  dual  character  of  this  political 
system.  Its  character  is  dual  in  two  very  important  respects. 
It  is  dual  in  the  principle  of  representation  in  the  legislative  de- 
partment, being  national  in  one  of  the  houses  and  federal  in  the 
other.  The  introduction  of  the  federal  principle  by  an  equality 
of  state  representation  in  the  Senate  became  necessary  in  conse- 
quence of  the  fact  that  no  basis  for  such  a  body  could  be  found 
but  one  that  would  recognize  the  states  as  political  corporations 
and  sovereigns.  Distinctions  of  social  rank  or  wealth  among  the 
people,  such  as  those  which  form  the  basis  of  the  British  House 
of  Lords,  were  not  among  the  materials  out  of  which  a  second 
legislative  chamber  could  be  framed.  Nor  was  it  possible  to 
establish  the  Senate  upon  the  relative  populations  of  the  states 
or  upon  their  relative  wealth.  An  equality  of  representation, 
treating  each  state  as  the  peer  of  every  other,  and  regarding  each 
of  them  as  entitled  to  an  equal  voice  in  this  branch  of  the  legisla- 
tive power,  without  regard  to  its  relative  extent  of  territory,  num- 
bers of  people,  or  amount  of  wealth,  afforded  a  basis  which  avoided 
all  the  difficulties  attending  the  other  modes  of  representation, 
and  at  the  same  time  enabled  the  states  to  interpose  a  check  upon 
the  political  power  of  a  democratic  majority  of  the  people  of  the 
United  States.  On  the  other  hand,  the  introduction  of  the  prin- 
ciple of  unequal  proportionate  representation  of  the  people  of  the 
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states  in  the  House  of  Kepresentatives  gave  a  national  character 
to  this  part  of  the  system,  because  it  enabled  a  majority  of  the 
people  of  the  United  States  to  make  their  will  effectual  in  one 
branch  of  the  legislative  power. 

The  value  of  the  equality  of  state  representation  in  the  Senate 
cannot  be  too  highly  estimated,  for  without  it  there  could  scarcely 
have  been  any  efficient  check  upon  the  centripetal  tendencies  of 
so  powerful  a  government  as  that  which  the  Constitution  created. 
The  practice  of  making  party  determinations  the  rule  of  action 
in  both  branches  of  the  legislative  body  has  somewhat  tended 
to  impair  the  principle  which  the  equality  of  representation  in 
the  Senate  was  intended  to  preserve ;  and  it  would  have  effect- 
ually destroyed  the  state  sovereignties  if  the  same  principle  of 
representation  had  been  applied  to  both  houses.  But  notwith- 
standing this  practice,  it  is  at  all  times  in  the  power  of  the  states 
to  emancipate  their  senators,  if  they  will,  from  the  mere  dominion 
of  party,  and  thus  to  save  the  efficiency  of  this  check  upon  dan- 
gerous encroachments  on  the  reserved  rights  of  state  sovereignty. 

As,  however,  we  approach  the  period  of  the  first  eleven  amend- 
ments of  the  Constitution,  we  shall  see  how  little  efficiency  was 
then  attributed  to  this  mode  of  defending  the  powers  of  the 
states ;  how  it  was  deemed  necessary  to  incorporate  with  the 
body  of  the  Constitution  an  express  rule  of  determination,  by 
which  it  could  be  made  affirmatively  certain  that  the  states  had 
reserved  to  themselves  respectively  all  powers  of  government 
which  had  not  been  delegated  to  the  United  States,  or  which  the 
Constitution  did  not  prohibit  the  states  from  exercising. 

Again,  the  dual  character  of  our  political  system  is  apparent 
from  the  fact  that  every  inhabitant  of  the  country  lives  under  a 
national  power  of  a  limited  and  specific  character,  which  has  a 
determinate  right  to  govern  him  in  certain  enumerated  relations, 
and  at  the  same  time  he  lives  under  a  local  power  which  has  a 
right  to  govern  him  in  all  other  relations,  excepting  in  so  far  as 
it  is  restrained  by  a  few  prohibitions  imposed  by  the  Constitution 
itself.  This  was  the  obvious  theory  and  effect  of  the  Constitu- 
tion as  it  came  from  the  hands  of  its  framers.  But  here,  too  we 
shall  have  occasion  to  note  that,  after  it  had  been  ratified  by  the 
required  number  of  states,  so  great  was  the  mass  of  power  which 
it  had  surrendered  to  the  new  government,  and  so  little  did  that 


BASIS    OF    REPRESENTATION.  121 

power  appear  to  be  restrained  by  express  safeguards  thrown 
around  the  rights  of  individuals,  that  prudence  and  safety  required 
many  positive  restraints  to  be  interposed,  which  would  operate 
with  a  force  equal  to  that  created  by  the  grant  of  the  powers 
vested  in  a  government  which  could  wield  a  supreme  authority 
in  the  name  of  a  concurring  majority  of  the  nation  and  a  major- 
ity of  the  states.  Many  foreigners  have  criticised  this  political 
system,  because  they  have  not  been  accustomed  to  see  political 
sovereignty  divided  by  a  separation  of  the  relations  in  which  the 
citizen  stands  to  the  governing  power.  But  notwithstanding  the 
complex  character  of  our  system  of  government,  it  is  not  an  arti- 
ficial system  in  the  sense  of  a  union  of  irreconcilable  theories. 
"When  we  come  to  the  development  of  the  judicial  machinery  in 
this  government,  and  note  how  it  preserves  the  line  of  demarca- 
tion between  the  national  and  the  state  powers,  it  will  be  seen 
how  well  or  ill  we  have  succeeded  in  making  two  governments 
act  harmoniously  upon  the  same  individuals.  Looking  back  to 
the  year  1787,  and  contrasting  the  group  of  thirteen  republics 
on  the  Atlantic  coast  with  the  great  and  powerful  nation  that 
stretches  across  this  continent,  it  must  be  regarded  as  a  fortunate 
and  beneficent  necessity  that  made  the  preservation  of  the  state 
governments  unavoidable.  If  a  constitution  had  been  adopted 
by  the  people  of  the  United  States  which  had  absorbed  all  politi- 
cal power  into  the  hands  of  a  central  government,  it  cannot  be 
imagined  that  we  should  have  attained  the  same  development, 
enjoyed  the  same  happiness,  acquired  the  same  renown,  or  exhib- 
ited the  same  civilization.  The  state  system  has  enabled  us  to 
carry  our  free  institutions  from  ocean  to  ocean ;  to  diversify  our 
laws  on  all  subjects  of  local  and  domestic  concern ;  to  try  those 
experiments  in  government  which  are  essential  to  progress,  hold- 
ing fast  what  is  good,  and  easily  dropping  what  is  bad ;  accom- 
plishing, in  short,  innumerable  objects  which  no  national  power 
could  have  had  the  harmony  and  the  steadiness  to  effect.  Popu- 
lar education,  the  relations  of  marriage,  the  relations  of  parent 
and  child,  of  master  and  servant,  the  title  and  descent  of  prop- 
erty, the  care  of  the  public  health  and  morals,  the  whole  long 
catalogue  of  household  rights,  social  duties,  business  concerns, 
and  municipal  organizations  which  belong  to  the  domain  of  state 
legislation,  could  not  have  been  managed  by  any  national  and 
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central  authority  with  any  approach  to  the  success  Avhich  has 
been  gained  by  the  principle  of  local  self-government.  Com- 
mencing our  political  existence  as  a  group  of  separate  sover- 
eignties, Ave  evolved  out  of  our  weakness  a  limited  national 
sovereignty,  and  made  it  consistent  with  the  preservation  of  the 
separate  authority  of  each  state  over  its  domestic  concerns.  It 
will  be  seen  hereafter  what  were  the  perils  encountered  by  this 
system  when  an  abnormal  assertion  of  state  sovereignty  became 
inconsistent  with  the  central  authority  of  the  national  govern- 
ment ;  how  far  the  exertions  of  the  latter  in  defence  of  its  just 
supremacy  tended  to  endanger  the  former,  and  how  we  recovered 
from  the  hazards  which  this  conflict  brought  about. 

The  Constitution  had  provided  that  the  legislature  of  each 
state  should  elect  two  senators  for  a  term  of  six  years ;  and  if  it 
had  made  no  other  provision  in  respect  to  the  tenure  of  the  office, 
the  whole  Senate  would  have  been  changed,  or  would  have  been 
liable  to  be  changed,  in  the  year  1799,  and  so  on  at  the  expira- 
tion of  every  term  of  six  years.  But  to  obviate  the  inconven- 
ience of  such  a  possible  simultaneous  change  in  the  whole  body, 
by  which  there  would  have  been  a  loss  of  accumulated  experience 
and  familiarity  with  the  duties,  the  C6nstitution  had  directed  that 
the  first  Senate  should  be  divided  as  equally  as  might  be  into 
three  classes,  and  that  the  seats  of  the  senators  of  the  respective 
classes  should  be  vacated  at  the  expiration  of  the  second,  fourth, 
and  sixth  years  of  their  respective  terms,  so  that  one  third  of  the 
whole  body  might  be  chosen  every  second  year.1  The  classifica- 
tion of  the  senators  was  made  on  the  14th  of  May.  At  the  first 
assembling  of  a  quorum,  on  the  6th  of  April,  there  were  but 
twelve  members  present.  On  the  13th  of  April  six  more  mem- 
bers had  appeared  and  taken  their  seats.  On  the  14th  of  May 
the  classification  was  made  for  twenty  members,  including,  along 
with  the  eighteen  who  were  present,  Pierce  Butler,  of  South  Caro- 
lina, and  "William  Grayson,  of  Virginia,  who  had  not  taken  their 
seats,  but  who  were  known  to  have  been  elected.3  The  classifica- 
tion was  so  made  as  not  to  place  both  the  senators  of  the  same 


1  Art.  I.  §  3,  cl.  3. 

0  Mr.  Grayson  took  his  seat  on  the  21st  of  May,  and  Mr.  Butler  on  the  6th  of 
June. 
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state  in  the  same  class ;  and  it  was  provided  that  when  senators 
should  appear  from  states  which  had  not  yet  made  appointments 
they  should  be  placed  by  lot  in  the  classes,  but  so  as  to  keep  the 
classes  as  nearly  equal  as  might  be  in  numbers.  The  first  dis- 
tribution placed  seven  senators  in  the  first,  seven  in  the  second, 
and  six  in  the  third  class. 


CHAPTER  V. 

Washington's  Acceptance  of  the  First  Presidency. — Earliest 
Precedent  of  Counting  the  Electoral  Votes. — Inaugura- 
tion of  the  President  and  Vice-President. — Power  of  Re- 
moval from  Office. — President's  Salary. — Question  of  a 
Title  for  the  President. 

The  time  and  place  appointed  for  the  meeting  of  the  Eirst 
Congress  under  the  Constitution  were  the  city  of  New  York  and 
the  4th  of  March,  1789 ;  but  a  quorum  of  the  House  of  Represent- 
atives was  not  assembled  until  the  1st  of  April,  and  a  quorum  of 
the  senators  did  not  appear  until  the  6th.  The  House  was  organ- 
ized on  the  1st  by  the  election  of  a  speaker  and  a  clerk.1  On  the 
6th  the  Senate  elected  a  president  "  for  the  sole  purpose  of  open- 
ing the  certificates  and  counting  the  votes  of  the  electors  of  the 
several  states  in  the  choice  of  a  President  and  Vice-President  of 
the  United  States." 

The  House  was  then  informed  by  a  message  that  the  Senate 
was  ready  to  proceed,  in  the  presence  of  the  House,  to  the  dis- 
charge of  this  duty,  and  that  the  Senate  had  appointed  one  of  its 
members  to  sit  at  the  clerk's  table  and  make  a  list  of  the  votes 
as  they  should  be  declared.  In  the  House,  before  proceeding  to 
the  Senate  chamber,  two  members  were  appointed  for  the  like 
purpose  of  sitting  at  the  clerk's  table  with  the  member  of  the 
Senate  and  making  a  list  of  the  votes.  The  speaker  and  the 
members  of  the  House  then  entered  the  Senate  chamber,  and  it 
was  announced  that  the  two  bodies  were  "  in  presence,"  according 
to  the  requirement  of  the  first  section  of  Article  II.  of  the  Consti- 
tution. The  Constitution  had  directed  that  the  electoral  certifi- 
cates, or  lists  of  the  electoral  votes,  signed,  certified,  and  sealed 


'  Frederick  Augustus  Muhlenburg,  of  Pennsylvania,  was  chosen  speaker,  and 
John  Beckley,  of  Virginia,  clerk. 
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up  by  the  electors  of  the  several  states,  be  transmitted  to  the  seat 
of  government  of  the  United  States,  and  directed  to  the  president 
of  the  Senate.  As,  at  the  time  of  the  first  election  of  a  president 
and  vice-president,  and  the  making  of  the  electoral  certificates, 
there  was  no  president  of  the  Senate,  the  precedent  had  to  be 
framed  by  the  appointment  of  a  president  of  the  Senate  for  the 
special  and  sole  purpose  of  opening  the  certificates  and  counting 
the  votes.  The  mandate  of  the  Constitution,  which  required  the 
president  of  the  Senate  to  open  all  the  certificates,  declared  that 
"  the  votes  shall  then  be  counted."  The  opening  of  the  votes,"  in 
the  presence  of  the  Senate  and  the  House  of  Representatives,"  was 
an  act  to  be  performed  by  the  presiding  officer  of  the  Senate. 
The  context  left  it  somewhat  indeterminate  whether  the  counting 
of  the  votes  was  to  be  an  act  to  be  performed  by  that  officer ;  but 
the  form  of  the  proceeding,  in  the  shaping  of  the  first  precedent, 
shows  what  was  then  assumed  to  be  the  meaning  of  the  Constitu- 
tion. One  member  of  the  Senate  and  two  members  of  the  House, 
as  organs  of  the  respective  bodies,  were  placed  at  the  clerk's  table, 
for  the  purpose  of  making  a  list  of  the  votes  as  they  should  be  an- 
nounced. The  presiding  officer  of  the  Senate  then  declared  that 
he,  in  the  presence  of  the  two  houses,  had  opened  and  counted  the 
votes  of  the  electors  for  President  and  Vice-President  of  the  United 
States.  As  the  presiding  officer  of  the  Senate  read  off  the  votes 
from  the  electoral  certificates,  lists  were  made  at  the  clerk's  table 
for  the  official  information  of  both  bodies.  When  the  represent- 
atives had  returned  to  their  chamber,  their  two  members,  ap- 
pointed for  this  purpose,  delivered  in  at  the  clerk's  table  a  list  of 
the  votes  of  the  electors,  as  the  same  were  declared  by  the  presi- 
dent of  the  Senate  in  the  presence  of  the  Senate  and  of  the  House, 
and  the  list  was  entered  on  the  journal.  The  Senate  was  informed 
of  the  results  shown  by  the  certificates  through  the  declaration 
of  its  presiding  officer  ;  and  the  list  of  all  the  electoral  votes  being 
entered  on  its  journal,  it  appeared  officially  to  both  houses  that 
George  Washington  was  elected  President  and  that  John  Adams 
was  elected  Yice-President  of  the  United  States. 

But  this  precedent  is  not  to  be  deemed  to  have  settled  any- 
thing more,  in  respect  to  the  duty  and  function  of  the  presiding 
officer  of  the  Senate,  than  what  was  necessary  to  be  settled  on 
that  occasion.    It  determined  that  the  two  acts  of  opening  and 
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counting  the  electoral  votes  must  be  performed  in  the  presence  of 
both  houses.  It  determined  that  the  act  of  opening  the  electoral 
certificates  was  an  act  to  be  performed  by  the  presiding  officer  of 
the  Senate.  It  did  not  determine  what  the  act  of  "  counting  "  in- 
volved, or  whether,  in  case  there  should  be  two  certificates  pur- 
porting to  come  from  the  same  state,  it  rested  with  the  presiding 
officer  to  decide  which  of  them  should  be  received  as  the  official 
evidence  of  the  electoral  votes  of  that  state.  These  questions  could 
not  arise  upon  a  state  of  the  electoral  certificates  which  exhibited 
no  conflict,  and  which  gave  the  whole  number  of  the  electoral 
votes  to  one  person,  thirty-four  votes  to  another  person,  and  the 
remaining  thirty-five  to  ten  different  persons.  It  appears  that  on 
this  occasion  all  the  "counting"  that  was  performed  by  the  pre- 
siding officer  of  the  Senate  consisted  in  reading  or  declaring  the 
contents  of  the  electoral  certificates  in  the  presence  of  the  two 
houses ;  and  as  there  could  be  no  question  or  dispute  arising  out 
of  conflicting  certificates,  "counting"  was  not  required  in  any 
other  sense  than  an  enumeration  of  the  results  appearing  on  the 
face  of  papers  which  were  not  challenged  by  any  one.  The  cere- 
monies to  be  observed  in  the  inauguration  of  the  President  and 
Vice-President  of  the  United  States  related  to  the  administration 
of  the  oath  of  office,  the  induction  into  their  respective  positions, 
and  the  titles  by  which  they  were  severally  to  be  addressed.  Nei- 
ther General  Washington  nor  Mr.  Adams  had  arrived  in  New 
York  when  the  electoral  votes  were  counted  and  declared.  On 
the  15th  of  April  both  houses  of  Congress  adopted  a  report  pro- 
viding for  a  temporary  residence  of  the  President  of  the  United 
States  at  the  house  of  Mr.  Osgood,  which  had  been  formerly  oc- 
cupied by  the  president  of  Congress,  and  also  providing  for  a 
joint  committee  of  both  houses  to  receive  the  president-elect  at  the 
place  where  he  was  to  embark  from  New  Jersey  to  the  city  of 
New  York,  and  to  conduct  him,  without  form,  to  the  temporary 
official  residence.  Another  joint  committee  was  appointed  to 
wait  upon  the  vice-president  on  his  arrival  in  the  city,  and  to  con- 
gratulate him  in  the  name  of  the  Congress  of  the  United  States. 
Mr.  Adams  duly  arrived  in  New  York,  and,  in  order  to  complete 
at  once  the  organization  of  the  Senate,  he  was  conducted  into  the 
Senate  chamber  by  a  committee,  on  the  21st  of  April,  and  was 
met  on  the  floor  by  Mr.  Langdon,  the  temporary  presiding  officer, 
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who  made  to  him  a  very  brief  address  and  placed  him  in  the 
chair.     The  vice-president  then  made  an  address  to  the  Senate.1 

*  None  of  the  biographers  of  Washington  has  given  a  circum- 
stantial account  of  the  various  causes  which  produced  in  him  a 
long  hesitation  before  he  consented  to  become  the  first  Presi- 
dent of  the  United  States.  As  a  study  of  character  this  hesita- 
tion is  not  less  interesting  than  the  circumstances  which  gave 
rise  to  it  are  important  to  a  true  appreciation  of  the  risks  which 
the  Constitution  encountered  after  it  had  been  framed.  "We  have 
lived  so  long  under  its  beneficent  sway  that  the  history  of  its 
early  perils  is  in  some  danger  of  being  forgotten ;  and  we  of  the 
present  generation  have  suffered  so  much  in  saving  it  from  the 
greater  perils  of  recent  times  that  we  can  scarcely  form  an  idea 
of  the  hazards  which  attended  its  first  establishment,  or  estimate 
rightly  the  service  which  Washington  rendered  to  his  country 
when  he  consented  to  become  the  chief  magistrate  under  whom 
the  new  government  was  to  be  inaugurated. 

It  is  by  no  means  an  extravagant  supposition  that  if  we  had 
had  no  Washington  we  should  have  had  no  Constitution — not  be- 
cause his  agency  in  framing  it,  or  his  direct  exertions  for  its 
adoption,  were  greater  than  those  of  others — they  were,  in  fact, 
much  less  than  the  agency  and  exertions  of  many  others — but 
because  the  hope  and  expectation  that  he  would  be  the  first 
president  operated  as  a  great  moral  force  to  incline  the  people 
to  accept  it  as  an  experiment,  and  to  give  it  a  trial  under  the 
best  auspices.  The  reader  is  probably  aware  that  Washington  at 
both  his  first  and  his  second  election  received  every  electoral 
vote  in  the  Union.  As  the  Constitution  then  stood,  the  electors 
were  required  to  vote  for  two  persons,  without  designating  which 
of  them  they  wished  to  make  president,  or  which  vice-president, 
but  the  person  receiving  the  highest  number  of  votes  was  to  be 
declared  president  when  the  votes  were  opened  and  counted,  and 
the  person  receiving  the  next  highest  number  was  to  be  declared 


1  The  Constitution  did  not  require  an  oath  of  office  to  be  taken  by  the  vice- 
president.  Mr.  Adams's  address  to  the  Senate  may  be  found  in  the  very  conven- 
ient book  entitled  Hickey's  Constitution  of  the  United  States. 

2  This  portion  of  this  chapter,  down  to  p.  142,  was  written  for  and  appeared 
in  Harper's  Magazine  for  March,  1882. 
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vice-president.  At  the  first  election  Washington  received  sixty-nine 
electoral  votes,  which  was  the  whole  number  that  the  states  then 
in  the  Union  were  entitled  to  give.  Mr.  John  Adams  received 
thirty-four  votes,  which  made  him  vice-president,  the  remaining 
thirty-five  votes  being  scattered  among  different  persons.  The 
extraordinary  unanimity  in  regard  to  General  Washington  was 
the  result  of  a  popular  conviction  that  no  other  man  could  be  so 
safely  intrusted  with  the  first  administration  of  the  new  govern- 
ment, and  the  history  of  the  time  abundantly  proves  that  the 
hope  of  obtaining  his  consent  became  so  strong  and  general,  im- 
mediately after  it  was  known  that  there  was  to  be  a  chief  execu- 
tive magistracy,- that  long  before  his  consent  to  take  the  office 
had  been  obtained  this  hope  had  ripened  into  a  belief,  which  had 
a  potent  influence  in  bringing  about  a  ratification  of  the  Consti- 
tution by  the  requigite  number  of  states. 

The  proposed  Constitution  of  the  United  States  had  been  pro- 
mulgated  scarcely  more  than  a  week,  in  the  month  of  Septem- 
ber, 1787,  when  a  newspaper  published  in  the  city  of  Phila- 
delphia gave  expression  to  the  general  sentiment  of  the  country 
by  declaring  that  Washington  must  be  the  first  president.  This 
was  somewhat  premature,  for  although  the  new  government  was 
framed,  it  was  by  no  means  certain — indeed,  it  was  not  highly 
probable  —  that  it  would  be  established.  A  long  and  anxious 
interval  was  to  be  passed  before  the  friends  of  the  Constitution 
could  see  it  made  the  organic  law  of  the  Union.  But  it  is  inter- 
esting to  observe  this  prompt  suggestion  that  Washington,  who 
had  retired  a  few  years  before  to  enjoy,  as  he  hoped,  the  tranquil 
pleasures  of  private  life,  must  again  be  called  into  the  service  of 
the  country.  As  men  read  that  new  instrument  of  government, 
and  pondered  on  what  it  contained ;  as  they  saw  that  it  was  to 
create  what  free  America  had  not  then  known — a  supreme  execu- 
tive magistracy,  to  be  filled  by  a  single  person,  an  office  which  in 
some  form,  monarchical  or  republican,  society  naturally  craves — • 
their  thoughts  turned  at  once  to  Washington.  The  first  popular 
impulse  leaped  by  a  natural  process  to  the  most  natural  of  con- 
clusions. That  the  office  of  chief  ruler,  the  head  of  the  state, 
should  be  united  with  the  highest  form  of  character,  is  a  thought 
that  lies  in  the  unprompted  instincts  of  the  human  heart. 

The  idea  of  rewarding  Washington,  of  remunerating  him  by 
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this  grand  new  dignity  of  the  presidency  for  what  he  had  done 
and  what  he  had  been,  never  entered  into  the  imaginations  of 
the  people.  How  could  he  be  rewarded  for  that  long,  disinter- 
ested service  of  his  Eevolutionary  career,  so  successful,  so  pecul- 
iar, in  which  the  acquisition  of  an  influence  entirely  unexampled 
had  been  followed  by  an  entirely  unparalleled  resignation  of  all 
claims  to  power  so  soon  as  the  liberties  of  his  country  were 
established  ?  Neither  the  character  of  Washington,  nor  his  re- 
lations to  the  people,  nor  their  feelings  towards  him,  admitted  the 
idea  of  bestowing  anything  upon  him  as  a  recompense.  The  peo- 
ple saw  before  them  the  creation  of  a  supreme  magistracy,  and 
the  fitness  of  uniting  it  with  the  highest  virtue  was  all  that  oc- 
curred to  them. 

But  there  were  persons  whose  views  were  uninfluenced  by  the 
popular  enthusiasm,  yet  who  began  at  a  very  early  period  to 
present  to  Washington's  mind  the  necessity  for  a  compliance 
with  the  call  which  they  now  saw  would  be  made  upon  him. 
When,  in  that  affecting  scene  which  occurred  in  the  city  of  An- 
napolis on  the  21st  of  December,  1783,  he  resigned  into  the 
hands  of  the  Congress  his  commission  as  commander-in-chief,  at 
the  close  of  the  war,  the  public  men  of  the  country,  whether 
civilians  or  soldiers,  probably  had  no  expectation  of  ever  seeing 
him  again  in  a  public  station.  They  could  scarcely  have  imagined 
a  course  of  events  which,  within  a  little  more  than  five  years, 
would  bring  him  from  the  repose  to  which,  with  so  much  melan- 
choly mingled  with  so  much  gratitude,  they  then  saw  him  retire. 
The  war  was  over ;  the  treaty  of  peace  was  signed ;  the  indepen- 
dence of  the  United  States  was  acknowledged:  Washington's 
task  was  apparently  done. 

Nevertheless,  for  the  country  all  was  uncertain  and  perilous. 
The  loose  and  feeble  government  of  the  Confederation  had  been 
able,  with  Washington's  powerful  aid,  to  get  through  the  war. 
But  now  came  the  trial  of  peace,  which  was  to  reveal  its  inca- 
pacity and  to  break  down  its  structure.  The  four  years  of  fail- 
ure, imbecility,  and  disappointment  which  succeeded  at  length 
produced  that  political  education  of  the  people  of  the  United 
States  which  made  the  Constitution  a  necessity  and  a  possi- 
bility. 

The  development  which  may  be  traced  in  the  history  of  this 
II.— 9 
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instructive  period  is  seen  in  nothing  more  remarkably  than  in 
the  intellectual  growth  of  those  American  statesmen  who  were 
concerned  in  the  futile  experiment  of  the  Confederation,  and 
who  devised  the  more  hopeful  experiment  of  the  Constitution. 
They  had  the  wisdom  to  perceive  how  indispensable  it  was  to 
the  success  of  the  new  system  that  the  proposed  head  of  the 
government  should  possess  that  weight  of  character  and  degree 
of  public  confidence  which  would  disarm  the  effort,  if  it  should 
be  made,  to  prevent  its  establishment,  and  would  carry  it  safely 
through  those  inevitable  conflicts  of  opinion  and  feeling  to  which 
its  first  administration  must  give  rise.  "While  the  world  at  large 
believed,  they  knew,  that  "Washington  possessed  the  powers  and 
qualities  demanded  by  this  great  exigency.  They  knew  that  he 
would  exercise  the  rare  faculty  of  deciding  without  partiality, 
and  that  he  would  have  the  rare  felicity  of  high  elevation  above 
party  or  personal  aims.  From  the  nature  of  the  government 
and  the  circumstances  of  the  country  the  office  in  which  they 
desired  to  see  him  could  not  be  invested  with  that  mysterious 
influence  which  attends  the  person  and  authority  of  a  monarch. 
A  republican  chief  magistrate,  the  voluntary  choice  of  freemen 
as  the  political  head  of  a  nation  for  a  limited  time  and  under  a 
limited  Constitution,  was  alone  to  be  selected  and  instituted. 
For  this  reason  there  must  be  found  in  personal  qualities  all  that 
would  command  popular  reverence,  and  in  an  illustrious  reputa- 
tion all  that  would  attract  the  confidence  of  mankind. 

Washington  was  singularly  endowed  for  the  occasion  by  his 
character,  and  by  the  impression  which  it  had  produced  upon 
his  countrymen  and  upon  foreign  nations.  In  his  person  and 
deportment,  according  to  all  contemporary  testimony,  there  was 
an  indescribable  majesty,  untinged,  however,  with  the  slightest 
haughtiness ;  an  ineffable  dignity,  the  expression  of  his  balanced 
and  elevated  nature,  speaking  through  the  grace  of  a  fine  stature, 
and  grave  but  courteous  manners.  His  reputation  was  unlike 
the  reputations  of  that  or  any  former  age.  Before  it  all  other 
reputations  might  "  pale  their  ineffectual  fires."  There  had  been 
more  consummate  captains ;  but  no  leader  of  a  revolution,  fight- 
ing for  the  liberties  of  his  country,  had  achieved  success  on  so 
great  a  theatre,  against  so  many  and  such  various  difficulties. 
There  had  been  more  brilliant  and  more  accomplished  statesmen ; 
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but  no  man  had  ever  acted  so  largely  in  public  affairs,  and  had 
such  opportunities  for  personal  aggrandizement,  of  whom  it  could 
be  said,  as  it  could  be  said  of  "Washington,  that  he  Avas  a  stranger 
to  ambition. 

So  soon  as  there  appeared  a  reasonable  prospect  of  the  adop- 
tion of  the  Constitution  by  the  number  of  states  required  to  give 
it  effect,  "Washington  was  made  to  understand  that  another  great 
sacrifice  of  his  personal  inclinations  would  be  demanded  of  him. 
One  of  the  earliest  of  these  intimations  appears  to  have  reached 
him  at  about  the  time  when  the  Constitution  had  been  ratified  by 
the  six  states  of  Delaware,  Pennsylvania,  New  Jersey,  Georgia, 
Connecticut,  and  Massachusetts,  but  when  the  conventions  of 
Maryland  and  South  Carolina  were  about  acting,  when  that  of 
New  Hampshire  stood  adjourned  for  a  future  day,  and  when 
the  most  serious  consequences  were  anticipated  from  the  effect 
of  this  postponement  upon  New  York  and  Virginia. 

This  intimation  came  from  one  of  his  old  companions  in  arms, 
General  Armstrong."  "Washington  replied  to  it  on  the  25th  of 
April,  1788,  saying  that  he  was  so  wedded  to  a  state  of  retire- 
ment and  to  rural  occupations  that  to  be  drawn  again  into 
public  life,  at  his  advanced  age,  would  require  a  sacrifice  that 
could  admit  of  no  compensation.     His  age  was  then  fifty-six. 

A  few  days  afterwards  he  wrote  in  the  same  strain  to  La- 
fayette, who,  on  the  other  side  of  the  Atlantic,  had  foreseen 
that  the  adoption  of  the  Constitution  must  result  in  calling  his 
illustrious  friend  from  retirement.  From  this  time  forward,  as 
each  succeeding  event  rendered  more  and  more  probable  the 
establishment  of  the  new  government,  every  post  brought  letters 
of  the  same  purport  from  persons  the  weight  of  whose  opinions 
and  wishes  he  could  not  but  feel.  It  is  not  to  be  doubted  that  the 
suggestion,  however  flattering,  gave  him  great  embarrassment, 
and  even  pain.  The  causes  for  these  feelings  lay  partly  in  his 
own  temperament,  and  partly  in  the  circumstances  in  which  he 
was  placed. 

"Washington  was  a  man  of  singular  modesty,  and  it  must,  I 
think,  be  admitted  that  he  was,  at  least  at  this  period  of  his 


1  Major-General  Armstrong,  of  Pennsylvania,  not  tbe  writer  of  the  Newburgh. 
Addresses. 
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life,  without  ambition;  for  if  ambition  be  that  longing  for 
further  distinction  which  leads  men  to  covet  posts  of  honor  and 
responsibility,  and  to  reach  the  highest  attainable  position,  it  is 
certain  that  Washington,  after  he  had  passed  the  middle  period 
of  life,  never  did  one  of  the  acts  which  usually  indicate  the  ex- 
istence and  influence  of  this  passion.  There  is  no  evidence  and 
no  contemporary  suggestion  that  he  sought  or  desired  the  ap- 
pointment of  commander-in-chief  at  the  beginning  of  the  war ; 
and  he  was  closely  observed  by  those  who  would  have  noted 
his  efforts  to  obtain  the  appointment,  and  would  have  caused 
them  to  be  known  to  posterity,  if  he  had  made  any.  He  himself 
solemnly  assured  his  wife,  in  a  letter  that  could  have  been  in- 
tended for  no  eye  but  hers,  that  so  far  from  having  sought  it, 
he  had  used  every  endeavor  to  avoid  it,  not  only  from  an  un- 
willingness to  part  with  her  and  his  family,  but  from  the  con- 
sciousness that  the  trust  was  too  great  for  his  capacity.  To  his 
brother  Augustine  he  made  the  same  declaration. 

But  although  he  was  unambitious,  he  was  careful  of  his  fame ; 
and  when  he  received  from  all  quarters  the  offer,  so  to  speak, 
of  the  presidency,  his  reputation,  which  filled  the  civilized  world, 
was  rather  an  impediment  than  an  incentive  to  new  exertions 
in  untried  fields  of  labor.  His  judgment  was  so  calm  that  he 
could  distrust  his  own  powers — an  exertion  of  the  judgment  to 
which  more  brilliant  and  more  aspiring  men,  who  have  had 
much  success  in  life,  have  often  been  unequal.  He  felt  a  strong 
reluctance  to  put,  at  hazard  the  glory  that  he  had  gained  by 
assuming  a  position  and  responsibility  so  new  to  him. 

In  addition  to  this,  he  had  a  real  love  of  private  life,  of 
the  pursuits  of  agriculture,  and  of  domestic  pleasures.  He  Avas 
fond  of  the  exercise  of  hospitality,  and  accustomed  to  a  large 
indulgence  of  his  social  tastes.  His  personal  situation  was  all 
that  such  a  man,  with  such  feelings  and  such  a  life  to  look 
back  upon,  could  desire.  His  estate  was  ample,  and  under  his 
management  productive.  He  was  an  object  of  the  deepest  inter- 
est to  the  enlightened  of  every  nation,  and  no  stranger  who  could 
be  introduced  to  him  thought  of  leaving  our  shores  without  seek- 
ing his  house.  By  his  neighbors  and  friends,  by  the  whole  body 
of  his  countrymen,  in  truth,  he  was  revered  as  no  other  man  has 
ever  been.    "What  he  had  accomplished,  and  the  reputation  which 
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it  had  gained  for  him,  were  enough  for  any  mortal  happiness.  So 
calmly,  however,  so  justly,  and  with  such  moderated  feelings,  did 
he  look  backward  and  forward,  that  he  promised  himself  no 
higher  felicity  than  to  glide  smoothly  on  through  an  old  age  of 
domestic  happiness  to  what  might  remain  for  him  beyond  the 
grave.  "Why  should  such  a  man  covet  public  station?  Why, 
rather,  should  Washington  have  been  willing  to  accept  that  new, 
weighty,  and  hazardous  responsibility  ? 

Fond  as  he  was  of  private  life,  and  careful  as  he  was  of  his 
fame,  "Washington  held  his  personal  advantage  in  all  things  and 
at  all  times  constantly  subordinate  to  the  public  good.  We  know 
-that  he  so  acted  when  he  consented  to  take  the  command  for  the 
Eevolution,  and  when  he  yielded  to  the  earnest  desire  of  his 
friends  and  became  a  member  of  the  convention  which  framed 
the  Constitution.  On  both  occasions  he  put  a  great  deal  at  risk ; 
he  incurred  the  risk  at  once,  as  soon  as  he  saw  the  duty,  but  he 
hesitated  until  the  duty  was  plain  to  him.  We  may  trace  a  simi- 
lar operation  of  his  mind  through  that  long  period  of  suspended 
decision,  from  the  time  when  the  presidency  was  first  suggested 
to  him,  in  the  spring  of  1788,  to  the  close  of  that  year  and  the  be- 
ginning of  the  next.  There  was  the  same  struggle  caused  by  his 
personal  inclinations  and  his  depreciation  of  himself ;  and  it  is 
abundantly  apparent  that  one  of  his  chief  reasons  for  his  ex- 
tremely cautious  replies  to  those  who  wrote  to  him  on  the  subject 
was  that  he  could  not  see  the  necessity  for  his  services  in  the 
same  light  in  which  others  saw  it.  He  was,  however,  a  good 
deal  under  the  constraint  arising  from  the  uncertainty  of  the 
adoption  of  the  Constitution  down  to  the  end  of  July,  at  which 
time  the  states  of  New  Hampshire,  Virginia,  and  New  York  were 
known  to  have  ratified  it. 

All  uncertainty,  therefore,  respecting  the  adoption  of  the 
Constitution  by  the  necessary  number  of  states  was  thus  dis- 
pelled. But  a  new  and  apparently  unexpected  hazard  was  yet 
to  be  encountered.  The  mode  in  which  the  Constitution  was  to 
come  into  operation,  according  to  the  plan  devised  by  the  con- 
vention, required  that  the  ratification  of  the  states  should  be  re- 
turned to  the  existing  Congress,  and  that  the  time  of  choosing 
the  electors  of  the  president,  and  the  time  and  place  for  the  new 
government  to  commence  its  proceedings,  should  be  determined 
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by  that  body.  The  Constitution  designated  no  place  as  the  per- 
manent seat  of  government  for  the  United  States,  but  it  em- 
braced a  clause  authorizing  the  future  Congress  to  establish  such 
a  seat  in  a  district  not  exceeding  ten  miles  square,  to  be  obtained 
by  cession  from  any  of  the  states.  This  provision  was  regarded 
as  the  declaration  of  a  settled  policy  in  favor  of  the  final  estab- 
lishment of  the  government  in  a  central  situation,  and  away  from 
the  commercial  cities;  and  when  taken  in  connection  with  the 
reference  made  by  the  convention  to  the  Congress  of  the  Con- 
federation to  fix  the  place  for  the  new  government  to  commence 
its  proceedings,  it  evidently  contemplated  that  the  Congress  to 
be  assembled  under  the  Constitution  would,  at  a  proper  time, 
undertake  the  duty  of  carrying  out  the  policy  thus  declared  by 
the  convention  and  by  the  states  which  had  ratified  the  instru- 
ment. But  so  great  were  the  local  jealousies  on  this  subject,  and 
they  had  become  so  much  increased  by  the  inconveniences  which 
had  been  experienced  by  the  old  Congress,  that  when  that  body 
was  called  upon  to  determine  the  place  for  the  commencement 
of  the  new  government,  it  was  feared  that  the  designation  of  a 
place  would  greatly  embarrass  the  future  question  of  removal 
and  settlement  elsewhere. 

These  jealousies  were  not  altogether  unreasonable.  Practi- 
cally, the  question  of  a  temporary  seat  lay  between  the  cities  of 
New  York  and  Philadelphia.  It  was  now  five  years  since  the 
Congress  of  the  Confederation  had  been  obliged  to  leave  Phila- 
delphia, where  the  great  measures  of  the  Bevolution  had  been 
conducted  by  their  predecessors.  During  nearly  two  years  of 
the  five  they  had  been  almost  an  ambulatory  body,  making  abor- 
tive efforts  to  agree  on  a  permanent  place,  until  at  length  they 
found  themselves  in  the  City  Hall  of  New  York.  Here  thev 
had  been  established  for  nearly  three  years,  when  they  were 
called  upon  to  decide  at  what  place  the  new  government  should 
begin  to  act.  There  was  an  obvious  convenience  in  having  its 
proceedings  commenced  where  the  federal  offices  and  archives 
were  then  established.  But  if  this  step  was  likely  to  make  the 
city  of  New  York  the  permanent  seat  of  government  —  and  it 
would  evidently  have  some  tendency  to  do  so  —  the  selection 
would  be  extremely  objectionable.  Eight  only  of  the  twenty- 
six  senators  of  the  new  government,  and  seventeen  only  of  the 
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sixty -five  representatives,  would  come  from  the  states  east  of 
New  York ;  sixteen  senators  and  forty-two  representatives  would 
come  from  states  south  of  her.  On  the  other  hand,  Philadelphia 
was  scarcely  more  central  in  reference  to  the  convenience  of  the 
Southern  members ;  it.  was  open  to  the  same  objection  with  New 
York  of  being  a  commercial  city;  and  its  adoption  as  the  tem- 
porary seat  of  government  might  have  the  same  tendency  to  pre- 
vent the  acquisition  of  a  federal  district,  and  the  establishment  of 
a  permanent  seat  in  a  more  central  position. 

The  body  which  was  to  decide  this  delicate  and  difficult  ques- 
tion, and  was  to  exercise,  as  it  appeared,  an  immense  power  over 
the  destinies  of  the  country,  was  an  assembly  in  which  each  state 
had  a  single  vote.  The  states  of  North  Carolina  and  Ehode 
Island  had  not  adopted,  and  did  not  then  seem  likely  to  adopt, 
the  Constitution.  But  whether  they  were  present  or  absent,  or 
whether  they  voted  upon  this  question  or  abstained  from  voting, 
they  were  counted  among  the  thirteen  states,  and  thus  it  was 
necessary  that  seven  votes  should  be  thrown  for  some  particular 
locality  before  the  question  could  be  settled  and  the  new  govern- 
ment could  have  an  actual  existence.  Even  with  the  most  patri- 
otic purposes,  too,  and  with  the  most  friendly  sentiments  towards 
the  Constitution  on  the  part  of  the  leading  members  of  that  Con- 
gress, it  was  possible  that  conscientious  differences  of  opinion 
on  a  doubtful  question  of  expediency  might  totally  prevent  the 
organization  of  the  new  government.  Six  of  the  members  had 
sat  in  the  National  Convention  —  Madison,  Hamilton,  Gilman,  of 
New  Hampshire ;  Yates,  of  New  York  ;  and  Few  and  Baldwin,  of 
Georgia.  Of  these,  Yates  was  hostile  to  the  Constitution ;  the 
others  were  its  firm  friends;  the  first  two  were,  of  course,  its 
earnest  and  anxious  advocates. 

But  at  the  time  when  the  ratification  of  New  Hampshire,  the 
ninth  state,  was  received  and  officially  laid  before  the  Congress, 
Madison  and  Hamilton  were  both  absent.  The  former  had  been 
in  the  Convention  of  Virginia,  which  had  ratified  the  Constitu- 
tion, but  this  event  was  not  then  known  at  New  York,  and  Mad- 
ison had  not  yet  arrived  there.  Hamilton  was  still  in  the  Con- 
vention of  New  York,  at  Poughkeepsie,  endeavoring  to-  procure 
the  ratification  of  that  state.  Sedgwick,  of  Massachusetts,  who 
became  a  delegate  in  this  Congress  before  this  question  was 
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settled,  and  who  was  an  earnest  Federalist,  had  not  yet  taken  his 
seat.  On  the  reception  of  the  ratification  of  New  Hampshire,  a 
motion  was  made  for  the  appointment  of  a  committee  to  report 
an  act  for  putting  the  Constitution  into  operation,  according  to 
the  resolutions  of  the  National  Convention.  The  states  of  North 
Carolina  and  Ehode  Island  did  not  vote  upon  it,  and  Yates  alone 
of  all  the  delegates  recorded  his  vote  in  the  negative. 

The  committee  do  not  appear  to  have  agreed  on  a  place  for 
the  new  government  to  commence  its  proceedings,  but  they 
reported  a  time  for  the  choice  of  electors  of  the  president,  a  time 
for  their  assembling  and  voting,  and  a  time  for  the  commence- 
ment of  the  government.  In  this  attitude  of  the  matter  Madi- 
son arrived  from  Virginia.  Soon  after  his  arrival  a  motion  was 
made  to  establish  the  government  temporarily  in  Philadelphia, 
and  he,  with  the  rest  of  the  Virginia  members,  voted  for  it,  but  it 
was  not  carried.  In  a  few  clays  Hamilton,  whose  labors  in  be- 
half of  the  Constitution  in  the  Convention  of  New  York  had  just 
been  crowned  with  success,  appeared  in  his  place  in  the  Con- 
gress, and  on  the  next  day  he  was  followed  by  Sedgwick.  They 
acted  together  in  endeavoring  to  procure  a  vote  in  favor  of  the 
city  of  New  York,  while  Madison  as  steadily  exerted  himself  to 
have  the  new  government  first  assembled  at  Philadelphia.  This 
diversity  of  views  between  Madison  and  Hamilton  on  this  ques- 
tion renders  the  motives  of  each  of  them  an  interesting  subject 
for  inquiry. 

It  was  in  truth  a  case  of  reasoning  upon  similar  principles, 
but  leading  to  different  results,  because  the  reasoning  was  drawn 
from  different  premises.  Mr.  Madison's  opinions  were  formed 
under  the  influence  of  an  occurrence  which  gave  him  an  entirely 
wrong  impression  concerning  the  objects  of  Hamilton  and  the 
other  Federalists  of  New  York.  The  convention  of  that  state 
was  dissolved,  after  having  ratified  the  Constitution,  a  few  days 
before  Madison  returned  to  his  seat  in  Congress.  He  found  that 
the  circular  letter  of  that  state,  recommending  another  general 
convention  to  amend  the  Constitution,  was  made  use  of  by  its 
opponents,  particularly  in  Virginia,  to  inculcate  the  idea  that  the 
government  was  fatally  defective;  and  he  formed  the  opinion 
that  the  Federalists  of  the  New  York  Convention  had  concurred 
in  that  measure  as  the  means  of  purchasing  an  immediate  ratifi- 
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cation,  in  order  to  save  to  the  city  of  New  York  the  chance  of 
becoming  the  seat  of  the  new  government.  That  the  Federalists 
of  New  York  were  anxious  to  have  the  Constitution  immediately 
ratified  by  their  state  there  can  be  no  doubt ;  and  I  have  else- 
where suggested,  what  seems  to  me  very  plain,  that  they  could 
have  obtained  a  ratification  only  by  conceding  to  their  opponents 
the  measure  of  the  circular  letter.  This  measure  certainly  had 
an  unfortunate  tendency,  but  it  would  have  been  still  more 
unfortunate  to  have  permitted  the  state  of  New  York  to  remain 
out  of  the  new  Union.  The  result  shows  that  it  was  in  the  high- 
est degree  fortunate  for  the  country  that  the  city  of  New  York 
should  have  been  able  to  press  its  claim  to  become  the  temporary 
seat  of  the  government,  and  to  have  that  claim  so  far  admitted  at 
last  as  to  make  that  city  the  place  for  the  assembling  of  the 
First  Congress,  because  it  was  there  that  the  First  Congress  was 
able  to  decide  finally  on  the  future  permanent  residence  of  the 
government,  and  to  agree  that  its  residence  should  in  the  mean- 
time be  at  Philadelphia.  If  the  latter  city  had  been  the  place 
of  the  first  meeting  of  Congress,  far  greater  difficulties  would  in 
all  probability  have  attended  the  settlement  of  this  question. 
Madison,  however,  supposed  at  this  time  that  there  was  a  much 
greater  difference  between  Hamilton's  purposes  and  his  own  than 
there  really  was. 

They  differed,  in  fact,  only  with  respect  to  the  best  mode  of 
reaching  substantially  the  same  result.  Madison  did  not  desire 
to  have  the  government  permanently  established  in  Philadelphia ; 
Hamilton  did  not  wish  to  see  it  permanently  placed  at  New  York. 
The  latter  desired  that  the  First  Congress  should  be  compelled 
to  settle  the  question  of  a  permanent  seat  of  government  under 
the  operation  of  the  inconveniences  attending  its  residence  at 
New  York.  Madison  wished  for  the  delay  that  would  follow  a 
temporary  residence  at  Philadelphia  as  more  favorable  to  the 
good  selection  of  a  permanent  seat. 

The  four  states  which  lay  east  of  New  York  steadily  concurred 
with  the  vote  of  that  state  in  resisting  the  selection  of  Philadel- 
phia as  the  place  for  the  first  meeting  of  the  new  Congress.  New 
Jersey,  with  a  territory  contiguous  to  New  York  on  the  one  side 
and  to  Pennsylvania  on  the  other,  would  have  been  content  with 
either  city  for  the  temporary  residence  of  the  government,  but 
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had  hopes  of  its  final  establishment  within  her  own  limits  on  the 
banks  of  the  Delaware.  The  six  states  south  of  Pennsylvania, 
with  the  exception  of  South  Carolina,  favored  the  present  claims 
of  Philadelphia.  These  divisions  appeared  soon  after  the  arrival 
of  Hamilton  and  Sedgwick,  and  they  continued  for  six  weeks. 
More  than  twenty  different  votes  were  taken,  on  motions  and 
counter-motions,  on  various  preambles  and  declarations,  without 
any  result.  At  length,  according  to  Mr.  Madison,  the  opponents 
of  the  city  of  New  York  saw  themselves  "reduced  to  the  dilem- 
ma of  yielding  to  its  advocates,  or  of  strangling  the  government 
in  its  birth."  He  himself  became  convinced  of  the  necessity  of 
yielding  much  sooner  than  others.  But  it  was  finally  agreed  by 
all  to  be  the  safest  policy  to  keep  the  government  at  the  city  of 
New  York  until  a  permanent  seat  could  be  chosen.  There  was 
some  danger  that  the  new  Congress  might  not  select  a  spot  far- 
ther south  than  the  Delaware,  or,  at  most,  than  the  Susquehanna. 
"When,  however,  the  opposition  to  the  exertions  of  Hamilton  and 
Sedgwick  in  favor  of  a  temporary  residence  at  New  York  gave 
way,  it  appears  to  have  been  understood  on  all  sides  that  the  gov- 
ernment would  finally  be  carried  to  the  banks  of  the  Delaware, 
the  Susquehanna,  or  the  Potomac.  In  this  expectation,  the  Con- 
gress, nine  states  being  present,  unanimously  agreed  to  a  resolu- 
tion appointing  a  time  for  choosing  the  electors  of  president,  a 
time  for  their  voting,  and  a  time  for  commencing  proceedings 
under  the  Constitution,  and  making  the  city  of  New  York  the 
place.' 

On  the  day  on  which  this  vote  was  passed,  Henry  Lee.  one  of 
the  Virginia  delegation  in  Congress,  wrote  an  earnest  and  im- 
pressive letter  to  Washington,  urging  his  acceptance  of  the  presi- 
dency. It  drew  forth  a  guarded  and  cautious  reply,  from  which 
it  does  not  appear  that  Washington's  feelings  on  the  subject  had 
undergone  much  change.  But  in  the  course  of  a  few  days  he 
received  a  letter  from  Hamilton,  which  evidently  produced  a 
stronger  impression  upon  him  than  any  similar  communication 
had  done.  From  their  former  relations,  we  might  expect  to  find 
Washington  much  influenced  by  Hamilton's  arguments.      But 


1  For  an  account  of  the  proceedings  in  the  old  Congress,  and  in  the  Federal 
Convention  respecting  a  seat  of  government,  see  I.  434,  488-492. 
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the  letter  itself  was  so  able,  and  it  presented  so  clearly  the  con- 
siderations which  alone  could  have  weight  with  the  person  to 
whom  it  was  addressed,  that  it  may  properly  be  considered  to 
have  been  of  the  greatest  importance,  if  it  did  not  even  cause  the 
decision  to  which  Washington  came. 

The  characters  and  positions  of  the  two  men,  and  the  mo- 
mentous question  of  duty  which  Hamilton  thus  undertook  to  pre- 
sent to  the  mind  of  Washington,  invest  this  correspondence  with 
a  high  personal  interest  as  well  as  great  historical  importance. 
The  mode  in  which  the  question  was  stated  would  appear  to  have 
been  chiefly  the  dictate  of  a  consummate  tact,  inspired  by  an 
intimate  knowledge  of  Washington's  character,  if  we  did  not  see 
in  the  letter  proof  that  Hamilton  felt  that  he  was  stating  the 
case  of  his  country  as  well  as  arguing  to  reach  the  mind  that  he 
addressed.  There  is  not  a  sentiment  in  this  letter  of  the  vulgar 
material  on  which  ambition  feeds.  The  situation  in  which  Wash- 
ington is  placed  is  viewed  with  the  eye  of  one  who  comprehends 
all  its  relations.  Due  consideration  is  given  to  his  wish  to  be  ex- 
empted from  further  public  service ;  the  risk  to  his  reputation  is 
justly  weighed ;  the  bearing  of  his  decision  on  the  respectability 
and  renown  with  which  the  new  government  will  commence  its 
operations  is  stated  with  the  clearness  and  precision  character- 
istic of  the  writer;  the  implied  pledge  that  was  given  by  his 
taking  part  in  the  framing  of  the  Constitution  is  skilfully  sug- 
gested ;  and  then  the  whole  is  summed  up  in  a  proposition  which 
rests  upon  the  immutable  basis  of  all  patriotism.  "  In  a  matter 
so  essential,"  said  Hamilton,  "  to  the  well-being  of  society  as  the 
prosperity  of  a  newly  instituted  government,  a  citizen  of  so  much 
consequence  as  yourself  to  its  success  has  no  option  but  to  lend 
his  services  if  called  for." 

This  frank,  manly,  and  forcible  presentation  of  the  subject 
was  of  the  utmost  service  to  Washington,  for  it  gave  him  what 
he  greatly  needed— the  opinion  of  one  who  was  so  placed  as  to 
be  able  to  see  every  element  in  the  case.  No  man  in  the  country 
had  more  carefully  or  more  anxiously  studied  the  public  mind 
respecting  the  Constitution  than  Hamilton.  He  was  able  to  say 
to  Washington,  and  to  say  it  from  a  very  wide  observation,  that 
the  conviction  of  the  necessity  for  his  taking  the  presidency  was 
universal,  and  therefore  that  he  would  be  likely  to  incur  no  un- 
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candid  imputation  in  any  quarter  by  accepting  it.  He  was  able, 
moreover,  to  tell  him  that  there  was  but  one  question  in  the  case, 
and  that  was  a  question  of  duty. 

Washington  was  evidently  relieved.  He  had  been  so  con- 
strained by  his  situation  that  he  had  been  obliged  to  refrain  from 
asking  the  counsel  of  his  best  friends.  His  delicacy  shrank  from 
the  thought  of  presenting,  or  even  appearing  to  present,  himself 
as  a  candidate.  Now  that  he  had  been  written  to  freely  by  a 
person  to  whose  judgment  he  would  have  appealed  if  he  could 
have  done  so,  he  answered  without  reserve,  and  with  an  evident 
yielding  of  some  of  his  doubts.  But  he  still  thought  that  there 
was  one  very  serious  obstacle  to  his  consent.  While  he  was  will- 
ing to  admit  that  the  friends  of  the  Constitution  might  be  dis- 
posed to  think  that  his  administering  the  government  would 
give  it  strength,  he  suggested  to  Hamilton  that  the  same  opinion 
might  influence  its  enemies  to  oppose  his  election.  He  supposed 
that  such  persons  Avould  find  their  way  into  the  electoral  colleges, 
and  that  they  would  extend  their  opposition  to  any  man  likely 
to  thwart  their  measures.  He  believed  that  the  anti-Federalists 
had  formed  a  systematic  plan  of  opposition,  extending  through 
the  states. 

Hamilton  answered  this  objection  by  assuring  Washington 
that  he  was  the  only  person  in  the  country  who  could  sufficiently 
unite  the  public  opinion,  or  give  the  requisite  weight  to  the  office, 
in  the  commencement  of  the  government ;  that  in  all  probability 
his  refusal  would  throw  everything  into  confusion  —  certainly 
that  it  would  have  a  very  disastrous  influence. 

It  cannot  now  be  ascertained  at  what  precise  period  Wash- 
ington may  be  said  to  have  gained  his  own  consent  to  the  step 
which  he  was  thus  urged  to  take ;  for  although  some  of  his  ob- 
jections were  overcome  by  the  arguments  of  Hamilton  and  his 
other  personal  friends,  still  the  year  was  closed,  and  the  time  for 
the  choice  and  action  of  the  electors  had  drawn  near,  before  we 
discover  that  any  decided  answer  had  been  given  by  him,  even  in 
his  private  correspondence,  and  he  was  approached  in  no  public 
or  official  way  on  the  subject.  Happily,  in  those  early  days  of 
the  republic,  and  in  the  inauguration  of  the  Constitution,  there 
were  no  defined  and  organized  parties,  with  their  machinery  of 
nominations,  platforms,  and  conventions.     The  nation  "nomi- 
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nated  "  "Washington,  and  they  waited  decorously  for  the  official 
communication  to  him  of  the  votes  of  the  electors,  to  learn  that 
he  had  accepted.  "What  his  feelings  were,  as  the  hour  for  a  final 
decision  approached,  we  know  from  an  unreserved  communica- 
tion of  them  to  one  who  had  served  him  faithfully,  and  whom 
he  ever  regarded  with  strong  affection— Jonathan  Trumbull. 

"  I  believe  you  know  me  sufficiently  well,  my  dear  Trumbull," 
he  wrote,  in  December,  "  to  conceive  that  I  am  very  much  per- 
plexed and  distressed  in  my  own  mind  respecting  the  subject  to 
Avhich  you  allude.  If  I  should,  unluckily  for  me,  be  reduced  to 
the  necessity  of  giving  an  answer  to  the  question  which  you 
suppose  will  certainly  be  put  to  me,  I  would  fain  do  what  is  in 
all  respects  best.  But  how  can  I  know  what  is  best,  or  on  what 
I  shall  determine?  May  Heaven  assist  me  in  forming  a  judg- 
ment! for  at  present  I  see  nothing  but  clouds  and  darkness 
before  me.  Thus  much  I  may  safely  say  to  you  in  confidence : 
if  ever  I  should,  from  any  apparent  necessity,  be  induced  to  go 
from  home  in  a  public  character  again,  it  will  certainly  be  the 
greatest  sacrifice  of  feeling  and  happiness  that  ever  was  or  can 
be  made  by  him  who  will  have,  in  all  situations,  the  pleasure  of 
professing  himself  yours,"  etc. 

"What  a  relief  it  were  could  we  know  whether  these  dark 
shadows  which  then  cast  themselves  over  that  serene  and  tran- 
quil nature  did  not  continue  to  the  last !  "What  would  we  not 
give  could  we  receive  his  own  final  estimate  of  the  happiness  or 
unhappiness  which  his  last  public  service  gave  him — could  weigh 
with  him — against  the  waywardness  of  faction,  the  resistance  of 
the  bad,  the  shortcomings  of  the  well-meaning,  the  obstructions, 
the  failures,  the  disappointments,  the  pangs,  which  ingratitude 
may  have  given  him ;  also  of  that  vast  sum  of  present  and  pro- 
spective good  which  he  accomplished  by  presiding  over  the  gov- 
ernment for  the  first  eight  years  of  its  existence  !  Did  he  know 
it  all,  did  he  feel  it  all,  did  he  comprehend  it  all,  in  the  brief  in- 
terval of  rest  which  was  afforded  to  him  before  that  sharp,  quick 
summons  to  the  tomb  which  came  ere  he  had  yet  reached  what 
may  be  called  old  age  ?  It  may  be  that  it  is  not  always  given  to 
the  great  benefactors  of  our  race  to  be  fully  conscious  of  the 
importance  of  their  own  lives  and  characters.  Of  Washington 
we  know  at  least  that  as  he  gave  himself  without  reserve  to  the 
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welfare  of  his  country,  as  neither  ambition  nor  any  personal 
object  animated  him,  so  his  happiness  could  not  have  been  ex- 
posed to  the  causes  which  afflict  the  aspiring  and  self-seeking; 
that  as  he  was  not  a  man  of  genius,  so  he  did  not  suffer  the  pains 
of  genius ;  and  that  all  the  enduring  satisfaction  which  great 
deeds,  wise  counsels,  and  disinterested  services  can  give  to  the 
heart  of  man  must  have  been  his. 

The  legislative  department  of  the  government  had  been  fully 
organized  and  brought  into  a  condition  to  make  laws  as  soon  as 
the  president  had  taken  the  oath  of  office.  The  mode  of  carry- 
ing into  execution  that  part  of  the  Constitution  which  related  to 
the  executive  power  is  now  to  be  adverted  to.  Without  directly 
enjoining  the  establishment  of  executive  departments,  the  Consti- 
tution assumed  that  they  would  be  created,  as  such  departments 
were  twice  referred  to  in  the  article  concerning  the  executive 
power ;  and  from  the  text  it  was  apparent  that  the  Constitution 
contemplated  a  "  principal  officer  "  or  "  head  "  of  each  executive 
department.  But  as  it  had  vested  the  executive  power  in  the 
president,  it  was  obvious  that  in  liim  the  whole  of  that  power 
was  to  reside  and  by  him  alone  it  was  to  be  exercised.  The  first 
question,  therefore,  that  required  determination  related  to  the 
mode  in  which  these  principal  executive  officers  were  to  be  ap- 
pointed and  to  their  tenure  of  office.  The  discussion  on  these 
topics  began  in  the  House  of  Kepresentatives  of  the  First  Con- 
gress on  the  19th  of  May,  1789,  in  Committee  of  the  Whole. 
After  some  preliminary  debate  on  the  mode  of  dealing  with  the 
subject,  Mr.  Madison  proposed  "  that  there  shall  be  established 
an  executive  department,  to  be  denominated  the  Department  of 
Foreign  Affairs,  at  the  head  of  which  there  shall  be  an  officer, 
to  be  called  the  Secretary  for  the  Department  of  Foreign  Af- 
fairs, who  shall  be  appointed  by  the  president,  by  and  with  the 
advice  and  consent  of  the  Senate,  and  to  be  removable  by  the 
president."  He  also  proposed  the  establishment  of  a  Treasury 
and  a  War  Department  on  the  same  principles. 

The  Committee  of  the  Whole  readily  agreed  to  the  creation 
of  the  Department  of  Foreign  Affairs,  and  to  the  proposed  title 
of  its  head;  but  it  was  objected  that  as  the  Constitution  itself 
had  provided  the  mode  in  which  such  officers  were  to  be  appoint- 
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ed —  namely,  on  a  nomination  by  the  president  and  a  confirma- 
tion by  the  Senate  —  the  mode  of  appointment  was  not  a  proper 
subject  of  legislation,  since  Congress  could  not  confer  a  power 
which  the  Constitution  had  already  conferred.  This  objection 
prevailed,  and  the  mode  of  appointment  was,  with  Mr.  Madison's 
consent,  stricken  from  his  resolution. 

Then  came  the  difficult  and  important  question  relating  to 
the  removal  of  officers  nominated  by  the  president,  confirmed  by 
the  Senate,  and  commissioned  by  the  president  after  such  con- 
firmation— three  steps  which  would  all  be  essential  to  the  filling 
of  the  office.  To  understand  what  was  settled  on  this  subject  in 
1789,  it  is  necessary  to  observe  the  provisions  of  the  Constitution 
as  it  came  from  the  hands  of  its  framers,  the  inferences  that 
might  be  drawn  from  them,  and  the  different  views  that  were 
developed  by  the  debate  in  the  House  of  Eepresentatives,  which 
began  on  the  19th  of  May  and  was  continued  at  intervals  until 
the  24th  of  June.  The  discussions  were  animated,  profound,  and 
exhaustive,  and  the  result  leaves  no  doubt  of  what  was  the  opin- 
ion of  the  majority  of  the  members  of  that  House.  Six  of  the 
members  had  sat  in  the  convention  which  framed  the  Constitu- 
tion. The  Constitution  was  silent  in  regard  to  the  removal  of 
any  officers  of  the  government  excepting  by  the  process  of  im- 
peachment, which  involved  a  trial  by  the  Senate  on  a  charge  to 
be  preferred  by  the  House  of  Eepresentatives.  One  very  reason- 
able inference  that  could  be  derived  from  the  provision  that  gave 
to  the  Senate  a  voice  in  the  appointment  of  civil  officers  was, 
that  the  Senate  should  also  have  a  voice  in  their  removal. 
Whether,  by  providing  the  process  of  impeachment  and  making 
it  applicable  to  all  civil  officers,  the  Constitution  had  or  had  not 
excluded  every  other  mode  of  removal,  was  likewise  an  open 
question,  to  be  determined  by  general  reasoning.  It  was  again 
a  question  whether  the  Constitution,  by  declaring  that  the  judges 
of  the  supreme  and  inferior  courts  should  hold  their  offices  dur- 
ing good  behavior,  intended  that  all  other  officers  should  not 
hold  their  places  by  a  like  tenure,  but  should  be  subjected  to 
some  process  of  removal.  Finally,  it  was  a  question  whether 
the  Constitution  ought  to  be  so  construed  as  to  hold  that  Con- 
gress could  by  its  legislation  confer  on  the  president  alone  a 
power  of  removal,  or  whether  it  ought  to  be  considered  as  a 
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power  inherent  in  his  office,  and  not  one  to  be  given  or  withheld 
by  the  legislature  at  its  discretion.  It  is  thus  apparent  how 
nearly  the  action  of  the  First  Congress  on  this  subject  approached 
to  the  making  of  constitutional  law ;  for  although  the  results  of 
its  deliberations  carried  with  it  nothing  more  than  an  implication 
that  the  power  of  removal  without  impeachment  was  to  be  as- 
sumed as  a  necessary  deduction  from  the  whole  scope  of  the 
Constitution,  and  that  this  power  resided  in  the  president  alone, 
yet  this  result  is  clearly  to  be  discerned  on  the  face  of  the  pro- 
ceedings in  the  House  of  Representatives.  The  rule  which  re- 
gards a  contemporaneous  construction  of  such  an  instrument  as 
the  Constitution  when  made  by  the  legislative  department  as 
nearest  in  authority  to  judicial  expositions,  and  having  the  same 
general  recommendation  that  belongs  to  the  latter,  had  not,  of 
course,  been  developed  when  this  debate  of  1789  occurred.  Eut 
it  is  quite  evident  from  the  discussions  that  the  members  of  the 
first  House  of  Representatives,  in  organizing  the  executive  de- 
partments, acted  with  a  full  sense  of  the  future  importance  of 
their  decision,  and  under  circumstances  which  give  to  such  a  de- 
cision a  very  high  intrinsic  value. 

Three  distinct  theories  appeared  in  this  debate,  and  they  cov- 
ered the  whole  ground :  First,  that  the  Constitution  had  lodged 
the  power  of  removal  with  the  president  alone ;  second,  that  the 
Constitution  had  lodged  it  with  the  president,  acting  with  the  ad- 
vice and  consent  of  the  Senate ;  third,  that  the  Constitution  had 
not  lodged  it  anywhere,  but  had  left  it  to  be  acted  upon  by  the 
legislative  power  when  it  should  create  offices  and  prescribe  their 
tenure.  It  was  twice  decided  to  retain  the  words  which  declared 
that  the  Secretary  of  the  Department  of  Foreign  Affairs  should 
be  removable  by  the  president ;  first,  by  the  passage  of  Mr. 
Madison's  resolution  in  Committee  of  the  Whole,  and  again,  after- 
wards, by  negativing  a  motion  in  committee  to  strike  out  the 
words  of  the  first  section  of  the  bill  that  had  been  prepared  in 
pursuance  of  that  resolution.  But  when  the  bill  was  reported  to 
the  House,  and  before  it  was  engrossed,  the  words  of  the  first 
section,  which  declared  that  the  Secretary  should  be  removable 
from  office  by  the  president,  were  stricken  out  by  a  vote  of  31 
against  19.  But  in  the  second  section,  which  provided  for  a  chief 
clerk  of  the  department,  it  was  declared  that  "  whenever  the  said 
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principal  officer  shall  be  removed  from  office  by  the  President  of 
the  United  States,  or  in  any  other  case  of  vacancy,"  the  chief 
clerk  should  have  the  custody  of  the  records,  etc.,  during  such 
vacancy.  The  law  was  so  shaped,  in  order :  First,  to  avoid  the 
appearance  of  a  legislative  grant  to  the  president  of  the  power  of 
removal ;  and,  secondly,  to  make  it  operate  as  a  clear  implication 
that  under  the  Constitution  the  power  of  removal  is  in  the  presi- 
dent alone.  The  Treasury  and  War  Departments  were  subse- 
quently organized  upon  the  same  model  and  with  the  same  im- 
plication of  the  president's  constitutional  power  to  remove  the 
principal  officer.1 

The  Constitution,  for' reasons  which  have  been  mentioned  in 
the  first  volume  of  this  work,  had  made  the  following  provisions : 
"  The  president  shall,  at  stated  times,  receive  for  his  services  a 
compensation,  which  shall  neither  be  increased  nor  diminished 
during  the  period  for  which  he  shall  have  been  elected,  and  he 
shall  not  receive  within  that  period  any  other  emolument  from 
the  United  States,  or  any  of  them." ' 

"Washington,  towards  the  close  of  his  inaugural  address,  fore- 
seeing that  this  subject  would  demand  the  early  attention  of  Con- 
gress, referred  to  his  own  intention  in  regard  to  pecuniary  official 
compensation  in  the  following  language :  "  To  the  preceding  ob- 
servations I  have  one  to  add  which  will  be  most  properly  ad- 
dressed to  the  House  of  Eepresentatives.  It  concerns  myself,  and 
will,  therefore,  be  as  brief  as  possible.  When  I  was  first  honored 
with  a  call  into  the  service  of  my  country,  then  on  the  eve  of  an 
arduous  struggle  for  its  liberties,  the  light  in  which  I  contem- 
plated my  duty  required  that  I  should  renounce  every  pecuniary 
compensation.     From  this  resolution  I  have  in  no  instance  de- 


1  The  Department  of  Foreign  Affairs,  afterwards  called  the  Department  of 
State,  was  first  organized  by  the  act  of  July  27,  1789  ;  that  of  War  by  the  act 
of  August  7,  1789  ;  and  that  of  the  Treasury  by  the  act  of  September  2,  1789.  It 
appears  from  the  papers  of  the  vice-president,  Mr.  John  Adams,  that  the  bill  for 
establishing  the  Department  of  Foreign  Affairs  was  passed  in  the  Senate  only  by 
his  casting  vote.  In  the  Life  of  Mr.  Adams,  by  his  grandson  (I.  448-450),  it  is 
stated  that  his  reasons  for  voting  for  the  bill  were  never  committed  to  writing, 
but  th»t  he  never  doubted  the  correctness  of  his  vote.  For  the  debates  in  the 
House,  see  the  Annals  of  Congress,  First  Congress,  First  Session ;  see  also  Mar- 
shall's Life  of  Washington,  II.  160,  Philadelphia  edition. 

2  Art  ii.  §  i. 
II.— 10 
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parted.  And  being  still  under  the  impression  which  produced  it, 
I  must  decline,  as  inapplicable  to  myself,  any  share  in  the  per- 
sonal emoluments  which  may  be  indispensably  included  in  a  per- 
manent provision  for  the  executive  department;  and  must  accord- 
ingly pray  that  the  pecuniary  estimates  for  the  station  in  which 
I  am  placed  may,  during  my  continuance  in  it,  be  limited  to  such 
actual  expenditures  as  the  public  good  may  be  thought  to  require." 
In  thus  declining  all  personal  emoluments,  and  at  the  same  time 
expressing  his  willingness  that  provision  should  be  made  for  de- 
fraying the  actual  expenditures  that  might  be  required  by  the 
public  good,  Washington  acted  in  conformity  with  what  had  been 
his  practice  during  the  whole  of  his  Revolutionary  service. 
Whether  he  consulted  only  his  personal  feelings,  and  was  gov- 
erned by  a  wish  to  be  consistent  with  his  former  relations  to  the 
country,  or  whether  he  was  also  influenced  by  considerations  of 
another  kind,  it  may  not  be  easy  now  to  determine.  It  is  not  im- 
probable, however,  that  he  regarded  the  putting  of  the  new  gov- 
ernment into  operation  as  an  experiment,  as  we  know  that  he 
considered  the  Constitution  in  that  light ;  and  he  may  have 
wished  to  relieve  the  public  burdens,  as  far  as  he  might,  by  signi- 
fying that  in  his  own  case  a  pecuniary  compensation  would  be 
unnecessary.  We  are  to  remember  that  it  was  all  yet  unsettled 
in  what  manner  the  great  taxing  power  that  had  been  conferred 
upon  Congress  was  to  be  exercised,  or  what  the  revenues  of  the 
government  would  be.  It  was  quite  true  that  if  the  government 
was  to  have  any  revenue  at  all,  the  salary  of  a  president  would 
be  an  inconsiderable  item  in  its  expense.  But  how  revenue  was 
to  be  raised,  or  how  far  the  people  of  the  United  States  would  be 
willing  to  be  taxed,  or  be  able  to  bear  taxation,  were  problems 
that  could  not  be  determined  by  the  unlimited  scope  of  the  taxino- 
power.  While  it  is  certain,  on  the  one  hand,  that  Washington 
must  have  foreseen  the  necessity  for  a  permanent  provision  for 
the  executive  department,  and  that  he  did  not  mean  by  his  exam- 
ple to  embarrass  his  successors  in  the  office,  it  is  equally  clear,  on 
the  other  hand,  that  he  wished  to  have  it  understood,  at  least, 
that  he  would  not  receive  any  personal  emoluments  for  his  official 
services,  even  if  the  legislature  had  to  be  shaped  without  any  ref- 
erence to  his  renunciation  of  a  salary.  When  the  bill  to  establish 
the  salaries  was  brought  in  it  was  apparently  deemed  to  be  most 
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decorous  not  to  take  notice  in  Congress  of  the  president's  intima- 
tion, but  to  fix  the  compensation  of  the  president  and  the  vice- 
president,  to  commence  with  the  time  of  their  entering  on  their 
respective  duties.1 

On  the  23d  of  April  the  Senate  instructed  a  committee  of  three 
of  its  members  to  consider  and  report  "  what  style  or  titles  it  will 
be  proper  to  annex  to  the  offices  of  President  and  Vice-President 
of  the  United  States,  if  any  other  than  those  given  in  the  Constitu- 
tion." This  led  to  a  conference  on  the  subject  with  a  committee 
of  the  House  of  Representatives,  and  the  result  was  a  disagreement. 

The  president  had,  in  the  meantime,  been  inaugurated — viz., 
on  the  30th  of  April — and  in  the  address,  in  answer  to  his  inaugu- 
ral speech,  presented  to  him  by  the  House  on  the  5th  of  May,  he 
had  been  addressed  simply  as  "  George  Washington,  President  of 
the  United  States."  On  the  8th  of  May  the  Senate  appointed  a 
new  committee  of  its  own  body  to  consider  and  report  under 
what  title  it  would  be  proper  for  the  Senate  to  address  the  presi- 
dent. This  committee,  on  the  14th,  proposed  as  a  title,  "His 
Highness,  the  President  of  the  United  States,  and  Protector  of 
their  Liberties."  But  without  proceeding  to  the  adoption  of  a 
title  that  was  certain  to  be  rejected  by  the  House,  and  that  would 
have  led  to  a  difference  in  the  practice  of  the  two  bodies,  the 
Senate  proposed  the  following  resolution : 

"  From  a  decent  respect  for  the  opinion  and  practice  of  civ- 
ilized nations,  whether  under  monarchical  or  republican  forms  of 
government,  whose  custom  it  is  to  annex  titles  of  respectability 
to  the  office  of  their  chief  magistrate,  and  that,  on  intercourse 
with  foreign  nations,  a  due  respect  for  the  majesty  of  the  people 
of  the  United  States  may  not  be  hazarded  by  an  appearance  of 
singularity,  the  Senate  have  been  induced  to  be  of  opinion  that  it 
would  be  proper  to  annex  a  respectable  title  to  the  office  of  Pres- 
ident of  the  United  States ;  but  the  Senate,  desirous  of  preserving 


1  Tlie  salary  of  the  president  was  fixed  at  the  rate  of  $25,000  per  annum,  and 
that  of  the  vice-president  at  the  rate  of  15000  per  annum,  from  the  time  of  the 
commencement  of  their  services,  by  the  act  of  September  24,  1789.  By  the  act 
of  February  18,  1793,  these  salaries  were  continued  from  and  after  the  3d  day  of 
March  in  that  year.  It  seems  that  there  was  some  furniture  and  other  effects  be- 
longing to  the  United  States  in  the  possession  of  the  president  at  the  time  of  the 
passage  of  the  first  act,  and  the  use  of  these  was  continued  by  both  acts. 
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harmony  with  the  House  of  Eepresentatives,  where  the  practice 
lately  observed  in  presenting  an  address  to  the  president  was 
without  the  addition  of  titles,  think  it  proper,  for  the  present,  to 
act  in  conformity  with  the  practice  of  that  House  ;  therefore, 

"  Resolved,  That  the  present  address  be,  '  To  the  President  of 
the  United  States,'  without  addition  of  title." 

This  method  of  receding  from  the  position  that  had  been 
taken  by  the  Senate  was  resorted  to  in  consequence  of  a  debate 
which  took  place  in  the  House  on  the  11th  of  May  upon  a  prop- 
osition made  by  the  Senate  for  a  further  conference  in  regard  to 
the  future  mode  of  addressing  the  president.  As  the  House  had 
already  determined  that  it  would  not  be  proper  to  annex  any  other 
style  or  title  to  any  of  the  offices  than  that  given  in  the  Consti- 
tution, and  had,  in  addressing  the  president,  acted  in  pursuance  of 
this  determination,  there  was  a  strong  opposition  manifested  to 
any  further  consideration  of  the  subject.  But  after  an  earnest 
discussion,  which  exhibited  no  difference  of  opinion  on  the  ques- 
tion of  additional  titles,  the  House  consented  to  the  appointment 
of  a  new  committee  of  conference,  and  Mr.  Madison  was  placed 
at  the  head  of  it.  The  conference  between  the  two  committees 
was  held,  but  on  the  14th  the  Senate  was  informed  that  the  disa- 
greement remained.  The  Senate  then  adopted  the  resolution 
which  is  above  quoted,  and  from  that  time  the  matter  of  titles 
was  allowed  to  sleep. 

As  the  Senate,  both  in  its  legislative  and  executive  sessions, 
sat  with  closed  doors  until  the  second  session  of  the  Third  Con- 
gress, with  the  single  exception  of  a  contested  election  of  a 
member,  we  are  without  any  reports  of  its  debates.  We  can, 
therefore,  only  infer  from  its  resolution  what  were  the  views 
entertained  by  its  members  on  this  matter  of  official  titles.  The 
practice,  which  had  prevailed  from  the  beginning  of  the  Eevolu- 
tion,  of  addressing  the  governors  of  the  states  by  the  title  of 
"Your  Excellency"  or  as  "His  Excellency,"  doubtless  had  some 
influence  with  the  senators,  who  thought  that  the  President  of 
the  United  States  should  not  be  regarded  as  a  less  dignified  per- 
sonage than  the  governor  of  a  state.  General  "Washington,  dur- 
ing the  whole  period  of  his  service  as  commander-in-chief  of  the 
Continental  forces,  had  been  addressed  by  public  bodies,  by  his 
subordinate  officers,  and  by  private  individuals  with  the  title  of 
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"  Your  Excellency,"  to  which  he  submitted,  apparently,  because 
the  commander-in-chief  of  the  opposing  armies  was  so  designat- 
ed ;  and  in  all  formal  matters  Washington  would  not  admit  of 
any  implication  of  inferiority  of  rank  between  himself  and  the 
British  commander.  This  habit  of  addressing  Washington  dur- 
ing his  military  service  may  have  seemed  to  the  senators  of  1789 
as  in  some  sense  personally  due  to  his  dignity  in  the  civil  station 
to  which  he  had  been  called.  But  when  we  analyze  the  ideas 
expressed  in  their  resolution  they  seem  singularly  inappropriate, 
and  it  becomes  apparent  that  the  views  of  Mr.  Madison  and  the 
other  members  of  the  House  of  Representatives  were  far  wiser. 
The  decent  respect  for  the  practice  of  other  nations,  which  the 
senators  by  their  resolution  suggested  as  a  reason  for  the  adop- 
tion of  some  title  of  respectability  by  which  to  address  the  chief 
magistrate,  created  no  necessity  for  a  nation  whose  institutions 
and  manners  made  the  dignity  of  their  government  to  consist  in 
other  things  than  titles.  Nor  did  "  the  majesty  of  the  people  of 
the  United  States,"  in  their  foreign  intercourse,  need  to  be  assert- 
ed in  this  way.  It  was  not  a  quite  appropriate  idea  to  imply 
that  the  sovereignty  of  the  people  of  the  United  States  was  of 
such  a  nature  that  it  ought  to  be  expressed  by  a  term  peculiar  to 
the  majesty  of  a  sovereign  ruler.  It  was  a  sovereignty,  in  the 
sense  of  a  paramount  right  to  govern  on  certain  subjects  and 
relations,  but  the  very  specification  of  its  powers  which  the 
Constitution  had  embraced  made  it  a  limited  sovereignty.  If 
the  imposing  title  suggested  by  the  committee  of  the  Senate 
had  been  adopted  as  the  official  style  of  the  president,  there 
would  have  been  at  least  this  "  appearance  of  singularity,"  that 
the  title  would  have  been  an  excrescence  ingrafted  upon  a  Con- 
stitution which  was  in  its  essence  incompatible  with  ideas  that 
the  title  implied.  The  president's  oath  of  office  expressed  the 
only  sense  in  which  he  was  to  be  protector  of  the  liberties  of 
the  people.  It  bound  him  to  "preserve,  protect,  and  defend  the 
Constitution  of  the  United  States."  In  all  other  respects  and  in  all 
other  ways  the  liberties  of  the  people  Avere  in  their  own  keeping. 
The  course  of  settling  this  precedent,  which  rejected  the  use 
of  all  other  titles  than  the  constitutional  name  of  the  office, 
shows  that  it  was  a  matter  with  which  Washington  in  no  way 
interfered.     It  does  not  appear  that  he  was  consulted.     If  any- 
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thing  resembling  the  title  proposed  in  the  Senate  had  been 
adopted,  or  if  he  had  been  asked  to  consent  to  the  use  of  any  but 
the  constitutional  title,  his  well-known  taste  and  his  sound  judg- 
ment concerning  the  nature  of  the  government  which  he  had 
been  called  to  administer  would  doubtless  have  prevented  his 
acceding  to  anything  of  this  kind.  Pie  had,  in  the  most  impor- 
tant and  efficient  sense,  been  the  protector  of  the  liberties  of  his 
countrymen  in  the  whole  of  the  Revolutionary  struggle.  But 
he  was  now  to  discharge  the  duties  of  chief  magistrate  in  a  gov- 
ernment organized  under  a  written  Constitution,  and  his  oath  of 
office  defined  all  the  mode  in  which  he  was  to  protect  the  liber- 
ties of  the  people.  As  he  should  be  officially  addressed,  so  would 
his  successors.  Moreover,  at  the  critical  time  when  this  proposal 
of  a  title  was  made  by  the  Senate,  there  was  no  small  danger 
that  those  who  had  opposed  the  Constitution  would  be  justified 
in  their  fears,  if  a  practice  were  to  be  introduced  in  imitation  of 
governments  of  a  totally  different  character.  The  objection  was 
thus  forcibly  summed  up  by  Mr.  Tucker,1  of  South  Carolina,  in 
the  debate  of  the  11th  of  May  : 

"  I  am  still  of  opinion  that  we  were  wrong  in  appointing 
the  first  committee,  and  think  that  we  shall  be  guilty  of  greater 
impropriety  if  we  now  appoint  another.  What,  sir,  is  the  inten- 
tion of  this  business?  Will  it  not  alarm  our  fellow  -  citizens  ? 
Will  it  not  give  them  just  cause  of  alarm?  Will  they  not  say 
that  they  have  been  deceived  by  the  convention  that  framed  the 
Constitution  —  that  it  has  been  contrived  with  a  view  to  lead 
them  on  by  degrees  to  that  kind  of  government  which  they 
have  thrown  off  with  abhorrence?  Shall  we  not  justify  the 
fears  of  those  who  were  opposed  to  the  Constitution  because 
they  considered  it  as  insidious  and  hostile  to  the  liberties  of 
the  people  ?  One  of  its  warmest  advocates,  one  of  the  framers 
of  it  [Mr.  Wilson,  of  Pennsylvania],  has  recommended  it  by 
calling  it  a  pure  democracy.  Does  this  look  like  a  democracy 
when  one  of  the  first  acts  of  the  two  branches  of  the  legis- 
lature is  to  confer  titles?  Surely  not.  To  give  dignity  to 
our  government,  we  must  give  a  lofty  title  to  our  chief  magis- 


1  Thomas  Tudor  Tucker,  a  representative  from  South  Carolina  in  the  First 
and  Second  Congresses,  and  a  very  able  and  efficient  debater. 
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trate.  Does  the  dignity  of  a  nation  consist  in  the  distance  be- 
tween the  first  magistrate  and  the  citizens?  Does  it  consist  in 
the  exaltation  of  one  man  and  the  humiliation  of  the  rest  ?  If 
so,  the  most  despotic  government  is  the  most  dignified ;  and  to 
make  our  dignity  complete,  we  must  give  a  high  title,  an  em- 
broidered robe,  a  princely  equipage,  and,  finally,  a  crown  and  he- 
reditary succession !  Let  us,  sir,  establish  tranquillity  and  good 
order  at  home,  and  wealth,  strength,  and  national  dignity  will  be 
the  infallible  result.  The  aggregate  of  dignity  will  be  the  same, 
whether  it  be  divided  among  all  or  centred  in  one.  And  whom, 
sir,  do  we  mean  to  gratify  ?  Is  it  our  present  president  ?  Cer- 
tainly, if  we  expect  to  please  him,  we  shall  be  greatly  disap- 
pointed. He  has  a  real  dignity  of  character  and  is  above  such 
little  vanities.  We  shall  give  him  infinite  pain  ;  we  shall  do  him 
an  essential  injury ;  we  shall  place  him  in  a  most  delicate  and 
disagreeable  situation ;  we  shall  reduce  him  to  the  necessity  of 
evincing  to  the  world  his  disapprobation  of  our  measures,  or  of 
risking  some  diminution  of  that  high  reputation  for  disinterested 
patriotism  which  he  has  so  justly  acquired.  It  is  not  for  his 
gratification ;  for  whose,  then,  are  we  to  do  this  ?  Where  is  the 
man  among  us  who  has  the  presumption  and  vanity  to  expect  it  ? 
Who  is  he  that  shall  say,  For  my  aggrandizement  three  millions  of 
people  have  entered  into  a  calamitous  war;  they  have  persevered 
in  it  for  eight  long  years ;  they  have  sacrificed  their  property, 
they  have  spilt  their  blood,  they  have  rendered  thousands  of 
families  wretched  by  the  loss  of  their  only  protectors  and  means 
of  support?  This  spirit  of  imitation,  sir,  this  spirit  of  mimicry 
and  apery,  will  be  the  ruin  of  our  country.  Instead  of  giving  us 
dignity  in  the  eye  of  foreigners,  it  will  expose  us  to  be  laughed 
at  as  apes.  They  give  us  credit  for  our  exertions  in  effecting 
the  Eevolution,  but  they  will  say  that  we  want  independence  of 
spirit  to  render  it  a  blessing  to  us."  ' 

1 1  have  been  careful  to  explain  the  establishment  of  this  precedent  because, 
even  if  it  now  seems  to  relate  to  a  trivial  matter,  its  relations  were  not  trivial  at 
the  time  of  the  inauguration  of  the  Constitution.  As  a  trait  of  manners,  the  prac- 
tice, which  is  now  sometimes  ignorautly  followed,  of  addressing  the  president  by 
some  other  title  than  that  which  is  given  to  the  office  by  the  Constitution,  is  at  va- 
riance with  its  spirit  and  with  the  early  precedent.  With  regard  to  the  governors 
of  states,  the  better  custom  is  not  to  use  the  title  of  "excellency,"  unless  it  is  af- 
fixed to  the  office  by  the  state  constitution. 


CHAPTEE  VI. 

The    Power    to    Amend    the    Constitution. — The    First    Ten 
Amendments — 1789-91. — Limitations  on  Power  to  Amend. 

One  of  the  most  important  subjects  that  can  engage  the 
attention  of  the  statesmen  and  people  of  this  country  is  the 
extent  and  scope  of  the  power  to  amend  the  Constitution  of 
the  United  States.  Very  little  aid  on  this  subject  can  be  de- 
rived from  the  mode  in  which  the  constitution  of  a  state  may 
be  amended ;  for  the  Constitution  of  the  United  States  contains 
in  itself  a  positive  text,  which  at  once  prescribes  the  mode  in 
which  it  may  be  amended,  and  limits  the  power  of  amend- 
ment. 

In  considering  this  text,  however — Article  V.  of  the  Constitu- 
tion— it  is  necessary  also  to  consider  the  force  and  operation  of 
the  Ninth  and  Tenth  Amendments,  because  they  may  have  some 
bearing  upon  the  original  article  which  embraces  the  amending 
power. 

The  public  bodies  which  are  to  be  the  agents  for  amending 
the  Constitution  are  those  which  are  authorized  to  propose  amend- 
ments, and  those  which  are  authorized  to  adopt  them  and  make 
them  a  part  of  the  instrument. 

The  first  of  these  are  the  two  houses  of  Congress,  acting  by  a 
two-thirds  vote  of  each,  or  a  convention  of  all  the  states,  called 
by  the  Congress  on  the  application  of  the  legislatures  of  two 
thirds  of  the  several  states.  The  ratifying  bodies  in  either  case 
are  the  legislatures  of  three  fourths  of  the  several  states,  or  con- 
ventions in  three  fourths  thereof,  as  the  one  or  the  other  mode  of 
ratification  may  be  proposed  by  the  Congress.  Thus  it  appears 
that  two  thirds  of  both  houses  of  Congress  may  propose  amend- 
ments, or  the  legislatures  of  two  thirds  of  the  several  states  may 
apply  to  have  a  convention  of  all  the  states  called  for  the  pro- 
posing  of  amendments,  in  which  case  the  Congress  must  make  the 
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call ;  and  it  further  appears  that  the  amendments,  when  proposed 
by  either  form  of  action,  may  be  ratified  by  the  legislatures  of 
three  fourths  of  the  states,  or  by  conventions  in  three  fourths 
thereof,  as  the  one  or  the  other  mode  of  ratification  may  be 
directed  by  the  Congress  when  the  amendments  are  proposed.  So 
that  there  may  be  one  fourth  of  the  several  states  that  must  sub- 
mit to  the  will  of  three  fourths  thereof,  if  the  three  fourths  ratify 
any  amendment  that  has  been  constitutionally  proposed,  although 
the  one  fourth  may  not  accede  to  it.  This  is  a  great  and  far- 
reaching  power,  but  it  is  carefully  defined  and  regulated ;  and  the 
question  arises,  What,  if  any,  are.  its  limitations?  What  is  to  se- 
cure the  constitutional  minority  of  the  states  from  an  exercise  of 
power  by  the  constitutional  majority  that  will  prostrate  their 
state  sovereignties  and  destroy  their  autonomy  ? 

It  will  be  observed  that  the  amending  power  is  not  a  power  to 
be  exercised  by  a  majority  of  the  people  of  the  United  States,  act- 
ing as  a  mass  of  individuals,  or  as  a  collective  people.  It  is  to  be 
exercised  by  three  fourths  of  the  states,  a  constitutional  majority 
of  the  members  of  the  Union  fixed  for  this  special  purpose.  It 
may  thus  happen  that  a  proposed  amendment  would  be  ratified 
by  a  less  number  than  a  majority  of  the  people  of  all  the  states, 
because  of  the  mode  of  ratification  and  the  fixed  constitutional 
number  of  the  state  legislatures  or  state  conventions  which  would 
have  the  power  to  ratify  it. 

All  this  shows,  on  the  one  hand,  how  careful  the  framers  of 
the  Constitution  were,  in  shaping  the  amending  power,  to  preserve 
the  state  sovereignties ;  and,  on  the  other  hand,  how  far  their 
system  removes  the  amending  power  from  the  action  of  the  peo- 
ple of  the  United  States  regarded  as  a  nation. 

No  one  can  read  the  ten  amendments  of  the  Constitution 
which  were  prepared  by  the  First  Congress  in  1789,  and  were  rati- 
fied by  the  states  in  1789-91,  without  perceiving  how  necessary 
they  were  to  supplement  the  instrument  that  came  from  the  Con- 
vention of  1787,  and  was  adopted  in  1787-88.  In  the  first 
volume  of  this  work  I  have  explained  the  jealousy  that  was  felt 
by  the  people  of  many  of  the  states  against  the  establishment  of 
such  a  government  as  the  one  proposed,  without  express  safeguards 
to  protect  the  rights  of  states  and  of  individuals.  That  this  jeal- 
ousy was  a  reasonable  one  is  apparent  from  the  preamble  of  the 


154  CONSTITUTIONAL    HISTORY." 

resolution  by  which  the  First  Congress  proposed  twelve  articles  of 
amendment  to  the  consideration  of  the  state  legislatures.1 

The  preamble  recited  that  "  the  conventions  of  a  number  of 
the  states  had,  at  the  time  of  ratifying  the  Constitution,  expressed 
a  desire,  in  order  to  prevent  misconstruction  or  abuse  of  its  powers, 
that  further  declarative  and  restrictive  clauses  should  be  added  ; 
and  that  extending  the  ground  of  public  confidence  in  the  govern- 
ment would  best  insure  the  beneficent  ends  of  its  institution." 
This  explains  the  reasons  which  actuated  the  First  Congress  in 
proposing  amendments,  and  furnishes  the  key  to  the  whole  pro- 
ceeding. 

It  is  not  necessary  to  notice  here  the  various  amendments  that 
were  asked  for  by  the  states  when  they  communicated  to  Con- 
gress their  several  ratifications  of  the  Constitution.  They  em- 
braced many  subjects,  and  some  of  them  proposed  modifications 
of  the  framework  of  the  government.  It  was  for  the  Congress,  in 
the  exercise  of  its  authority,  to  shape  the  amendments  for  the 
consideration  of  the  state  legislatures,  to  make  a  judicious  selec- 
tion of  the  matters  to  which  they  were  to  relate.  When  we  look 
into  those  which  were  proposed  and  adopted,  we  can  see  that  they 
were  really  needed  to  secure  public  confidence  in  the  new  gov- 
ernment. Hamilton  was  not  often  wrong  in  his  views  of  the 
Constitution  as  it  came  from  the  hands  of  its  founders,  and  in 
the  reasons  which  he  assigned  in  The  Federalist  (No.  84)  why 
any  further  Bill  of  Eights  than  the  Constitution  itself  was  not 
necessary,  he  was  theoretically  right.  A  Bill  of  Bights  was  nec- 
essary, however,  in  the  sense  that  what  is  in  the  highest  degree 
expedient  is  necessary.  Such  an  addition  would  relate,  not  to  the 
framework  of  the  government,  but  to  the  rights  of  individuals  or 
of  the  people,  and  the  rights  of  states  ;  and  although  these  rights 
might  be  said  to  be  exposed  to  no  danger  from  the  exercise  of  the 
powers  which  the  Constitution  was  to  vest  in  the  new  govern- 
ment, it  was,  nevertheless,  considered  important  that  some  express 
security  should  be  extended  to  them.  For  example,  the  Consti- 
tution had  not  expressly  or  by  implication  authorized  the  Congress 
to  make  a  law  respecting  an  establishment  of  religion,  or  prohibit- 


1  Although  twelve  amendments  were  proposed,  ten  only  were  ratified  by  the 
requisite  number  of  states. 
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ing  the  free  exercise  thereof,  or  abridging  the  freedom  of  speech 
or  of  the  press  or  the  right  of  the  people  peaceably  to  assemble 
and  to  petition  the  government  for  a  redress  of  grievances.  It 
might  be  said  that  powers  of  legislation  which  were  not  enumer- 
ated in  the  Constitution  would  never  be  exercised.  But  this  was 
not  enough  to  satisfy  those  who  looked  at  the  whole  mass  of  pow- 
ers which  were  plainly  granted  in  the  Constitution,  and  saw  in 
them  a  government  which  was  to  have  the  force  of  a  majority  of 
the  people  of  the  states  and  of  the  states  also,  and  which  was  to 
possess  an  unlimited  power  of  taxation.  Minorities,  they  said, 
must  be  protected ;  majorities  can  protect  themselves.  We  have 
since  had  abundant  reason  to  be  convinced  of  the  soundness  of 
this  reasoning.  "We  have  had  a  civil  war,  in  the  prosecution  of 
which  powers  were  exercised  that  had  to  be  judicially  brought  to 
the  test  of  one  or  more  of  the  ten  amendments  which  were  incor- 
porated into  the  Constitution  immediately  after  its  ratification. 

In  answering  those  who  desired  provisions  in  the  nature  of  a 
Bill  of  Bights,  Hamilton  pointed  out  that  the  Constitution  con- 
tained a  number  of  such  provisions.  He  instanced  those  which 
limited  the  effect  of  judgment  in  cases  of  impeachment ;  the  sus- 
pension of  the  habeas  corpus  only  when  the  public  safety  required 
it  in  cases  of  rebellion  or  invasion ;  the  prohibitions  against  bills 
of  attainder,  and  ex  post  facto  laws,  and  titles  of  nobility ;  trial  by 
jury  in  all  cases  of  crime ;  the  definition  of  treason,  and  the  nature 
of  the  proof  required  for  conviction  ;  and  the  limitation  of  an  at- 
tainder of  treason  so  as  not  to  work  corruption  of  blood  or  for- 
feiture except  during  the  life  of  the  person  attainted.  Important 
as  these  were — and  their  importance  was  adverted  to  by  Hamilton 
with  his  usual  perspicacity — they  did  not  constitute  that  full  and 
sufficient  Bill  of  Bights  which  was  demanded  by  a  large  number 
of  the  states.  They  did  not  secure  the  rights  of  persons  as  they 
were  provided  for  in  eight  of  the  amendments,  and,  above  all, 
they  did  not  reach  the  very  important  declarations  contained  in 
the  ninth  and  tenth. 

In  justice  to  Hamilton,  it  should  be  observed  that  he  wrote 
and  published  the  eighty-fourth  number  of  The  Federalist  princi- 
pally for  the  purpose  of  encountering  those  who  insisted  that  the 
Constitution  should  be  amended  before  it  was  put  into  operation. 
Every  one  can  concur  in  this  great  man's  general  definition  of 
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bills  of  rights:  that  "they  are,  in  their  origin,  stipulations  be- 
tween kings  and  their  subjects,  abridgments  of  prerogative  in 
favor  of  privilege,  reservations  of  rights  not  surrendered  to  the 
prince."  But  to  his  conclusion  one  cannot  so  readily  assent.  "It 
is  evident,  therefore,"  he  said,  "  that,  according  to  their  primitive 
signification,  they  have  no  application  to  constitutions  professedly 
founded  upon  the  power  of  the  people,  and  executed  by  their  im- 
mediate representatives  and  servants.  Here,  in  strictness,  the 
people  surrender  nothing;  and  as  they  retain  everything,  they 
have  no  need  of  particular  reservations." 

The  Constitution  proposed  by  the  Convention  of  1787  was 
undoubtedly  founded  on  the  power  of  the  people  of  the  states. 
It  was  equally  true  that  it  was  to  be  executed  by  their  immediate 
representatives  and  servants,  that  the  people  surrendered  nothing 
and  retained  everything.  Still,  they  might  have  need  of  particu- 
lar reservations,  and  of  that  need  they  were  to  judge. 

The  Constitution  proposed  the  establishment  of  a  great  gov- 
ernment ;  and  although  this  government  was  to  be  a  creation 
proceeding  from  the  people  of  the  several  states,  and  was  not  like 
the  situation  of  a  prince  who  claims  powers  and  prerogatives  that 
he  does  not  hold  of  the  people,  yet  it  was  not  the  less  necessary 
to  make  particular  reservations,  lest  the  inference  might  be  drawn 
that  what  was  not  prohibited  might  be  presumed  to  have  been 
granted.  The  analogy,  therefore,  between  the  situation  of  a 
prince  such  as  Hamilton  referred  to  and  the  proposed  new  gov- 
ernment of  the  United  States,  did  not  fully  illustrate  the  question 
respecting  express  reservations  of  particular  rights.  A  bill  of 
rights,  whether  sufficiently  contained  already  in  the  Constitution 
or  needing  additions,  was  not  to  be  a  stipulation  between  a  king 
and  his  subjects.  It  was  not  to  be  a  compact  between  prince  and 
people,  like  Magna  Charta  and  its  subsequent  confirmatory  char- 
ters, or  the  Petition  of  Eights  assented  to  by  Charles  I.,  or  the  Bill 
of  Bights  first  presented  to  the  Prince  of  Orange  in  1688,  and 
afterwards  put  into  the  form  of  an  Act  of  Parliament.  Although 
these  monumental  charters  of  English  liberty  might  furnish,  and 
did  furnish,  exemplars  and  illustrations  of  the  rights  that  were 
to  be  secured,  and  although  texts  of  the  utmost  value  might  be 
drawn  from  them,  which  would  in  all  future  time  be  looked  to 
for  the  intent  with  which  language  was  used,  yet  a  Bill  of  Eights 


ADOPTION    OF    THE    TEN    AMENDMENTS.  157 

for  the  United  States  was  not  to  be  a  compact  between  prince 
and  people.  It  was  to  be  a  declaratory  and  restraining  instru- 
ment, laying  the  government  of  the  United  States  under  further  V 
prohibitions,  in  addition  to  those  which  the  Constitution  already 
contained.  The  government  was  not  to  be  a  party  to  a  compact, 
the  other  party  being  the  people.  It  was  to  be  the  creature,  re- 
ceiving the  fundamental  law  of  its  being  and  action  from  its  cre- 
ator; having  no  will  of  its  own,  but  bound  in  all  things  by  the 
will  of  the  people. 

The  House  of  Kepresentatives  in  the  First  Congress,  after  be- 
ing organized  by  a  quorum  on  the  1st  of  April,  1789,  was  in  ses- 
sion until  the  8th  of  June,  before  the  subject  of  amendments  to 
the  Constitution  was  taken  up  in  that  body.  On  that  day  Mr. 
Madison  brought  it  forward,  and  proposed  that  it  be  referred  to 
the  committee  of  the  whole.  A  desultory  debate  followed  his 
motion,  in  which  considerable  opposition  was  manifested  to  any 
action  on  the  subject  of  amendments  until  the  government  had 
been  fully  organized  by  the  adoption  of  measures  which  were 
then  under  consideration,  and  the  perfecting  of  others.  In  the 
course  of  this  debate  Mr.  Madison  introduced  certain  proposi- 
tions concerning  the  amendments  which  he  considered  proper  to 
be  recommended  by  the  Congress  to  the  state  legislatures.  It 
was  objected  to  his  propositions  that  they  did  not  take  up  the 
amendments  asked  for  by  the  several  states.  At  length,  however, 
Mr.  Madison's  propositions  were  referred  to  and  considered  in  a 
committee  of  the  whole. 

The  modifications  which  they  underwent  are  not  necessary  to 
be  considered  here.  The  ten  amendments  finally  prepared  and 
submitted  to  the  state  legislatures  were  evolved  out  of  numer- 
ous propositions,  all  of  which  evince  the  necessity  for  guarding 
against  the  effect  of  the  doctrine  of  implication  in  exercising  the 
powers  conferred. 

These  ten  amendments,  adopted  by  the  requisite  number  of 
states  then  composing  the  Union,  took  effect  after  the  Constitu- 
tion had  been  put  into  operation. 

According  to  the  express  terms  of  the  amending  power  (Arti- 
cle Y.  of  the  Constitution)  they  "  became  valid,  to  all  intents  and 
purposes,  as  part  of  this  Constitution,"  by  force  of  their  adoption 
by  the  requisite  number  of  states.    They  are,  therefore,  to  be  read 
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as  if  they  had  been  originally  incorporated  in  the  text  of  the  Con- 
stitution, after  the  close  of  Article  VII. 

They  were  denominated  by  the  Congress  which  proposed 
them,  "  Articles  in  Addition  to,  and  Amendment  of,  the  Consti- 
tution." '     Their  texts  are  as  follows : 

THE  TEN  AMENDMENTS. 

ARTICLE  I. 

Congress  shall  make  no  law  respecting  an  establishment  of  religion,  or  pro- 
hibiting the  free  exercise  thereof;  or  abridging  the  freedom  of  speech,  or  of  the 
press ;  or  the  right  of  the  people  peaceably  to  assemble,  and  to  petition  the  govern- 
ment for  a  redress  of  grievances. 

ARTICLE  II. 
A  well-regulated  Militia,  being  necessary  to  the  security  of  a  free  State,  the 
right  of  the  people  to  keep  and  bear  Arms  shall  not  be  infringed. 

ARTICLE  III. 

No  Soldier  shall,  in  time  of  peace,  be  quartered  in  any  house,  without  the 
consent  of  the  Owner,  nor  in  time  of  war,  but  in  a  manner  to  be  prescribed  by  law. 

ARTICLE  IV. 

The  right  of  the  people  to  be  secure  in  their  persons,  houses,  papers,  and 

effects,  against  unreasonable  searches  and  seizures,  shall  not  be  violated,  and  no 

Warrants  shall  issue  but  upon  probable  cause,  supported  by  Oath  or  affirmation, 

and  particularly  describing  the  place  to  be  searched,  and  the  persons  or  things  to 

be  seized. 

ARTICLE  V. 

No  person  shall  be  held  to  answer  for  a  capital,  or  otherwise  infamous  crime, 
unless  on  a  presentment  or  indictment  of  a  Grand  Jury,  except  in  cases  arising  in 
the  land  or  naval  forces,  or  in  the  Militia,  when  in  actual  service  in  time  of  War  or 
public  danger;  nor  shall  any  person  be  subject  for  the  same  offence  to  be  twice 
put  in  jeopardy  of  life  or  limb;  nor  shall  he  be  compelled  in  any  Criminal  Case  to 
be  a  witness  against  himself,  nor  be  deprived  of  life,  liberty,  or  property,  without 
due  process  of  law ;  nor  shall  private  property  be  taken  for  public  use  without 
just  compensation. 

ARTICLE  VI. 

In  all-criminal  prosecutions,  the  accused  shall  enjoy  the  right  to  a  speedy 
and  public  trial,  by  an  impartial  jury  of  the  State  and  district  wherein  the  crime 


1  The  reader  will  derive  valuable  instruction  by  consulting  the  debates  in  the 
House  of  Representatives  of  the  First  Congress  on  the  proposed  amendments. 
These  discussions  throw  much  light  upon  the  meaning  of  the  ten  amendments 
which  were  adopted  after  the  Constitution  was  in  operation,  as  well  as  upon  those 
which  were  considered  but  not  adopted.  See  Annals  of  Congress,  First  Con- 
gress, pp.  440,  690,  699,  730,  809. 
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shall  Lave  been  committed,  •which  district  shall  have  been  previously  ascertained 
by  law,  and  to  be  informed  of  the  nature  and  cause  of  the  accusation;  to  be  con- 
fronted with  the  witnesses  against  him ;  to  have  compulsory  process  for  obtaining 
Witnesses  in  his  favor;  and  to  have  the  Assistance  of  Counsel  for  his  defence. 

ARTICLE  VII. 
In  suits  at  common  law,  where  the  value  in  controversy  shall  exceed  twenty 
dollars,  the  right  of  trial  by  jury  shall  be  preserved,  and  no  fact  tried  by  a  jury 
shall  be  otherwise  re-examined  in  any  Court  of  the  United  States,  than  according 
to  the  rules  of  the  common  law. 

ARTICLE  VIII. 
Excessive  bail  shall  not  be  required,  nor  excessive  fines  imposed,  nor  cruel 
and  unusual  punishments  inflicted. 

ARTICLE  IX. 

The  enumeration  in  the  Constitution,  of  certain  rights,  shall  not  be  construed 
to  deny  or  disparage  others  retained  by  the  people. 

ARTICLE  X. 

The  powers  not  delegated  to  the  United  States  by  the  Constitution,  nor  pro- 
hibited by  it  to  the  States,  are  reserved  to  the  States  respectively,  or  to  the  people. 

It  is  proper  to  observe  here  that  the  first  ten  amendments,  un- 
like some  of  those  which  were  adopted  at  a  much  later  period, 
were  designed  as  restraints  imposed  on  the  Federal  Government, 
and  not  on  the  state  governments.  The  whole  tenor  of  these 
texts,  and  the  contemporaneous  history,  show  that  they  had  their 
origin  in  the  fear  that  in  the  powers  granted  by  the  Constitution 
to  the  government  of  the  United  States  the  safety  of  the  states 
and  their  people  had  not  been  sufficiently  guarded.  Designed  as 
restrictive  and  explanatory  clauses,  to  apply  to  the  powers  granted 
to  that  government,  their  language  is  susceptible  of  no  other 
meaning.  Accordingly,  it  has  been  repeatedly  held  by  the  Su- 
preme Court  of  the  United  States  that  none  of  them  affects  the 
conditions  of  the  states,  or  the  powers  which  the  states  or  their 
people  may  rightfully  exercise. 

The  powers  which  the  states  may  not  rightfully  exercise,  ac- 
cording to  the  original  Constitution,  as  it  first  took  effect,  were 
those  which  were  subjected  to  the  prohibitions  expressly  laid 
upon  every  state  by  Article  I.,  Section  10.  These  are  the  pro- 
hibitions referred  to  in  Amendment  X.,  which  reserves  to  the 
states  respectively,  or  to  the  people,  all  powers  which  had  not 
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been  so  prohibited,  and  all  which  had  not  been  delegated  to  the 
United  States.1 

At  a  subsequent  period,  when  the  Thirteenth,  Fourteenth,  and 
Fifteenth  Amendments  were  adopted,  other  prohibitions  were 
v/  added  which  restrained  the  states  in  the  exercise  of  certain  powers 
that  they  previously  had.  "Whenever,  therefore,  it  is  sought,  in  a 
judicial  or  any  other  proceeding,  to  show  that  a  state  is  restrained 
by  the  Constitution,  as  now  amended,  from  exercising  any  power 
which  the  original  text  of  the  Constitution  did  not  prohibit, 
the  restraint  must  be  found  in  one  of  the  amendments  adopted 
in  1789  or  subsequently.  For  all  other  restraints  on  the  state 
powers  the  inquirer  must  consult  Article  I.,  Section  10,  of  the 
Constitution  as  it  was  originally  framed  and  adopted.  The 
Ninth  and  Tenth  Amendments  are  in  themselves  express  funda- 
mental provisions,  fixing  immutably  the  reserved  rights  of  the 
states.  If  three  fourths  of  the  states  were  to  undertake  to  repeal 
them,  or  to  remove  them  from  their  place  in  the  foundations  of 
the  Union,  it  would  be  equivalent  to  a  revolution.  There  would 
remain  nothing  but  the  dominant  force  of  three  fourths  of  the 
states,  and  this  would  soon  end  in  a  complete  consolidation  of  the 
physical  force  of  the  nation,  to  be  followed  by  a  different  system 
of  government  of  a  despotic  character. 

It  seems  to  me,  therefore,  that  while  it  is  within  the  amend- 
ing power  to  change  the  framework  of  the  government  in  some 
respects,  it  is  not  within  that  power  to  deprive  any  state,  without 
its  own  consent,  of  any  rights  of  self-government  which  it  did 
not  cede  to  the  United  States  by  the  Constitution,  or  which  the 
Constitution  did  not  prohibit  it  from  exercising.  In  other  words, 
I  think  the  power  of  amending  the  Constitution  was  intended 


1  The  language  of  the  Tenth  Amendment  is  peculiar  in  one  respect ;  but  it 
is  not,  in  my  opinion,  susceptible  of  the  interpretation  sometimes  given  to  it. 
It  reserves  "to  the  states  or  to  the  people"  the  powers  not  delegated  by  the 
Constitution  to  the  United  States,  or  not  prohibited  by  it  to  the  states.  This 
means,  as  I  apprehend,  not  the  people  of  the  United  States,  regarded  as  a  mass, 
but  the  people  of  the  several  states.  The  "people  of  the  United  States,"  re- 
garded as  a  nation,  have  no  powers  of  government — they  have  the  power  to  make 
a  revolution.  The  reservation  is  to  the  states,  or  to  their  people.  The  reason 
for  using  both  terms  "the  states"  and  "the  people"  was  that  the  states,  as 
organized  by  their  constitutions,  might  not  lose  all  the  powers  which  their 
"people''  have. 
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to  apply  to  amendments  which  would  modify  the  mode  of  carry- 
ing into  effect  the  original  provisions  and  powers  of  the  Consti- 
tution, but  not  to  enable  three  fourths  of  the  states  to  grasp 
new  power  at  the  expense  of  any  unwilling  state. 

Take,  as  an  example,  some  of  the  amendments  adopted  at  a 
later  period ;  for  instance,  those  which  took  from  the  states  the 
power  to  continue  slavery,  or  involuntary  servitude — a  power 
which  every  state  unquestionably  held  before  those  amendments 
became  a  part  of  the  Constitution.  Or,  take  the  provisions  of 
Amendment  XIV.,  which  prohibited  any  state  from  assuming  or 
paying  any  debt  incurred  in  aid  of  insurrection  or  rebellion 
against  the  United  States — a  thing  which  any  state  could  have 
done  but  for  this  inhibition. 

It  is  not  necessary  to  consider  here  the  mode  in  which  these 
later  amendments  were  required  to  be  adopted  by  the  people  of 
the  Confederate  States,  who  had  waged  war  against  the  govern- 
ment of  the  United  States.  When  I  come  to  treat  specifically 
of  these  later  amendments,  it  will  appear  that  notwithstanding 
some  degree  of  compulsion  was  used  to  bring  about  their  ac- 
ceptance and  ratification  by  the  people  of  the  Southern  States — 
a  method  of  proceeding  that  was  certainly  not  in  accordance 
with  the  intent  and  spirit  of  the  amending  power — yet  these  later 
amendments,  both  by  the  ratifications  given  to  them  by  the 
Southern  States  and  by  the  universal  acquiescence  of  their 
people,  are  now  properly  regarded  as  parts  of  the  Constitution, 
although  we  may  regret  that  any  kind  of  compulsion  was  used. 
But  suppose  these  amendments  had  not  been  proposed  and 
adopted  under  peculiar  circumstances;  that,  like  the  earlier 
amendments,  they  had  been  submitted  to  the  people  of  all  the 
states,  to  be  acted  upon  freely,  without  any  conditions  affecting 
their  standing  in  the  Union,  and  that  three  fourths  of  all  the  states 
had  adopted  them,  and  one  fourth  had  refused  their  assent, 
would  any  of  the  constitutional  minority  of  the  states  have  been 
rightfully  deprived  of  the  power  to  continue  slavery,  or  to  as- 
sume and  pay  the  Confederate  debt,  or  any  debt  contracted  in 
aid  of  the  insurrection  against  the  United  States  ? 

The  true  answer  to  this  question,  I  think,  is  to  be  found  in 
the  Ninth  and  Tenth  of  the  first  amendments ;  for  I  cannot  in- 
terpret those  amendments  as  meaning  anything  less  than  reser- 
II.— 11 
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ration  to  the  several  states  of  all  powers  of  government  which 
they  had  not  granted  to  the  United  States  by  the  Constitution, 
or  which  the  Constitution  had  not  prohibited  them  from  exer- 
cising. 

I  conclude,  therefore,  that  there  are  rights  of  the  several 
states  of  which  they  cannot  be  deprived  by  an  amendment 
to  the  Constitution  besides  their  right  to  equal  suffrage  in  the 
Senate.  We  must  consider  whether  a  proposed  amendment 
would  relate  only  to  the  structure  of  the  government,  or  Avhether 
it  would  relate  to  some  right  of  the  people  of  a  state  which 
was  not  touched  by  the  original  Constitution,  and  which  the 
states  meant  to  reserve,  and  did  reserve,  by  the  Ninth  and  Tenth 
of  the  amendments.  These  amendments  have  certain  clauses 
as  applicable  to  the  amending  as  to  all  the  other  powers  em- 
braced in  the  Constitution.  It  is  quite  true  that  the  amending 
power  is  not  a  power  to  be  exercised  by  the  government  of  the 
United  States  as  that  government  exercises  its  powers  of  legis- 
lation. It  is  a  specific  power,  vested  as  a  final  authority  in 
three  fourths  of  the  states.  But  when  we  come  to  inquire 
whether  three  fourths  of  the  states  can,  by  amending  the  Con- 
stitution, deprive  any  state  of  a  right  of  which  the  Constitution 
did  not  deprive  it,  as  it  was  first  adopted,  we  must,  I  think,  reach 
the  conclusions  which  I  have  indicated. 

The  grand  effort  of  the  Federal  Convention  of  1787,  which 
framed  the  Constitution  of  the  United  States,  was  to  make  a 
system  of  government  for  the  Union  which,  while  having  certain 
specific  powers  ceded  to  it  by  the  people  of  each  state,  would  be 
consistent  with  the  preservation  of  the  state  sovereignties  in  all 
other  respects.  The  discovery  that  was  made  in  the  process  of 
forming  the  Federal  Constitution  was  that  sovereignty — which  in 
our  American  sense  means  only  the  political  authority  of  the 
people — is  divisible  according  to  the  subjects  on  which  it  acts; 
that  some  powers  of  government  can  be  vested  in  one  class  of 
public  agents,  and  all  others  can  be  retained  by  the  people  in 
whom  they  primarily  reside ;  and  thus  that  the  individual  inhab- 
itants of  separate  political  communities  can  be  acted  on  by  two 
distinct  governments,  each  of  which  has  its  appropriate  sphere. 
But  this  mode  of  constituting  a  mixed  political  system  required 
that  the  Federal  or  Central  Government  should,  by  express  pro- 
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vision,  be  made  supreme  and  paramount  in  the  exercise  of  all  the 
powers  ceded  to  it  by  the  people  of  the  several  states.  That  the 
people  of  the  several  states  would  retain  all  the  original  and  in- 
herent powers  not  parted  with  by  cession  to  the  Federal  Govern- 
ment was  assumed  to  be  a  fundamental  implication,  resulting  from 
the  fact  that  the  powers  granted  to  the  Federal  Government  were 
specific,  described,  limited,  and  enumerated,  and  did  not  compre- 
hend all  the  powers  of  sovereignty.  But  when  the  Constitution, 
as  originally  framed  and  promulgated,  came  before  the  people  of 
the  several  states  for  adoption  and  ratification,  they  were  not 
content  to  leave  this  very  important  matter  to  implication ;  they 
demanded  an  express  reservation  of  all  the  powers  which  were 
not  to  be  ceded  by  the  people  of  the  several  states  to  the  Federal 
Government,  or  which  they  were  not  to  be  prohibited  from  exer- 
cising. Accordingly  the  Tenth  Amendment,  adopted  in  178.9-91, 
was  made  to  declare : 

"  The  powers  not  delegated  to  the  United  States  by  the  Consti- 
tution, nor  prohibited  by  it  to  the  States,  are  reserved  to  the 
States  respectively,  or  to  the  people." 

By  this  reservation  every  state  remains  a  self-governing 
political  community,  in  respect  to  its  own  inhabitants,  in  every 
relation  in  which  those  inhabitants  are  not  by  the  Constitution  of 
the  United  States  placed  under  the  authority  of  the  Federal 
Government. 

It  is  this  mass  of  rights,  privileges,  and  powers  not  vested  in 
the  Federal  Government,  but  retained  by  the  people  of  each  state, 
that  constitutes  the  state  sovereignty.  It  follows,  as  a  necessary 
consequence  from  this  system,  that  the  people  of  every  state  in 
this  Union  have  under  their  entire  control  every  relation  of  their 
inhabitants  that  is  not  under  the  control  of  the  United  States  by 
reason  of  some  provision  in  the  Federal  Constitution.  "With  the 
domestic  relations  of  their  inhabitants  the  states  can  deal  as  they 
see  fit. 

There  is  another  marked  and  prominent  characteristic  of  our 
political  system  evinced  by  the  provisions  of  the  Federal  Consti- 
tution. It  is  that  each  state,  by  and  through  that  Constitution, 
enters  into  compacts  and  agreements  with  all  the  others.  They 
are  prohibited  from  making  agreements  with  each  other  without 
the  consent  of 'Congress;  but  they  may  and  do  covenant  per- 
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petually  and  irrevocably,  by  and  through  the  Constitution  of  the 
United  States,  that  the  Federal  Government  shall  have  and  exer- 
cise all  the  powers  ceded  to  it  by  their  assent  to  the  Constitution, 
and  that  no  state  shall  exercise  any  power  prohibited  to  it  by 
that  instrument.  The  idea,  therefore,  of  compacts,  covenants,  and 
agreements  between  the  separate  states,  as  members  of  the  Union, 
and  the  United  States  as  the  representative  of  all  the  states  col- 
lectively, is  embedded  in  the  Federal  Constitution  and  forms  its 
principal  strength.  It  is  what  gave  the  Federal  Government 
authority  to  vindicate  and  assert  its  own  existence  and  powers 
against  an  attempt  of  certain  states  to  break  the  compacts  w'hich 
they  had  respectively  made  with  the  United  States  when  they 
ratified  and  adopted  the  Constitution. 

The  tenth  section  of  Article  I.  of  the  Constitution  contains  the 
prohibitions  which  it  has  laid  upon  the  states.  Some  of  these 
prohibitions  are  absolute ;  others  relate  to  things  that  can  be  done 
only  by  the  consent  of  Congress.  Every  one  of  them,  both  those 
that  are  absolute  and  those  that  are  conditional,  relate  to  things 
that  every  state  would  have  a  perfect  right  to  do  if  it  had  not 
convenanted  with  the  United  States,  in  and  by  the  Constitution, 
that  it  will  not  do  them.  But  the  prohibitions  owe  all  their  force, 
all  their  obligations,  all  their  restraining  efficacy,  to  the  compact 
which  every  state  has  made  with  all  the  others,  collectively  styled 
the  United  States,  whereby  each  state  has  limited  its  own  sover- 
eignty in  certain  respects  over  which  it  Avould  otherwise  have  re- 
tained full  control. 

Take,  for  example,  one  of  the  absolute  prohibitions:  "No 
State  shall  enter  into  any  Treaty,  Alliance,  or  Confederation." 
If  any  state  were  to  do  what  is  thus  prohibited,  is  it  to  be  sup- 
posed thatT  there  would  be  no  remedy  ?  that  the  United  States 
would  have  no  constitutional  power  to  prevent  the  operation  of 
the  treaty,  alliance,  or  confederation  ?  Take  one  of  the  conditional 
prohibitions :  "  No  State  shall,  without  the  consent  of  Congress,  lay 
any  duty  of  tonnage,  keep  troops  or  ships  of  war  in  time  of 
peace."  It  is  not  to  be  imagined  that  if  a  state  were  to  undertake 
to  do  one  of  these  things  the  United  States  would  be  powerless  in 
the  matter.  And  if  it  is  asked  what  the  remedy  would  be,  I 
answer  that  it  would  not  be  by  Federal  action  against  the  state 
itself  in  its  corporate,  political,  or  sovereign  capacity  ;  it  would  be 
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by  appropriate  legislation  to  reach,  restrain,  or  punish  individuals 
who  should  undertake  to  carry  out  the  will  of  their  state  in 
respect  to  a  thing  that  it  had  covenanted  that  it  would  not  do  or 
attempt  to  do.  This  authority,  which  results  necessarily  from  the 
right  of  the  United  States  to  execute  every  part  of  the  Constitu- 
tion, rests  for  its  foundation  on  the  compact  that  every  state  has 
made  with  the  United  States,  that  it  will  not  exercise  its  own  sov- 
ereignty in  certain  matters,  but  that  in  those  matters  it  has  sub- 
mitted its  own  sovereignty  to  the  control  of  Congress. 

Commencing,  then,  with  the  framework  of  the  Constitution 
alone,  we  find  that  it  is  largely  and  primarily  founded  in  irrevoca- 
ble compacts  between  each  state  and  the  United  States,  whereby 
every  state  has  diminished  its  own  sovereignty  in  certain  impor- 
tant particulars.  Other  examples  of  the  diminution  or  limitation 
of  the  state  sovereignty  will  be  found  in  the  amendments  adopted 
.  after  the  close  of  the  Civil  "War,  some  of  which  largely  curtailed 
and  diminished  previous  state  powers.  These  curtailments  and 
diminutions  of  state  sovereignty  rest  on  compacts  made  by  the 
several  states  with  the  United  States. 

What,  then,  is  to  prevent  a  new  state,  or  the  people  of  a 
proposed  new  state,  when  they  present  themselves  for  admission 
into  the  Union  under  a  Republican  Constitution,  from  doing  that 
which  every  state  did  when  it  ratified  and  accepted  the  Constitu- 
tion of  the  United  States,  whether  it  was  one  of  the  original  thir- 
teen states  or  was  one  that  came  into  existence  as  a  state  since 
the  year  1789  ?  It  is  said  that  the  renunciations  of  state  sover- 
eignty which  were  made  by  the  states  when  they  entered  the 
Union  under  the  Constitution  were  made  by  all  alike,  and  related 
to  matters  of  common  concern,  whereas  a  matter  that  is  peculiar 
to  the  social  condition  or  situation  of  a  proposed  new  state  is  not 
of  that  character.  This  would  be  a  begging  of  the  question  ;  for 
the  question  here  is  what  compacts  in  diminution  or  limitation 
of  its  own  sovereignty  is  it  constitutionally  competent  for  any 
state  to  make  with  the  United  States  %  Must  it  be  one  that  every 
other  state  has  made  or  ought  to  make,  or  wishes  to  make  ?  Or, 
if  it  is  one  that  is  peculiar  to  the  situation  of  the  proposed  new 
state,  growing  out  of  the  present  or  past  social  condition  of  that 
people,  is  it  excluded  from  the  category  of  agreements  and  cove- 
nants that  a  state  can  make  with  the  United  States  ?    The  prec- 
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edents  that  have  been  cited  answer  this  question  emphatically  in 
the  negative. 

Two  limitations  of  the  amending  power  are  found  in  Article 
V.,  embraced  in  a, proviso.  The  one  is  that  no  amendment  which 
might  be  made  prior  to  1808  shall  in  any  manner  affect  the  first 
and  fourth  clauses  of  the  ninth  section  of  Article  I.  The  effect  of 
this  part  of  the  proviso  was  that  Congress  could  not  prohibit  the 
states  from  promoting  the  migration  or  importation  of  such  per- 
sons as  they  might  think  proper  to  receive  prior  to  the  year  1808. 

This,  as  I  have  already  shown,  was  designed  to  allow  the  con- 
tinuance of  the  slave-trade  for  a  limited  period.  So  soon  as  that 
period  had  expired  Congress  prohibited  that  trade. 

The  fourth  clause  in  the  ninth  section  of  Article  I.  restrained 
Congress  from  laying  any  capitation  or  other  direct  tax,  unless  in 
proportion  to  the  census  or  enumeration  which  the  Constitution 
directed  to  be  taken.  The  proviso  has  now  become  inoperative, 
both  as  to  the  slave-trade  and  the  capitation  or  other  direct  tax 
by  reason  of  the  limitation  of  time  in  which  it  was  to  operate, 
and  these  clauses  are  now  subject  to  amendment. 

The  remainder  of  the  proviso  is  in  these  words  :  "  And  that  no 
State,  without  its  own  consent,  shall  be  deprived  of  its  equal  suf- 
frage in  the  Senate."  This  limitation  of  the  amending  power  is 
perpetual.  No  amendment  can  ever  be  made  that  will  take  away 
that  equality  of  suffrage  in  the  Senate  which  makes  the  Feder- 
ative principle  in  our  system  of  government.1 


1  For  the  history  of  these  clauses  and  of  the  amending  power,  see  vol.  i.  pp. 
G13  et  seq. 
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The  First  Eevenue  Law  of  the  United  States. — How  far  Pro- 
tection was  Deemed  Obligatory. — Condition  of  American 
Manufactures  in  1789. — Comparative  Advantages  of  Free 
Trade  and  Protection  According  to  Adam  Smith. — "Wages  in 
the  American  Colonies  before  the  Eevolution. — Chief-jus- 
tice Marshall  on  Implied  Powers. — National  Bank. — Tariff 
for  Eevenue  Only. 

The  Department  of  Foreign  Affairs  was  organized  before 
those  of  the  Treasury  and  of  War ;  and  it  is  now  to  be  noted  that 
the  first  revenue  law  was  enacted  before  the  law  which  estab- 
lished the  Treasury  Department.  In  the  discussions  which  took 
place  on  this  revenue  measure  we  may  learn  to  what  extent 
"  protection "  was  then  considered  expedient,  or  incumbent  on 
Congress  as  a  constitutional  obligation.  The  bill  that  was 
brought  in  contemplated,  among  the  objects  for  which  revenue 
was  immediately  necessary,  not  only  the  support  of  the  govern- 
ment, but  the  discharge  of  the  debts  of  the  United  States.  The 
Constitution  had  made  the  debts  contracted,  and  the  engage- 
ments entered  into,  before  its  adoption  as  valid  against  the 
United  States  under  the  Constitution  as  they  were  under  the 
Confederation.  "Whether  this  obligation  was  to  extend  to  the 
debts  contracted  by  the  separate  states  before  the  adoption  of 
the  Constitution  was  a  question  of  both  construction  and  policy. 
"What  was  to  be  done  in  making  provision  for  the  discharge  of 
debts  contracted  by  the  United  States,  whether  the  revenue  for 
this  purpose  and  for  the  support  of  the  public  credit  was  to 
include  the  state  debts,  were  matters  that  did  not  come  within 
the  scope  of  a  temporary  revenue  system,  which,  although  it 
were  to  include  within  its  declared  objects  the  discharge  of  the 
debts  of  the  United  States,  must  be  primarily  designed  to  pro- 
cure revenue  for  defraying  the  current  expenses  of  the  govern- 
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ment  by  taxing  the  imports  then  coming  in.  How  the  duties 
were  to  be  paid  after  they  had  been  imposed  could  only  be 
provided  for  by  making  them  payable  in  coin.  Whether  there 
would  be  specie  enough  in  the  country  to  enable  the  importers  to 
pay  the  duties  was  doubtful.  How  a  paper  money  was  to  be 
created  was  a  most  important  practical  question.  All  that  could 
be  done  in  framing  the  temporary  revenue  system  was  to  lay  the 
duties  and  to  provide  for  their  payment  in  coin. 

A  wide  field  was  thus  opening  for  the  exploration  of  questions 
of  constitutional  power  as  well  as  of  expediency.  Much  of  this 
exploration  could  be  made  only  in  framing  the  Treasury  Depart- 
ment and  defining  the  duties  of  its  head.  The  history  of  the 
formation  of  this  department  is  therefore  extremely  interesting, 
in  reference  both  to  the  person  who  became  its  first  secretary 
and  to  the  great  measures  which  he  devised. 

Madison,  who  had  been  concerned  with  Hamilton  in  a  stren- 
uous effort  to  induce  the  states  to  establish  the  revenue  system 
of  1783,  which  I  have  described  in  the  first  volume  of  this  work, 
now  took  the  lead  in  introducing  and  conducting  through  the 
House  of  Representatives  a  measure  for  obtaining  the  revenue 
needful  for  the  support  of  the  new  government.  It  seems  to 
have  been  his  purpose,  at  first,  to  make  it  a  temporary  measure 
only,  and  to  frame  and  enact  it  in  season  to  have  it  operate  on 
the  importations  of  that  spring.  But  it  became  at  once  apparent 
that  even  if,  by  general  consent,  the  new  law  should  be  framed 
with  this  view,  there  was  a  strong  disposition  to  consider  and  act 
upon  the  encouragement  and  protection  of  domestic  manufact- 
ures, as  a  principle  to  be  regarded  at  the  outset  in  the  levying 
of  duties  on  imports.  The  revenue  system  proposed  in  1783  had 
aimed  only  to  procure  for  Congress  authority  to  obtain  revenue 
without  relying  on  requisitions  made  upon  the  states.  There 
were  then  comparatively  few  manufactures  in  this  country,  and  at 
the  close  of  the  Revolutionary  War  the  great  quantities  of  manu- 
factured goods  imported  from  Europe  had  at  first  rendered  our 
own  manufactures  almost  useless.  Yery  considerable  changes, 
however,  had  taken  place  in  the  interval  between  the  complete 
establishment  of  our  independence  and  the  inauguration  of  the 
new  government  under  the  Constitution.  Several  causes  had 
given  an  impetus  to  our  domestic  manufactures;  so  that  when 
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the  First  Congress  assembled  under  the  Constitution,  there  were 
some  kinds  of  manufactures  sufficient  to  answer  the  consumption 
of  the  whole  Union,  and  others  were  growing  in  importance  so 
much  that  it  appeared  not  unlikely  that  our  own  materials  could 
be  worked  up  to  a  point  at  which  articles  made  in  this  country 
could  be  profitably  exported.  It  was  contended,  therefore,  very 
early,  that  the  question  of  protection  must  be  met  at  the  thresh- 
old of  the  legislation.  Perceiving  this,  Madison  admitted  that 
they  might  be  under  the  necessity  of  investigating  principles 
more  extensively  than  he  had  at  first  contemplated,  although  he 
still  maintained  that  the  object  of  obtaining  immediate  revenue 
by  a  temporary  measure  ought  to  be  kept  steadily  in  view. .  In 
the  observations  which  he  made  at  some  length  on  the  9th  of 
April,  he  developed  the  principles  on  which  he  supposed  the  rep- 
resentatives of  the  states  ought  to  act.  In  the  first  place,  he 
reminded  the  Committee  of  the  "Whole  that  any  system  of  im- 
ports must  be  founded  on  mutual  concessions  by  the  states  to 
each  other.  At  the  same  time  he  brought  forward  very  distinctly 
the  expectations  and  purposes  of  the  states  most  advanced  in  pop- 
ulation and  ripe  for  manufacturing  industries  when  they  ratified 
the  new  Constitution.  He  said  that  while  these  states  retained 
in  their  own  hands  the  power  of  regulating  trade,  they  had  the 
power  to  cherish  and  protect  their  own  manufactures ;  but  as 
they  had  now  thrown  this  power  into  other  hands,  they  must 
have  done  so  in  the  confidence  that  their  interests  would  not  be 
neglected  or  overlooked  by  the  new  Congress.  He  then  proceeded 
to  state  the  principles  which  he  thought  should  govern  the  legis- 
lation. He  avowed  himself  to  be  a  friend  to  a  very  free  system 
of  commerce,  regarding  it  as  a  truth  that  commercial  shackles  are 
generally  unjust,  oppressive,  and  impolitic,  and  that  capital  and 
labor,  if  left  to  their  own  course,  will  generally  be  most  produc- 
tive, and  in  a  more  direct  and  certain  way  than  the  wisdom  of 
the  most  enlightened  legislature  can  devise.  This  he  held  to  be 
as  true  of  national  interests  as  of  the  interests  of  individuals, 
whom  no  legislation  can  compel  or  lead  to  become  manufacturers 
of  all  the  articles  they  need  for  their  own  consumption.  Free- 
dom of  trade,  then,  being  the  general  principle  to  be  kept  in 
view  in  adjusting  the  relations  of  different  countries,  the  de- 
parture   from  it   must   be   exceptional,  arising   out  of   the  pe- 
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culiar  situation  of  the  country  for  which  the  legislation  is  de- 
signed. 

The  problem  is,  he  said,  to  discover  the  exceptions  to  the 
general  principle  of  free  trade.  In  this  country,  the  first  great 
exception  is  the  interest  of  agriculture  or  the  products  of  the 
soil,  whether  spontaneous  or  cultivated.  With  a  great  abundance 
of  cheap  land,  the  United  States  enjoyed,  or  might  enjoy,  as 
much  of  a  monopoly  in  agriculture  as  any  other  nation  had  in 
any  article  whatever,  and  with  this  advantage :  that  it  would  not 
be  shared  or  injured  by  rivalship.  The  interest  of  navigation 
was  the  next  exception ;  for  if  America  were  to  leave  her  ports 
entirely  free,  and  make  no  discrimination  between  vessels  owned 
by  her  own  citizens  and  those  owned  by  foreigners,  while  other 
nations  made  this  discrimination,  such  a  policy  would  tend  to  ex- 
clude American  shipping  from  foreign  ports,  when,  by  encourag- 
ing our  own  carriers,  we  encourage  the  products  of  our  own  soil, 
our  own  industry,  which  they  transport.  Embargoes  in  time  of 
war  are  another  exception  to  this  general  principle  of  free  trade. 
These,  however,  are  peculiar  and  temporary  shackles  upon  the 
freedom  of  commerce,  which  do  not  enter  into  the  plan  of  a 
revenue  system.  Lastly,  there  is  an  exception  on  which  great 
stress  has  been  laid  by  eminent  authorities.  It  is  said  that  every 
nation  ought  to  have  within  itself  the  means  of  defence,  and  not 
to  be  dependent  on  foreign  supplies  in  whatever  relates  to  the 
operations  of  war.  He,  however  (Mr.  Madison),  was  persuaded 
that  the  reasoning  on  this  subject  had  been  carried  too  far. 

Adam  Smith's  great  work,  "An  Inquiry  into  the  Nature 
and  Causes  of  the  "Wealth  of  Nations,"  was  first  published  in 
1776.  Although  important  additions  were  made  in  subsequent 
editions,  the  second  chapter  of  the  fourth  book,  entitled  "  Of  Re- 
straints upon  the  Importation  from  Foreign  Countries  of  such 
Goods  as  can  be  produced  at  Home,"  remained  as  it  was  origi- 
nally written  and  published.  In  that  chapter  the  author  states 
with  entire  fairness  the  general  advantages  and  disadvantages  of 
perfect  freedom  of  trade.  Although  he  was  evidently  no  friend 
to  commercial  restrictions,  he  considered  the  home  market  to  be 
the  most  important  field  to  be  secured  to  producers  of  all  kinds ; 
and  he  begins  the  chapter  by  laying  down  the  following  proposi- 
tion, the  scope  of  which  will  best  appear  by  italicizing  two  of  his 
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expressions  :  "  By  restraining,  either  by  laying  duties  or  by  ab- 
solute prohibitions,  the  importation  of  such  goods  from  foreign 
countries  as  can  he  produced  at  home,  the  monopoly  of  the  home 
market  is  more  or  less  secured  to  the  domestic  industry  employed 
in  producing  them."  After  adducing  certain  striking  illustrations 
of  this  proposition,  he  speaks  of  the  encouragement  thus  given  to 
the  industry  which  enjoys  it,  and  makes  a  qualification  that  is  as 
true  now  as  it  was  when  he  wrote :  "  That  this  monopoly  of  the 
home  market  frequently  gives  great  encouragement  to  that  par- 
ticular species  of  industry  which  enjoys  it,  and  frequently  turns 
towards  that  employment  a  greater  share  of  both  the  labor  and 
stock  of  society  than  would  otherwise  have  gone  to  it,  cannot  be 
doubted.  But  whether  it  tends  either  to  increase  the  general 
industry  of  the  society,  or  to  give  it  the  most  advantageous 
direction,  is  not  perhaps  altogether  so  evident.  The  general  in- 
dustry of  the  society  never  can  exceed  what  the  capital  of  the 
society  can  employ.  As  the  number  of  workmen  that  can  be 
kept  in  employment  by  any  particular  person  must  bear  a  cer- 
tain proportion  to  his  capital,  so  the  number  of  those  that  can  be 
continually  employed  by  all  the  members  of  a  great  society  must 
bear  a  certain  proportion  to  the  whole  capital  of  that  society,  and 
never  can  exceed  that  proportion.  No  regulation  of  commerce 
can  increase  the  quantity  of  industry  in  any  society  beyond  what 
its  capital  can  maintain.  It  can  only  direct  a  part  of  it  into  a 
direction  into  which  it  might  not  otherwise  have  gone  ;  it  is  by 
no  means  certain  that  this  artificial  direction  is  likely  to  be  more 
advantageous  to  the  society  than  that  into  which  it  would  have 
gone  of  its  own  accord."  Having  developed  the  argument  on 
this  head,  and  shown  why  it  is  injurious  to  direct  private  people 
in  what  manner  to  employ  their  capital,  he  admits  that  there 
may  be  two  cases  in  which  it  will  generally  be  advantageous  to 
lay  some  burden  upon  foreign  for  the  encouragement  of  domes- 
tic industry.  The  first  is  where  some  particular  sort  of  industry 
is  necessary  for  the  defence  of  the  country  ;  as  was  the  case  with 
Great  Britain,  whose  defence  depended  very  much  upon  the  num- 
ber of  its  sailors  and  shipping,  and  hence  the  Act  of  Navigation, 
which  began  under  the  Long  Parliament.  This  is  the  exception 
to  which  Mr.  Madison  referred  in  general  terms,  in  regard  to  ev- 
erything requisite  for  national  defence ;  and  it  is  what  Mr.  Cal- 
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houn  at  a  later  period  had  in  view  when,  in  1816,  he  advocated 
protection  of  domestic  manufactures.  The  second  case  in  which 
it  will  generally  he  advantageous  to  lay  some  burden  upon  for- 
eign for  the  encouragement  of  domestic  industry  is  when  some 
tax  is  imposed  at  home  upon  the  produce  of  the  latter.  In  this 
case,  it  seems  reasonable  that  an  equal  tax  should  be  imposed 
upon  the  like  produce  of  the  former.  This  would  not  give  the 
monopoly  of  the  home  market  to  domestic  industry,  nor  turn 
towards  a  particular  employment  a  greater  share  of  the  stock  and 
labor  of  the  country  than  would  naturally  go  to  it.  It  would 
only  hinder  any  part  of  what  would  naturally  go  to  it  from 
being  turned  away  by  the  tax  into  a  less  natural  channel,  and 
would  leave  the  competition  between  foreign  and  domestic  indus- 
try, after  the  tax,  as  nearly  as  possible  upon  the  same  footing  as 
before  it.  Mr.  Smith  then  proceeds  to  consider  two  other  cases 
in  which  the  laying  of  burdens  upon  foreign  for  the  encourage- 
ment of  domestic  industry  may  sometimes  be  a  matter  of  delib- 
eration. The  first  is,  how  far  it  is  proper  to  continue  the  free 
importation  of  foreign  goods.  This  opens  the  subject  of  retalia- 
tions, which  are  resorted  to  for  the  purpose  of  compelling  another 
nation  to  repeal  her  high  duties  or  prohibitions  on  our  products ; 
a  temporary  expedient,  dictated  by  particular  circumstances,  but 
injurious  to  ourselves  while  the  retaliation  lasts.  The  second  case 
is,  how  far  and  in  what  manner  it  is  proper  to  restore  the  free 
importation  of  foreign  goods  after  it  has  been  for  some  time  in- 
terrupted. This  is  an  inquiry  of  special  importance  at  all  times 
when  particular  manufactures,  by  means  of  high  duties  upon  all 
foreign  goods  which  can  come  into  competition  with  them,  have 
been  so  far  extended  as  to  employ  a  great  number  of  hands.  On 
this  point  the  author  lays  down  a  doctrine  which  is  true  at  all 
times,  and  is  of  great  force  when  a  system  of  high  duties  on  for- 
eign manufactures  has  been  long  in  operation  and  has  induced 
extensive  investments  in  certain  industries  :  that  the  freedom  of 
trade  should  be  restored  only  by  slow  gradations,  and  with  a  good 
deal  of  reserve  and  circumspection,  and  after  a  long  warning. 
"  The  legislature,"  he  says,  "  were  it  possible  that  its  deliberation 
could  always  be  directed,  not  by  the  clamorous  importunity  of 
partial  interests,  but  by  an  extensive  view  of  the  general  goody 
ought,  upon  this  very  account  perhaps,  to  be  particularly  careful 
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neither  to  establish  any  new  monopolies  of  this  kind,  nor  to  ex- 
tend further  those  which  are  already  established.  Every  such 
regulation  introduces  some  degree  of  real  disorder  into  the  con- 
stitution of  the  state,  which  it  will  be  difficult  afterwards  to  cure 
without  occasioning  another  disorder." 

The  situation  of  the  United  States  before  the  adoption  of  our 
present  Constitution  was,  in  fact,  one  to  make  the  general  princi- 
ples laid  down  by  Adam  Smith,  and  the  exceptions  to  them,  ap- 
plicable in  the  earliest  legislation.  Before  the  Federal  Constitu- 
tion, the  states  were  independent  nations  in  all  matters  of  revenue 
and  taxation.  Each  of  them  levied  such  duties  as  it  saw  fit  on 
foreign  goods  imported  into  its  own  dominions ;  each  paid  such 
attention  as  it  thought  proper  to  the  protection  of  its  own  manu- 
factures. The  same  kind  of  foreign  goods  which  had  paid  a  cer- 
tain duty  on  being  entered  at  the  poi"t  of  one  state,  would  have 
paid  a  different  duty  at  the  port  of  another  state ;  and  as  there 
was  freedom  of  trade  between  the  states,  commodities  of  the 
same  cost  in  the  country  of  their  production  would  have  a  differ- 
ent price  in  different  parts  of  this  country.  "When  the  central 
government  became  clothed  with  authority  to  make  a  revenue 
system  for  the  whole  Union,  the  principle  of  such  encouragement 
and  the  means  of  giving  it  were  familiar  to  the  people  of  the 
states  and  their  representatives.  Accordingly,  as  soon  as  Mr. 
Madison  had  introduced  the  subject  of  revenue,  to  be  obtained 
for  the  expenses  of  the  new  government,  and  a  list  of  articles 
to  be  subjected  to  the  new  duties  had  been  laid  before  the  House, 
the  subject  of  protection  was  brought  into  the  discussion  by  an 
occurrence  which  is  of  marked  historical  interest. 

On  the  11th  of  April  a  petition  was  presented  from  the  trades- 
men, manufacturers,  and  others  of  the  town  of  Baltimore.  It  set 
forth,  "  That,  since  the  close  of  the  late  war  and  the  completion 
of  the  Eevolution,  they  had  observed  with  sincere  regret  the  manu- 
facturing and  the  trading  interest  of  the  country  rapidly  declin- 
ing, and  the  attempts  of  the  state  legislatures  to  remedy  the 
evil  failing  of  their  object ;  that,  in  the  present  melancholy  state 
of  our  country,  the  number  of  poor  increasing  for  want  of  em- 
ployment, foreign  debts  accumulating,  houses  and  lands  depre- 
ciating in  value,  and  trade  and  manufactures  languishing  and 
expiring,  they  look  up  to  the  supreme  legislature  of  the  United 
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States  as  the  guardian  of  the  whole  empire,  and  from  their  united 
wisdom  and  patriotism  and  ardent  love  of  their  country,  expect 
to  receive  that  aid  and  protection  which  can  alone  dissipate  their 
just  apprehensions  and  animate  them  with  hopes  of  success  in 
future,  by  imposing  on  all  foreign  articles  which  can  be  made  in 
America  such  duties  as  will  give  a  just  and  decided  preference 
to  their  labor ;  discountenancing  that  trade  which  tends  so  mate- 
rially to  injure  them  and  impoverish  their  country  ;  that  they 
have  annexed  a  list  of  such  articles  as  are  or  can  be  manufactured 
among  them,  and  humbly  trust  in  the  wisdom  of  the  legislature 
to  grant  them,  in  common  with  the  other  mechanics  and  manu- 
facturers of  the  United  States,  that  relief  which  may  seem 
proper."  This  petition,  although  coming  from  a  single  town, 
called  upon  the  new  Congress,  as  the  supreme  legislature  of  the 
United  States,  in  the  broadest  terms,  to  apply  the  principle  of 
protection  so  as  to  benefit  American  labor,  and  to  discountenance 
that  freedom  of  trade  which  tended  to  injure  the  industry  of  our 
own  mechanics  and  manufacturers.  It  asked  for  such  legislation 
not  only  in  regard  to  articles  then  produced,  but  also  in  regard 
to  those  which  could  be  produced  in  this  country ;  thereby  pro- 
posing that  the  legislation  should  aim  to  continue  the  protection 
heretofore  ineffectually  extended  by  the  separate  states  to  manu- 
factures already  established,  and  to  raise  up  those  which  might 
be  established  in  the  future.  The  petition  made  no  reference  to 
the  obtaining  of  revenue  for  the  uses  of  the  government,  but  it 
presented  the  encouragement  of  our  own  manufactures  as  the 
primary  object  to  be  accomplished  in  the  laying  of  duties  on 
foreign  products.  Still,  it  necessarily  proceeded  upon  the  idea 
that  the  duties  would  be  laid  in  the  exercising  of  the  taxing  power 
which  the  Constitution  had  conferred  on  the  new  government. 
The  exercise  of  this  express  power  would  convey  with  it  the  im- 
plied power  to  lay  the  duties  so  as  to  benefit  our  own  industry, 
because  such  a  power  is  inherent  in  any  government  which  pos- 
sesses a  right  to  select  the  objects  of  taxation,  and  to  determine 
the  rates  of  duty  to  be  laid  on  them. 

It  does  not  appear  that  similar  petitions  in  relation  to  manu- 
factures were  preferred  from  other  quarters  of  the  Union  in  the 
same  formal  and  direct  mode ;  but  it  is  quite  apparent,  from  the 
discussions  that  ensued,  that  the  representatives  of  different  states 
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urged  the  interests  and  wishes  of  their  constituents  upon  the  same 
grounds. 

The  Baltimore  petition  was  referred  to  the  Committee  of  the 
Whole,  and  then  the  debate  proceeded  at  intervals  from  the  11th 
•  of  April  to  the  29th  of  May.  In  this  long  and  able  discussion 
there  were  differences  of  opinion  developed  upon  the  question  of 
framing  a  permanent  system  of  revenue,  or  adopting  a  temporary 
measure.  At  length,  however,  the  matter  settled  down  to  the 
latter  course  as  the  only  one  that  was  then  practicable.  As  each 
article  that  was  proposed  to  be  included  in  the  bill  was  taken  up 
and  considered,  the  debate  turned  upon  the  questions  of  imposing 
some  duty  on  it  or  letting  it  come  in  free,  of  the  amount  of  duty 
that  could  be  collected  on  it,  and  of  the  influence  of  that  duty 
upon  the  encouragement  or  discouragement  of  American  manu- 
factures and  productions.  There  were  at  that  time  no  official 
statistics  that  would  furnish  a  safe  basis  of  calculation  in  all  cases ; 
but  there  was  some  information  that  could  be  derived  from  the 
official  statistics  of  a  few  of  the  states,  and  the  representatives  of 
different  sections  of  the  country  could  speak  with  some  certainty 
in  regard  to  the  amount  of  present  importation  of  foreign  prod-v 
ucts,  the  extent  to  which  the  same  products  were  already  pro- 
duced by  their  constituents,  and  the  extent  to  which  further 
manufactures  could  be  carried  so  as  to  answer  the  home  con- 
sumption, and  perhaps  to  lead  to  some  exportation.  The  interests 
of  agriculture,  too,  were  fully  considered,  as  likely  to  be  affected 
by  the  introduction  of  the  principle  of  encouraging  our  own  manu- 
factures by  the  imposition  of  duties  on  the  same  articles  imported 
from  other  countries.  So  also  were  the  interests  of  navigation. 
Thus,  when  the  article  hemp  came  under  consideration,  it  was 
urged  that  it  could  be  produced  in  the  United  States  in  quanti- 
ties quite  sufficient  for  the  supply  of  all  the  cordage  required  for 
our  own  shipping,  and  then  the  question  became  the  compound 
one  of  what  rate  of  duty  would  afford  the  proper  stimulus  to  the 
production  of  hemp,  what  rate  could  be  collected,  and  how  the 
duty  would  affect  ship-building.  Steel  was  stated  to  be  already 
made  in  considerable  quantities  in  Pennsylvania,  and  it  was  urged 
that  the  imposition  of  the  right  duty  on  the  foreign  article  would 
lead  to  its  production  in  much  larger  quantities.  So  with  regard 
to  every  article  on  which  it  was  proposed  to  lay  a  specific  or  an 
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ad  valorem  duty,  the  bearing  of  the  imposition  on  our  own  indus- 
try, whether  that  industry  was  comprehended  in  the  interests  of 
manufactures,  or  of  products  of  the  soil,  or  of  ship-building,  or 
of  navigation,  was  duly  considered. 

The  reader  who  may  examine  this  interesting  and  instructive  • 
debate,  which  ended  in  the  framing  of  our  first  revenue  law,  will 
find,  among  other  things,  a  curious  discussion  on  the  effect  of  im- 
posing duties  on  ardent  spirits  and  on  molasses.  In  reading  this 
debate,  too,  one  comes  upon  a  fact  that  powerfully  arrests  atten- 
tion. In  our  own  time  Ave  have  seen  a  confederacy  of  the  South- 
ern States  sustain  a  long  war  against  .the  Federal  Government, 
upon  a  system  of  finance  based  largely  upon  the  single  article  of 
cotton,  as  a  product  in  constant  demand  in  Europe.  The  product 
of  cotton  in  1860  was  4,669,770  bales ;  in  1861  it  was  3,656,006 
bales;  in  1886  it  was  6,550,215  bales. 

In  1789  it  could  not  be  said  that  cotton  was  an  article  of  pro- 
duction in  the  United  States.  In  the  debate  of  which  I  am  here 
giving  some  account,  Mr.  Burke,  of  South  Carolina,  who  was  able 
to  speak  of  his  own  state  and  of  the  adjoining  state  of  Georgia 
when  hemp  was  under  consideration,  made  the  following  state- 
ment : 

"  The  staple  products  of  that  part  of  the  Union  are  hardly 
worth  cultivation,  on  account  of  their  fall  in  price ;  the  planters 
are,  therefore,  disposed  to  procure  some  other.  The  lands  are 
certainly  well  adapted  to  the  growth  of  hemp,  and  we  have  no 
doubt  its  culture  would  be  practised  with  attention.  Cotton  is 
likewise  in  contemplation  among  them,  and  if  good  seed  could  be 
procured,  he  hoped  it  might  succeed.  But  the  low,  strong  rice 
lands  would  produce  hemp  in  abundance — many  thousand  tons 
this  year,  if  it  were  not  so  late  in  the  season.  He  liked  the  idea 
of  putting  a  low  duty  now  [on  hemp],  and  encouraging  it  against 
the  time  when  a  supply  might  be  had  of  our  own  cultivation." 
At  that  time  the  chief  products  of  South  Carolina  and  Georgia 
were  rice  and  indigo. 

When  the  bill  came  to  be  framed  for  the  purpose  of  obtaining 
the  very  insignificant  sum  of  $3,000,000 — the  amount  supposed  to 
be  needed  for  the  expenses  of  the  government — it  was  deemed 
proper  to  declare  in  a  preamble  the  objects  that  were  to  be  ac- 
complished.    It  is  not  material  to  consider  in  what  order  these 


FIRST    REVENUE    LEGISLATION.  177 

were  stated,  because  each  of  them  was  declared  to  be  necessary  ; 
each  of  them  was  as  important  as  the  others,  and  no  one  of  them 
was  made  incidental  to  or  dependent  upon  the  others.  They 
were  all  embraced,  as  the  basis  on  which  the  legislation  was  to  be 
adopted,  in  the  same  declaration  of  the  purposes  to  be  effected  by 
laying  the  duties.     The  preamble  was  as  follows : 

"Whereas,  it  is  necessary  for  the  support  of  the  government,  for  the  dis- 
charge of  the  debts  of  the  United  States,  and  for  the  encouragement  of  manufact- 
ures, that  duties  be  laid  on  goods,  wares,  and  merchandise  imported; 

"Be  it  enacted,  etc.,  That  on  and  after  the  first  day  of  August  next  ensuing 
(1789),  the  several  duties  herein  mentioned  shall  be  laid  on  the  following  goods, 
wares,  and  merchandises  imported  into  the  United  States  from  any  port  or  place." 

It  appears,  therefore,  that  in  the  first  revenue  legislation  after 
the  Constitution  was  adopted  it  was  deemed  proper  to  make  the 
encouragement  and  protection  of  our  own  manufactures  one  of 
the  principal  objects  to  be  effected  by  the  legislation.  This  was 
but  the  continuation  of  a  policy  previously  acted  upon  by  the  sep- 
arate states,  but  ineffectual  because  the  states  could  only  lay  du- 
ties on  foreign  products  brought  into  their  own  dominions.  The 
situation  of  the  country  was  virtually  the  same  in  1789  as  it  has 
been  since,  in  its  relations  with  other  nations,  the  difference  be- 
tween that  and  any  subsequent  period  being  in  respect  to  the 
quantity  of  importations  and  the  quantity  and  kind  of  our  own 
products.  There  were  the  same  questions  then  as  now  in  regard 
to  the  encouragement  and  protection  of  manufactures  existing 
among  us,  and  those  which  might  be  introduced  and  established 
later. 

There  is  one  fact  to  be  noted,  however,  which  makes  a  very 
important  difference  between  the  situation  of  the  United  States  in 
1789  and  the  situation  at  a  later  period.  It  was  assumed  in  1789 
that  the  United  States  did  not  produce,  and  never  would  produce, 
the  precious  metals.  No  duty  was  therefore  laid  on  gold,  silver, 
or  precious  stones,  unless  they  came  in  the  form  of  wares  or  jew- 
elry, on  which  an  ad  valorem  duty  was  imposed.  On  cotton  Avas 
laid  a  duty  of  three  cents  per  pound,  to  take  effect  from  and  after 
the  1st  of  December,  1790.  This  prospective  legislation  seems 
obviously  to  have  been  designed  as  an  expression  of  the  intent  of 
Conoressto  encourage  the  production  of  cotton  whenever  it  should 
be  apparent  that  it  would  be  practicable  to  establish  it.     A  duty 

II.— ia 
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of  three  cents  per  pound  on  foreign  cotton  could  not  produce  any 
revenue  in  1789,  but  it  would  signify  that  Congress  would  be 
ready  to  encourage  the  cultivation  of  cotton  when  it  might  be- 
come apparent  that  it  would  be  produced.  Hemp  being  an  arti- 
cle already  produced  in  this  country,  and  capable  of  still  further 
production,  was  subjected  to  a  duty  of  sixty  cents  on  every  112 
pounds,  to  take  effect  December  1, 1790.  The  articles  on  which 
the  new  duties  were  laid  by  the  bill  distributed  themselves  into 
several  classes  :  First,  certain  manufactures,  or  articles  on  which 
labor  had  been  expended  in  the  production.  Steel  was  subjected 
to  specific  duties.  Coal,  which,  although  a  mineral  obtained  from 
the  ground,  was  an  article  produced  by  labor,  had  the  duty  of  ten 
cents  per  bushel  put  upon  it.  I  cannot  discover,  from  the  debate, 
that  coal  was  regarded  as  a  product  of  the  United  States,  and 
therefore  the  presumption  is  that  this  low  duty  was  imposed  on 
foreign  coal  from  the  same  motive  as  the  low  duty  on  cotton. 
Indigo  was  subjected  to  the  high  duty  of  sixteen  cents  per  pound, 
because  it  was  a  staple  product  of  some  of  the  Southern  States. 
Manufactured  tobacco  and  snuff,  pickled  fish,  corned  fish,  salted 
provisions,  and  many  other  articles,  were  subjected  to  high  duties 
for  the  same  reason. 

Second.  Teas,  which  could  not  be  expected  to  become  a 
product  of  the  United  States,  were  classed  according  to  the  place 
from  which  and  the  vessels  in  which  they  were  imported.  If 
imported  from  China  or  India,  in  vessels  built  in  the  United 
States,  and  belonging  to  a  citizen  or  citizens  thereof,  or  built  in 
foreign  countries  and  on  the  16th  of  May,  1789,  wholly  the  prop- 
erty of  a  citizen  or  citizens  of  the  United  States,  and  so  continu- 
ing until  the  time  of  importation,  the  duties  imposed  were  lowest. 
If  imported  from  Europe  in  vessels  of  the  same  ownership,  the 
duties  were  higher.  If  imported  in  any  other  manner,  the  duties 
were  still  higher.  Thus,  on  Hyson  teas,  the  duties  ranged  from 
twenty  cents  to  forty -five  cents  per  pound,  according  to  the  place 
from  which  and  the  vessels  in  which  they  were  imported.  Then 
there  remained  another  large  class,  na.rn.ely,  all  goods,  wares,  and 
merchandises,  other  than  teas,  imported  from  China  or  India  in 
foreign  vessels ;  on  these  a  duty  of  twelve  and  a  half  per  cent. 
ad  valorem  was  imposed.  There  was  still  another  class,  on 
which  ad  valorem  duties  were    imposed   varying    in  amounts, 
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some  of  them  being  and  some  not  being  produced  in  the  United 
States. 

The  conclusions  which  are  to  be  drawn  from  the  first  revenue 
law  and  the  debate  which  preceded  its  enactment  may  be  stated 
as  follows :  First.  That  entire  freedom  of  trade,  however  theoret- 
ically right,  is  inexpedient  and  impracticable  for  a  country  of  di- 
versified pursuits,  in  which  capital  and  industry  are  employed  in 
agriculture,  in  navigation,  in  manufactures,  in  fisheries,  and  in 
mining.  The  situation  of  the  country  at  any  given  time,  rela- 
tively to  other  countries,  however  that  situation  may  have  been 
produced,  whether  by  its  own  legislation  or  by  the  action  of  other 
countries,  must  determine  what  foreign  commodities  shall  be  free, 
and  what  shall  be  subjected  to  imposts  and  duties.  This  situation 
will  vary  at  different  times,  and  the  legislation  must  therefore  be 
varied  from  time  to  time ;  but  when,  for  a  long  course  of  years, 
the  capital  and  industry  of  the  country,  or  of  considerable  parts 
of  it,  have  been  employed  in  particular  products  and  pursuits, 
sudden  changes,  for  whatever  reasons  resorted  to,  cannot  be 
made  without  causing  great  disturbance  and  loss  of  national 
wealth. 

Second.  That  the  power  conferred  on  Congress  by  the  Consti- 
tution to  lay  and  collect  taxes,  duties,  imposts,  and  excises,  subject 
only  to  the  condition  that  they  shall  be  uniform  throughout  the 
United  States, taken  in  connection  with  the  circumstances  existing 
at  the  time  of  its  establishment,  warrants  the  deduction  that  when 
the  national  government  needs,  as  it  must  at  all  times  need,  rev- 
enue, it  may  resort  to  direct  or  indirect  taxation,  or,  as  it  is  now 
called,  to  an  internal  or  external  revenue,  or  to  both ;  that  the 
latter  is  always  to  be  preferred  to  the  former,  because  it  is  more 
easily  collected  and  more  easily  paid,  the  burden  falling  upon 
those  who  consume  the  articles  the  price  of  which  is  enhanced  by 
the  duty,  thus  enabling  the  legislative  power  to  distinguish  be- 
tween the  luxuries  and  the  necessaries  of  life ;  and  that  when  the 
revenue  is  raised  by  indirect  taxation,  or  by  imposts  on  foreign 
commodities,  Congress  is  empowered,  and  is  under  an  obligation, 
to  so  regulate  the  duties  as  to  encourage  and  protect  domestic 
capital  and  domestic  industry.  It  does  not  appear  from  the  dis- 
cussions of  1789,  nor  do  I  think  it  a  fair  inference  from  them,  that 
when  our  domestic  industry,  meaning  thereby  what  are  common- 
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ly  called  the  interests  of  labor  as  distinguished  from  the  interests 
of  the  capitalists  who  employ  the  labor,  was  the  subject  of  consid- 
eration, it  was  regarded  at  that  time  as  eminently  proper  or  nec- 
essary to  so  shape  the  legislation  as  to  secure  to  the  American 
artisan  or  other  laborer  better  wages  than  were  commonly  paid  to 
the  corresponding  classes  in  other  countries.  So  far  as  this  com- 
parison was  instituted  at  all,  it  was  considered  that  the  American 
laborer  would  enjoy  a  higher  rate  of  pay  than  the  same  labor 
enjoyed  in  other  countries,  as  an  incident  to  the  encouragement 
and  protection  of  the  capitalist  who  employed  him.  In  other 
words,  it  was  considered  that  the  interests  of  capital  and  labor, 
so  far  as  they  are  capable  of  distinct  appreciation,  would  both  be 
promoted  by  legislation  which  tended  to  exclude  foreign  compe- 
tition in  our  own  market,  because  that  legislation  would  enable 
the  employer  to  pay  the  employed  higher  wages  than  were  paid 
in  other  countries.  It  was  not  considered  that  the  American  la- 
borer, because  he  was  an  American,  had  a  superior  right  to  high 
wages ;  but  it  was  considered  that  comparatively  higher  wages 
would  result  to  him  by  securing  to  his  employer  some  perma- 
nence and  safety  in  his  investments.  How  far  changes  in  the 
situation  of  the  country  may  have  operated  to  bring  about  dif- 
ferent views  of  this  important  subject,  how  far  the  American 
laborer  may  have  been  led  to  expect,  and  thus  to  have  a  moral 
right  to,  a  better  condition  than  he  would  enjoy  if  he  were  em- 
ployed in  any  other  country,  is  a  question  that  has  come  into 
great  prominence  since  the  year  1789. 

Whatever  may  be  said  of  the  value  of  opinions  maintained  by 
the  class  of  speculative  writers  sometimes  called  "  doctrinaires," 
it  is  apparent  that  our  first  revenue  legislation  was  substantially 
in  accordance  with  the  principles  taught  by  the  first  living  writer 
on  public  economy  of  that  time.  This  concordance  took  place, 
not  so  much  because  of  the  deference  paid  to  such  writers  as 
Adam  Smith,  regarded  as  authorities,  as  it  did  because  the  situa- 
tion of  the  United  States  proved  that  the  speculative  reasonings 
of  some  public  economists  were  true.  It  is  not  to  be  inferred, 
from  my  citations  from  Smith's  Wealth  of  Nations,  that  his  doc- 
trines were  alluded  to  in  the  debate.  They  were  not.  But  the 
legislation  that  was  adopted  coincided  with  the  principles  which 
he  maintained ;  and  whoever  compares  those  principles  with  the 
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details  of  our  first  revenue  legislation  will  find  that  the  latter 
strikingly  illustrates  the  former.  Indeed,  if  Mr.  Smith  had  writ- 
ten after  1789,  he  might  have  shown  from  this  legislation  many 
remarkable  confirmations  of  his  reasoninp;. 

"Wages,  for  example,  were  higher  in  this  country  than  in  Eng- 
land before  our  Eevolution.  Adam  Smith,  writing  in  1773,  no- 
ticed the  fact  that  they  were  much  higher.  He  specified  the 
wages  then  paid  in  the  province  of  New  York  to  various  classes 
of  laborers,  all  of  which,  he  said,  were  higher  than  in  England. 
The  following  paragraph  assigns  the  reasons  for  this  difference, 
and  these  reasons  remain  very  much  the  same  now,  in  any  compar- 
ison between  the  wages  paid  in  this  country  and  other  countries : 

"  It  is  not  the  actual  greatness  of  national  wealth,  but  its  con- 
tinued increase,  which  occasions  a  rise  in  the  wages  of  labor.  It 
is  not,  accordingly,  in  the  richest  countries,  but  in  the  most  thriv- 
ing, or  those  which  are  growing  rich  the  fastest,  that  the  wages 
of  labor  are  highest.  England  is  certainly  in  the  present  times 
much  richer  than  any  part  of  North  America.  The  wages  of 
labor,  however,  are  much  higher  in  North  America  than  in  any 
part  of  England.  In  the  province  of  New  York,  common  laborers 
earn  three  shillings  and  sixpence  currency,  equal  to  two  shillings 
sterling,  a  day ;  ship  carpenters  ten  shillings  and  sixpence  cur- 
rency, with  a  pint  of  rum  worth  sixpence  sterling,  equal  in  all  to 
six  shillings  and  sixpence  sterling ;  house  carpenters  and  brick- 
layers eight  shillings  currency,  equal  to  four  shillings  and  six- 
pence sterling ;  journeymen  tailors  five  shillings  currency,  equal 
to  about  two  shillings  and  tenpence  sterling.  These  prices  are 
above  the  London  prices ;  and  wages  are  said  to  be  as  high  in 
the  other  colonies  as  in  New  York.  The  price  of  provisions  is 
everywhere  in  North  America  much  lower  than  in  England. 

"  A  dearth  has  never  been  known  there.  In  the  worst  seasons 
they  have  always  had  a  sufficiency  for  themselves,  though  less  for 
exportation.  If  the  money  price  of  labor,  therefore,  be  higher 
than  it  is  anywhere  in  the  mother-country,  its  real  price,  the  real 
command  of  the  necessaries  and  conveniences  of  life  which  it 
conveys  to  the  laborer,  must  be  higher  in  a  still  greater  propor- 
tion." ' 

1  Smith's  Wealth  of  Nations,  I.  61,  Hartford  edition  of  1804.     The  whole  chap- 
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The  framers  of  the  first  revenue  law  acted  upon  a  rule  of 
interpretation  without  which  the  Constitution  could  not  be  exe- 
cuted. It  is  a  rule  upon  which  the  government  has  been  adminis- 
tered for  more  than  a  hundred  years.  It  is  deducible  by  a  sound 
construction  from  certain  texts  of  the  Constitution.  The  first  of 
the  legislative  powers  of  Congress  was  granted  in  the  following 
terms : 

"Section  8.  That  Congress  shall  have  power  —  To  Lay  and  Collect  Taxes, 
Duties,  Imposts,  and  Excises,  to  pay  the  Debts,  and  provide  for  the  common  De- 
fence and  general  Welfare  of  the  United  States;  but  all  Duties,  Imposts,  and  Ex- 
cises shall  be  uniform  throughout  the  United  Slates  ; 

"To  make  all  Laws  -which  shall  be  necessary  and  proper  for  carrying  into 
Execution  the  foregoing  Powers,  and  all  other  powers  vested  by  this  Constitution 
in  the  government  of  the  United  States,  or  in  any  Department  or  oifice  thereof." 

A  tax  is  a  rate  laid  by  government  on  the  income  or  property 
of  individuals. 

Duty  means  a  tax  laid  on  foreign  imported  merchandise  or 
other  property. 

An  impost  is  any  pecuniary  exaction  laid  upon  any  kind  of 
commodity. 

Excise  is  an  inland  tax  levied  upon  commodities  of  home  con- 
sumption. 

The  implied  powers  of  the  Constitution  might  have  been  left 
to  be  inferred  from  the  general  expressions  used  to  describe  each 
express  legislative  power ;  but,  in  order  to  prevent  any  uncer- 
tainty, it  was  thought  best  to  fix  in  the  Constitution  a  positive 
rule  which  would  determine  the  character  of  the  implied  powers 
that  Congress  might  exercise. 

The  laws  which  Congress  may  pass  are  all  those  which  shall 
be  necessary  and  proper  for  carrying  into  execution  the  legisla- 
tive powers  vested  by  the  Constitution  in  the  government  of  the 
United  States,  or  in  any  department  or  office  thereof. 

For  example:  Under  the  power  to  borrow  money  on  the  credit 
of  the  United  States,  Congress  may  establish  a  national  banlc. 
Under  the  power  to  regulate  commerce,  Congress  has  passed  a 


ter  on  "The  Wages  of  Labor"  is  exceedingly  instructive.  What  the  author  said 
of  wages  in  North  America  was  written  before  the  disturbances  caused  by  our 
Revolutionary  war. 
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great  variety  of  laws  regulating  all  intercourse  with  foreign  na- 
tions, and  among  the  several  states  and  with  the  Indian  tribes. 
Under  the  power  to  coin  money,  Congress  has  established  a  mint. 
Under  the  power  to  raise  and  support  armies,  Congress  has  passed 
laws  to  enlist  men,  provide  for  their  instruction  and  discipline, 
build  barracks,  etc. 

In  short,  every  specific  and  express  legislative  power  must  be 
executed  by  the  exercise  of  implied  powers  or  legislation  in  the 
passage  of  laws  which  are  necessary  and  proper  to  carry  the 
power  into  execution.  The  laws  which  are  necessary  and  proper 
are  those  which  Congress  determines  to  be  so.  All  that  is  need- 
ful is  that  they  conduce  to  the  execution  of  the  specific  power  to 
which  they  are  supposed  to  relate. 

The  most  important  illustration  of  the  rule  "  for  deducing  the 
implied  powers  from  the  express  powers  "  is  that  course  of  reason- 
ing employed  by  Chief-Justice  Marshall,  in  vindicating  the  au- 
thority of  Congress  to  establish  a  national  bank.  The  following 
is  his  masterly  argument  (see  McCulloch  vs.  Maryland,  4  Wheaton, 
316): 

"  The  express  powers  delegated  by  the  Constitution  to  the 
Federal  Government  imply  the  ordinary  means  of  execution 
thereof. 

"  Among  the  enumerated  powers,  we  do  not  find  that  of  estab- 
lishing a  bank  or  creating  a  corporation.  But  there  is  no  phrase 
in  the  instrument  which,  like  the  Articles  of  Confederation,  ex- 
cludes incidental  or  implied  powers,  and  which  requires  that 
everything  granted  shall  be  expressly  and  minutely  described. 
Even  the  Tenth  Amendment,  which  was  framed  for  the  purpose 
of  quieting  the  excessive  jealousies  which  had  been  excited,  omits 
the  word  '  expressly,'  and  declares  only  that  the  powers  '  not 
delegated  to  the  United  States,  nor  prohibited  to  the  states,  are 
reserved  to  the  states  or  to  the  people ;'  thus  leaving  the  question, 
whether  the  particular  power  which  may  become  the  subject  of 
contest  has  been  delegated  to  the  one  government  or  prohibited 
to  the  other,  to  depend  on  a  fair  construction  of  the  whole  instru- 
ment. The  men  who  drew  and  adopted  this  amendment  had  ex- 
perienced the  embarrassments  resulting  from  the  insertion  of  this 
word  in  the  Articles  of  Confederation,  and  probably  omitted  it  to 
avoid  those  embarrassments.    A  constitution,  to  contain  an  accu- 
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rate  detail  of  all  the  subdivisions  of  which  its  great  powers  will 
admit,  and  of  all  the  means  by  which  they  may  be  carried  into 
execution,  would  partake  of  the  prolixity  of  a  legal  code,  and 
could  scarcely  be  embraced  by  the  human  mind.  It  would  prob- 
ably never  be  understood  by  the  public.  Its  nature,  therefore, 
requires  that  only  its  great  outlines  should  be  marked,  its  impor- 
tant objects  designated,  and  the  minor  ingredients  which  compose 
those  objects  be  deduced  from  the  nature  of  the  objects  them- 
selves. That  this  idea  was  entertained  by  the  framers  of  the 
American  Constitution  is  not  only  to  be  inferred  from  the  nature 
of  the  instrument,  but  from  the  language.  Why  else  were  some 
of  the  limitations  found  in  the  ninth  section  of  the  first  article 
introduced?  It  is  also,  in  some  degree,  warranted  by  their  having 
omitted  to  use  any  restrictive  term  which  might  prevent  its  re- 
ceiving a  fair  and  just  interpretation.  In  considering  this  ques- 
tion, then,  we  must  never  forget  that  it  is  a  constitution  we  are 
expounding. 

"  The  creation  of  a  corporation,  it  is  said,  appertains  to  sover- 
eignty. This  is  admitted.  But  to  what  portion  of  sovereignty 
does  it  appertain  ?  Does  it  belong  to  one  more  than  to  another  ? 
In  America,  the  powers  of  sovereignty  are  divided  between  the 
government  of  the  Union  and  those  of  the  states.  They  are  each 
sovereign  with  respect  to  the  objects  committed  to  it,  and  neither 
sovereign  with  respect  to  the  objects  committed  to  the  other.  We 
cannot  comprehend  that  train  of  reasoning  which  would  main- 
tain that  the  extent  of  power  granted  by  the  people  is  to  be 
ascertained,  not  by  the  nature  and  terms  of  the  grant,  but  by  its 
date.  Some  state  constitutions  were  formed  before,  some  since, 
that  of  the  United  States.  We  cannot  believe  that  their  relation 
to  each  other  is  in  any  degree  dependent  upon  this  circumstance. 
Their  respective  powers  must,  we  think,  be  precisely  the  same  as 
if  they  had  been  formed  at  the  same  time.  Had  they  been  formed 
at  the  same  time,  and  had  the  people  conferred  on  the  general 
government  the  power  contained  in  the  Constitution,  and  on  the 
states  the  whole  residuum  of  power,  would  it  have  been  asserted 
that  the  government  of  the  Union  was  not  sovereign  Avith  respect 
to  those  objects  which  were  intrusted  to  it,  in  relation  to  which  its 
laws  were  declared  to  be  supreme?  If  this  could  not  have  been 
asserted,  we  cannot  well  comprehend  the  process  of  reasoning 
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which  maintains  that  a  power  appertaining  to  sovereignty  cannot 
be  connected  with  that  vast  portion  of  it  which  is  granted  to  the 
general  government,  so  far  as  it  is  calculated  to  subserve  the 
legitimate  objects  of  that  government.  The  power  of  creating 
a  corporation,  though  appertaining  to  sovereignty,  is  not,  like  the 
power  of  making  war  or  levying  taxes  or  of  regulating  com- 
merce, a  great  substantive  and  independent  power,  which  cannot 
be  implied  as  incidental  to  other  powers,  or  used  as  a  means  of 
executing  them.  It  is  never  the  end  for  which  other  powers  are 
exercised,  but  a  means  by  which  other  objects  are  accomplished. 
No  contributions  are  made  to  charity  for  the  sake  of  an  incorpo- 
ration, but  a  corporation  is  created  to  administer  the  charity ;  no 
seminary  of  learning  is  instituted  in  order  to  be  incorporated,  but 
the  corporate  character  is  conferred  to  subserve  the  purposes  of 
education.  ISTo  city  was  ever  built  with  the  sole  object  of  being 
incorporated,  but  it  is  incorporated  as  affording  the  best  means 
of  being  well  governed.  The  power  of  creating  a  corporation  is 
never  used  for  its  own  sake,  but  for  the  purposes  of  effecting 
something  else.  No  sufficient  reason  is,  therefore,  perceived  why 
it  may  not  pass  as  incidental  to  those  powers  which  are  expressly 
given,  if  it  be  a  direct  mode  of  executing  them. 

"  But  the  Constitution  of  the  United  States  has  not  left  the 
right  of  Congress  to  employ  the  necessary  means  for  the  execu- 
tion of  the  powers  conferred  on  the  government  to  general 
reasoning.  To  its  enumeration  of  powers  is  added  that  of  mak- 
ing '  all  laws  which  shall  be  necessary  and  proper  for  carrying 
into  execution  the  foregoing  powers,  and  all  other  powers  vested 
by  this  Constitution  in  the  government  of  the  United  States,  or 
in  any  department  thereof.'  The  counsel  of  the  state  of  Mary- 
land have  urged  various  arguments  to  prove  that  this  clause, 
though  in  terms  a  grant  of  power,  is  not  so  in  effect;  but  is 
really  restrictive  of  the  general  right,  which  might  otherwise  be 
implied,  of  selecting  means  for  executing  the  enumerated  powers. 
In  support  of  this  proposition,  they  have  found  it  necessary 
to  contend  that  this  clause  was  inserted  for  the  purpose  of  con- 
ferring on  Congress  the  power  of  making  laws.  That  without 
it  doubts  might  be  entertained  whether  Congress  could  exercise 
its  powers  in  the  form  of  legislation.  But  could  this  be  the  object 
for  which  it  was  inserted?     A  government  is  created  by  the  peo- 
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pie,  having  legislative,  executive,  and  judicial  powers.  Its  legis- 
lative powers  are  vested  in  a  Congress,  which  is  to  consist  of  a 
Senate  and  House  of  Representatives.  Each  house  may  deter- 
mine the  rule  of  its  proceedings ;  and  it  is  declared  that  every  bill 
which  shall  have  passed  both  houses  shall,  before  it  becomes  a 
law,  be  presented  to  the  President  of  the  United  States.  The 
seventh  section  describes  the  course  of  proceedings  by  which  a 
bill  shall  become  a  law  ;  and,  then,  the  eighth  section  enumerates 
the  powers  of  Congress.  Could  it  be  necessary  to  say  that  a 
legislature  should  exercise  legislative  powers  in  the  shape  of  legis- 
lation ?  After  allowing  each  house  to  prescribe  its  own  course  of 
proceeding,  after  describing  the  manner  in  which  a  bill  should 
become  a  law,  would  it  have  entered  into  the  mind  of  a  single 
member  of  the  convention  that  an  express  power  to  make  laws 
was  necessary  to  enable  the  legislature  to  make  them?  That  a 
legislature  endowed  with  legislative  powers  can  legislate  is  a 
proposition  too  self-evident  to  have  been  questioned.  But  the 
argument  on  which  most  reliance  is  placed  is  drawn  from  the 
peculiar  language  of  this  clause.  Congress  is  not  empowered  by 
it  to  make  all  laws  which  may  have  relation  to  the  powers  con- 
ferred on  the  government,  but  such  only  as  may  be  '  necessary 
and  proper ;  for  carrying  them  into  execution.  The  word  '  nec- 
essary' is  considered  as  controlling  the  whole  sentence,  and  as 
limiting  the  right  to  pass  laws  for  the  execution  of  the  granted 
powers  to  such  as  are  indispensable,  and  without  which  the  power 
would  be  nugatory ;  that  it  excludes  the  choice  of  means,  and 
leaves  to  Congress,  in  each  case,  that  only  which  is  most  direct 
and  simple. 

"  Is  it  true  that  this  is  the  sense  in  which  the  word  '  necessary' 
is  always  used  ?  Does  it  always  import  an  absolute  physical  ne- 
cessity, so  strong  that  one  thing,  to  which  another  may  be 
termed  necessary,  cannot  exist  without  that  other  ?  "We  think  it 
does  not.  If  reference  be  had  to  its  use  in  the  common  affairs  of 
the  world  or  in  approved  authors,  we  find  that  it  frequently  im- 
ports no  more  than  that  one  thing  is  convenient  or  useful  or 
essential  to  another.  To  employ  the  means  necess.ary  to  an  end 
is  generally  understood  as  employing  any  means  calculated  to 
produce  the  end,  and  not  as  being  confined  to  those  single 
means,  without  which  the  end  would  be  entirely  unattainable. 
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Such  is  the  character  of  human  language  that  no  word  conveys 
to  the  mind,  in  all  situations,  one  single,  definite  idea ;  and  noth- 
ing is  more  common  than  to  use  words  in  a  figurative  sense. 
Almost  all  compositions  contain  words  which,  taken  in  their 
rigorous  sense,  would  convey  a  meaning  different  from  that 
which  is  obviously  intended.  It  is  essential  to  just  construction 
that  many  words  which  import  something  excessive  should  be 
understood  in  a  more  mitigated  sense — in  that  sense  which  com- 
mon usage  justifies.  The  word  '  necessary '  is  of  this  description. 
It  has  not  a  fixed  character  peculiar  to  itself.  It  admits  of  all 
degrees  of  comparison,  and  is  often  connected  with  other  words 
which  inci'ease  or  diminish  the  impression  the  mind  receives  of 
the  urgency  it  imports.  A  thing  may  be  necessary,  very  neces- 
sary, absolutely  or  indispensably  necessary.  To  no  mind  would 
the  same  idea  be  conveyed  by  these  several  phrases.  This  com- 
ment on  the  word  is  well  illustrated  by  the  passage  cited  at  the 
bar  from  the  tenth  section  of  the  first  article  of  the  Constitution. 
It  is,  we  think,  impossible  to  compare  the  sentence  which  pro- 
hibits a  state,  from  laying  '  imposts,  or  duties  on  imports  or 
exports,  except  what  may  be  absolutely  necessary  for  executing 
its  inspection  laws,'  with  that  which  authorizes  Congress  'to 
make  all  laws  which  shall  be  necessary  and  proper  for  carrying 
into  execution'  the  powers  of  the  general  government,  without 
feeling  a  conviction  that  the  convention  understood  itself  to 
change  materially  the  meaning  of  the  word  '  necessary,'  by  pre- 
fixing the  word  '  absolutely.'  This  word,  then,  like  others,  is 
used  in  various  senses ;  and  in  its  construction  the  subject,  the 
context,  the  intention  of  the  person  using  them  are  all  to  be 
taken  into  view. 

"  Let  this  be  done  in  the  case  under  consideration.  The  sub- 
ject is  the  execution  of  those  powers  on  which  the  welfare  of  a 
nation  depends.  It  must  have  been  the  intention  of  those  who 
gave  these  powers  to  insure,  as  far  as  human  prudence  could  in- 
sure, their  beneficial  execution.  This  could  not  be  done  by  con- 
fining the  choice  of  means  to  such  narrow  limits  as  not  to  leave 
it  in  the  power  of  Congress  to  adopt  any  which  might  be  appro- 
priate and  which  were  conducive  to  the  end.  This  provision  is 
made  in  a  Constitution  intended  to  endure  for  ages  to  come,  and, 
consequently,  to  be  adapted  to  the  various  crises  of  human  af- 


188  CONSTITUTIONAL    HISTORY. 

fairs.  To  have  prescribed  the  means  by  which  government 
should,  in  future  time,  execute  its  powers,  would  have  been  to 
change  entirely  the  character  of  the  instrument,  and  give  it  the 
properties  of  a  legal  code.  It  would  have  been  an  unwise  at- 
tempt to  provide,  by  immutable  rules,  for  exigencies  which,  if 
foreseen  at  all,  must  have  been  foreseen  dimly,  and  which  can  be 
best  provided  for  as  they  occur.  To  have  declared  that  the  best 
means  shall  not  be  used,  but  those  alone  without  which  the  power 
given  would  be  nugatory,  would  have  been  to  deprive  the  legis- 
lature of  the  capacity  to  avail  itself  of  experience,  to  exercise  its 
reason,  and  to  accommodate  its  legislation  to  circumstances.  If 
we  apply  this  principle  of  construction  to  any  of  the  powers  of 
the  government,  we  shall  find  it  so  pernicious  in  its  operation 
that  we  shall  be  compelled  to  discard  it.  The  powers  vested  in 
Congress  may  certainly  be  carried  into  execution  without  pre- 
scribing an  oath  of  office.  The  power  to  exact  this  security  for 
the  faithful  performance  of  duty  is  not  given,  nor  is  it  indispen- 
sably necessary.  The  different  departments  may  be  established ; 
taxes  may  be  imposed  and  collected ;  armies  and  navies  may  be 
raised  and  maintained ;  and  money  may  be  borrowed,  without 
requiring  an  oath  of  office.  It  might  be  argued  with  as  much 
plausibility  as  other  incidental  powers  have  been  assailed  that 
the  convention  was  not  unmindful  of  this  subject.  The  oath 
which  might  be  exacted — that  of  fidelity  to  the  Constitution — is 
prescribed,  and  no  other  can  be  required.  Yet  he  would  be 
charged  with  insanity  who  should  contend  that  the  legislature 
might  not  superadd  to  the  oath  directed  by  the  Constitution 
such  other  oath  of  office  as  its  wisdom  might  suggest. 

"  The  good  sense  of  the  public  has  pronounced  without  hesita- 
tion that  the  power  of  punishment  appertains  to  sovereignty, 
and  may  be  exercised  whenever  the  sovereign  has  a  right  to  act, 
as  incidental  to  his  constitutional  powers.  It  is  a  means  for  car- 
rying into  execution  all  sovereign  powers,  and  may  be  used,  al- 
though not  indispensably  necessary.  It  is  a  right  incidental  to 
the  power,  and  conducive  to  its  beneficial  exercise.  If  this  lim- 
ited construction  of  the  word  'necessary'  must  be  abandoned 
in  order  to  punish,  whence  is  derived  the  rule  which  would  rein- 
state it,  when  the  government  would  carry  its  powers  into  execu- 
tion bv  means  not  vindictive  in  their  nature  ?     If  the  word  '  nee- 
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essary '  means  '  needful,'  '  requisite,'  '  essential,'  '  conducive  to,'  in 
order  to  let  iu  the  power  of  punishment  for  the  infraction  of 
law,  why  is  it  not  equally  comprehensive  when  required  to  au- 
thorize the  use  of  means  which  facilitate  the  execution  of  the 
powers  of  government  without  the  infliction  of  punishment  ?  In 
ascertaining  the  sense  in  which  the  word  '  necessary '  is  used  in 
this  clause  of  the  Constitution,  we  may  derive  some  aid  from  that 
with  which  it  is  associated.  Congress  shall  have  power  'to 
make  all  the  laws  which  shall  be  necessary  and  proper  to  carry 
into  execution'  the  powers  of  the  government.  If  the  word 
'necessary'  was  used  in  that  strict,  rigorous  sense  for  which  the 
counsel  of  the  state  of  Maryland  contend,  it  would  be  an  extraor- 
dinary departure  from  the  usual  course  of  the  human  mind,  as 
exhibited  in  composition,  to  add  a  word,  the  only  possible  effect 
of  which  is  to  qualify  that  strict  and  rigorous  meaning;  to  pre- 
sent to  the  mind  the  idea  of  some  choice  of  means  of  legislation 
not  straitened  and  compressed  within  the  narrow  limits  for 
which  gentlemen  contend. 

"  It  is  to  be  observed  that  the  clause  of  the  Constitution  which 
embraces  the  revenue  power  authorizes  Congress  to  lay  and 
collect  taxes,  duties,  imposts,  and  excises  in  order  to  pay  the 
debts  and  provide  for  the  common  defence  and  general  welfare 
of  the  United  States,  and  that  the  clause  which  follows  after 
all  the  express  powers  of  the  Constitution  authorizes  Congress 
to  make  all  laws  which  shall  be  necessary  and  proper  for  carry- 
ing those  powers  into  execution.  If  Congress  is  of  opinion  that 
in  levying  duties  on  foreign  merchandise  it  will  promote  the 
common  defence  and  general  welfare  of  the  United  States  to  lay 
the  duties  so  as  to  protect  our  own  manufactures  from  the  inju- 
rious effect  of  foreign  competition,  it  is  perfectly  legitimate  and 
constitutional  for  it  to  do  so.  This  is  neither  a  strict  nor  a  lat- 
itudinarian  construction.  It  is  a  necessary  and  rational  construc- 
tion." 

Until  the  year  1892  no  political  party  or  faction  in  this 
country,  excepting  the  nullifiers  of  South  Carolina,  had  ever 
seriously  questioned  the  constitutional  power  of  Congress  to 
enact  protective  tariffs.  But  in  the  summer  of  1892  the  repre- 
sentative men  of  the  Democratic  party  assembled  in  convention 
at  Chicago  to  nominate  candidates  for  the  offices  of  President 
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and  Vice-President  of  the  United  States.  They  adopted  what  in 
political  parlance  is  called  a  platform,  in  which  they  denounced 
protection  as  unconstitutional,  and  declared  that  Congress  has  no 
authority  to  lay  duties  on  foreign  merchandise  for  any  purpose 
but  to  obtain  revenue  for  the  uses  of  the  government.  This 
dogma  of  a  tariff  for  revenue  only  is  specious,  but  false  and  delu- 
sive. There  never  was  and  never  can  be  a  tariff  for  any  purpose 
but  revenue.  The  highest  protective  tariff  that  was  ever  enacted 
was  enacted  for  the  purpose  of  obtaining  revenue  for  the  support 
of  the  government,  and  as  we  have  seen,  from  the  preamble  of 
the  law  of  1789,  its  provisions  were  framed  for  the  express  pur- 
pose of  protecting  and  encouraging  American  manufactures.  So 
it  has  always  been  until  a  recent  period.  It  has  been  claimed, 
however,  that  because  the  candidates  nominated  by  the  Demo- 
cratic party  in  the  summer  of  1892  were  elected  in  the  autumn 
of  that  year,  the  principle  of  protection  was  overthrown  by  the 
votes  of  a  majority  of  the  people  of  the  United  States.  This, 
however,  is  not  likely  to  be  accepted  as  final. 

See  Note  in  Appendix  on  tariff  for  revenue  only. — J.  C.  C. 


CHAPTEK  VIII. 

Admission  of  New  States. — Histoby  and  Purpose  of  the  Terri- 
torial Clause  op  the  Constitution. — Acquisitions  of  Louis- 
iana, Florida,  California,  and  other  Parts  of  Mexico. — An- 
nexation of  Texas.  —  The  Mexican  "War.  —  The  So-called 
Missouri  Compromise  and  its  Eepeal. — The  Dred  Scott  Case. 
■ — The  Controversy  in  Kansas.  —  Pise  of  the  Eepublican 
Party. — Secession  of  the  Southern  States. 

Seven  different  periods  of  unequal  length  now  claim  the  at- 
tention of  the  reader.  They  may  be  stated  in  the  following 
order : 

First,  the  events  which  took  place  at  the  time  of  the  forma- 
tion and  adoption  of  the  Constitution,  and  immediately  after- 
wards, which  illustrate  and  explain  the  scope  and  purpose  of  its 
territorial  clause,  and  the  clause  for  the  admission  of  new  states. 

Second,  the  acquisition  of  Louisiana  by  a  treaty  with  France 
in  1803,  and  the  events  which  followed  that  acquisition  down  to 
and  including  the  admission  of  Missouri  into  the  Union  in  1820. 

Third,  and  as  a  separate  event,  the  acquisition  of  Florida  by  a 
treaty  with  Spain  in  1819. 

Fourth,  the  annexation  of  Texas ;  the  war  between  the  United 
States  and  Mexico,  resulting  in  the  acquisition  of  California  and 
other  Mexican  provinces. 

Fifth,  the  so-called  Compromise  Measures  of  1850. 

Sixth,  the  repeal  of  the  Missouri  Compromise  in  1854,  the 
Dred  Scott  case  in  1857,  and  the  Controversy  respecting  Slavery 
in  Kansas. 

Seventh,  the  rise  of  the  Pepublican  party,  the  election  of  Pres- 
ident Lincoln  in  1860,  and  the  secession  of  the  Southern  States. 

With  regard  to  the  first  of  these  periods,  it  must  be  remem- 
bered that  the  convention  of  the  states  by  which  the  Constitution 
was  framed,  and  the  Congress  of  the  Confederation  were  in  ses- 
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sion  at  the  same  time — that  is,  in  the  spring  and  summer  of  1787 ; 
the  former  at  Philadelphia,  the  latter  at  New  York.  How  the 
unsettled  territory  within  the  limits  of  the  United  States  became 
a  matter  of  grave  concern,  first  in  the  adoption  of  the  Articles  of 
Confederation,  and  afterwards  in  the  formation  of  the  Constitu- 
tion, has  been  explained  in  the  first  volume  of  this  work.  It  has 
there  been  shown  that  very  different  views  Avere  held  after  the 
Revolution  in  regard  to  the  title  to  those  lands.  On  the  one  hand, 
some  of  the  states  claimed  that  these  lands  were  within  their  char- 
tered boundaries,  and  that  the  title  of  the  crown  of  Great  Britain 
had  devolved  upon  them  by  the  accomplishment  of  their  indepen- 
dence. But,  on  the  other  hand,  it  was  claimed  that  a  war  which 
had  been  carried  on  by  a  common  government  and  for  the  com- 
mon interest  of  all  the  states,  must  be  held  to  have  acquired  for 
the  United  States  the  whole  title  of  the  British  crown  to  these 
lands.  There  were,  too,  between  the  states  which  claimed  an  ex- 
clusive title  to  these  lands,  disputed  questions  of  their  respective 
boundaries,  which  still  further  complicated  the  whole  matter.  It 
■was  a  controversy  that  could  be  terminated  only  by  a  cession  of 
the  claims  of  the  different  states  to  the  United  States.  "We  have 
seen  how  it  delayed  the  accession  of  Maryland  to  the  Articles  of 
Confederation,  and  how  the  establishment  of  the  Confederacy  was 
at  length  effected  in  1781  by  the  proceedings  of  New  York,  New 
Jersey,  Delaware,  and  Maryland.'  The  cession  by  New  York  of 
its  claims  to  western  territory  was  made  to  the  Confederacy  on 
the  1st  of  March,  1781 ;  the  cessions  of  Virginia,  Massachusetts, 
and  Connecticut  followed  the  establishment  of  the  Articles  of 
Confederation.  These  cessions  comprehended  the  claims  of  those 
states  not  only  to  the  soil,  but  also  to  the  jurisdiction  of  the  re- 
gion of  country  lying  to  the  northwest  of  the  river  Ohio.  They 
were  made  in  order  to  perfect  and  cement  the  Union  contemplated 
under  the  Articles,  but  the  governing  body  of  that  Union  was 
destitute  of  any  denned  authority  to  deal  with  such  a  property  or 
such  a  political  jurisdiction.  While  the  purpose  of  these  cessions 
was  to  enable  "  the  United  States  in  Congress  assembled  "  to  dis- 
pose of  these  lands  for  the  common  benefit  of  all  the  states,  and 
to  provide  for  the  formation  of  new  states  in  the  territory  ceded, 


1  Ante,  I.  90-95. 
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to  be  admitted  into  the  Union,  the  Confederation  had  no  proper 
authority  to  do  either  of  these  things.  "When,  therefore,  we  reach 
the  period  of  the  formation  of  the  Constitution,  it  is  important  to 
connect  the  proceedings  of  the  Congress  and  the  proceedings  of 
the  Federal  Convention  in  regard  to  these  territorial  possessions 
of  the  old  Union  -which  the  Constitution  was  to  supersede.  The 
framers  of  the  Ordinance  of  1787,  which  excluded  slavery  or  in- 
voluntary servitude  save  for  crime  from  the  whole  of  the  region 
northwest  of  the  Ohio,  doubtless  acted  upon-  the  assumption  that 
the  convention,  in  the  draft  of  a  Constitution  which  that  body 
was  preparing,  would  provide  for  some  proper  national  authority 
to  deal  with  the  national  domain.  The  ordinance  was  passed  by 
the  Congress  on  the  13th  of  July  (1787),  and  a  copy  of  it  was  com- 
municated by  Richard  Henry  Lee  to  General  "Washington,  the 
president  of  the  convention,  two  days  after  its  passage.1  So  that, 
with  the  ordinance  before  it,  the  convention  had  to  act  upon  this 
state  of  things :  first,  that  complete  cessions  of  their  claims  to  un- 
occupied lands  had  been  made  by  the  states  of  New  York,  Vir- 
ginia, Massachusetts,  Connecticut,  and  South  Carolina,  to  the 
Union  formed  by  the  Articles  of  Confederation ;  secondly,  that 
the  cessions  of  such  state  claims  were  yet  incomplete,  for  North 
Carolina  and  Georgia  had  not  yet  transferred  their  claims  to  the 
United  States ;  thirdly,  that  what  had  been  done,  or  was  expected 
to  be  done,  contemplated  that  the  unsettled  territory  should  be 
applied  to  the  common  benefit,  so  far  as  it  then  had  or  might 
hereafter  have  a  pecuniary  value  as  landed  property,  and  that  so 
far  as  it  might  become  the  seat  of  new  states,  they  should  be  ad- 
mitted into  the  Union  on  an  equal  footing  with  the  original  states ; 
fourthly,  that  what  had  been  done  by  the  ordinance  in  respect 
to  the  territory  northwest  of  the  Ohio  was  to  make  temporary 
provision  for  the  government  of  that  region,  the  title  to  which 
had  become  complete  in  the  United  States.  The  government 
provided  by  the  old  Congress  for  that  region  of  country  could 
not  continue  unless  the  Constitution  should  confer  on  the  United 


1  Correspondence  of  the  American  Revolution,  IV.  174 ;  Writings   of  Wash- 
ington, IX.  261.     The  ordinance  was  published  at  length  in  a  Philadelphia  news- 
paper on  the  25th  of  July,  most  probably  by  Washington's  direction.     For  copy 
of  the  Ordinance  of  1787,  see  Appendix  II — J.  C.  C. 
II.— 13 
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States  the  necessary  powers  to  continue  it.  The  ordinance  pro- 
vided for  certain  officers  to  govern  the  territory,  and  they  were 
to  be  appointed  by  and  to  be  responsible  to  the  Congress  of  the 
Confederation.  But  after  the  adoption  of  the  Constitution  they 
must  be  officers  of  the  United  States,  appointed  and  commissioned 
by  the  president,  and  they  must  exercise  powers  derived  from  the 
United  States  under  the  Constitution.  The  ordinance  provided 
for  the  establishment  of  new  states  in  the  territory,  and  declared 
that  when  any  of  them  had  sixty  thousand  free  inhabitants  it 
should  be  admitted  into  the  Union  on  an  equal  footing  with  the 
original  states.  But  it  prescribed  no  mode  of  admission  and  no 
rule  of  voting  on  the  admission.  In  fact,  the  Congress  of  the 
Confederation  had  no  power  to  admit  new  states  formed  in  that 
region  of  country.  The  ordinance  embraced  many  admirable 
provisions  of  fundamental  law,  to  be  of  perpetual  obligation  in 
new  communities  which  were  to  be  moulded  on  principles  of 
right  and  justice.  Thus  it  made  the  obligation  of  contracts  in- 
violable by  legislative  power.  But  the  Congress  of  the  Confeder- 
ation had  no  machinery  by  which  such  a  prohibition  could  be 
made  effectual.  The  want  of  constitutional  power  over  the  con- 
ditions of  social  life  in  the  territory  must  be  supplied  in  the  Con- 
stitution. Even  the  prohibition  against  the  introduction  of  slav- 
ery, although  declared  by  the  ordinance  to  be  of  perpetual  force, 
could  not  remain  so  unless  the  new  government  of  the  Union 
should  be  clothed  with  ample  authority  to  confirm  what  the  or- 
dinance had  undertaken  to  effect.1     But  are  the  territorial  clause 


1  On  the  7th  of  August,  1789,  the  Congress  passed  an  act  which  contained  the 
following  recital:  "  Whereas,  in  order  that  the  Ordinance  of  the  United  States 
in  Congress  assembled  for  the  government  of  the  territory  northwest  of  the 
river  Ohio,  may  continue  to  have  full  effect,  it  is  required  that  certain  provisions 
should  be  made  so  as  to  adapt  the  same  to  the  present  Constitution  of  the  United 
States."  This  act  then  provided  for  the  appointment  by  the  president  of  all  offi- 
cers who,  by  force  of  the  Ordinance,  -were  to  have  been  appointed  by  the  Con- 
gress of  the  Confederation,  and  for  their  commissions  in  the  manner  required  by 
the  Constitution ;  and  it  empowered  the  secretary  of  the  territory  to  exercise  the 
powers  of  the  governor  in  case  of  the  death  or  necessary  absence  of  the  latter. 
Fourteen  members  of  the  Congress  which  passed  this  act  had  been  members  of 
the  convention  which  framed  the  Constitution ;  and  "Washington,  who  signed  the 
act  as  president,  had  also  been  president  of  the  convention.  The  first  Congress, 
therefore,  that  sat  under  the  Constitution,  asserted  a  power  to  prohibit  slavery 
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of  the  Constitution  and  the  clause  for  the  admission  of  new  states 
to  be  interpreted  as  if  they  were  made  only  iu  reference  to  the 
territory  northwest  of  the  Ohio?  If  we  confine  our  view  of 
historical  events  to  those  which  preceded  or  accompanied  the 
formation  of  the  Constitution,  we  shall  find  very  satisfactory 
proof  that  such  interpretations  would  be  incorrect ;  and  if  we 
follow  out  the  history  of  subsequent  enlargements  of  the  limits 
of  the  United  States,  we  shall  find  conclusive  proofs  that  this 
interpretation  has  been,  as  it  ought  to  have  been,  rejected  by 
the  legislative,  the  executive,  and  the  judicial  constructions  of 
the  Constitution.  For  example,  I  have  mentioned  the  cession 
by  South  Carolina  to  the  United  States  made  in  August,  1787, 
when  the  Federal  Convention  was  framing  the  Constitution. 
Notwithstanding  there  has  been  some  doubt  whether  any  terri- 
tory actually  passed  by  this  cession,  or  what  was  the  extent  of 
the  tract  that  did  pass,  there  can  be  no  doubt  that  the  state  of 
South  Carolina,  in  making  the  cession,  and  the  Congress  in  ac- 
cepting it,  considered  that  it  transferred  to  the  United  States 
both  the  soil  and  jurisdiction  of  an  extensive  and  important  part 
of  the  unsettled  territory  ceded  by  the  Crown  of  Great  Britain 
by  the  treaty  of  peace  at  the  close  of  the  Eevolutionary  War. 
It  was  assumed  at  the  time  of  this  cession  that  the  claim  of 
South  Carolina  covered  the  tract  of  country  out  of  which  one 
part  of  the  states  of  Mississippi  and  Alabama  were  afterwards 
founded,  the  other  part  of  these  states  being  formed  out  of 
territory  ceded  by  Georgia  in  1802.'  Thus  the  titles  of  New 
York,  Virginia,  Massachusetts,  Connecticut,  and  South  Carolina, 
as  well  of  soil  as  of  jurisdiction,  to  all  ungranted  lands  lying 
within  what  they  claimed  to  be  their  chartered  boundaries,  what- 
ever those  titles  were,  had  been  transferred  to  the  United  States 
before  the  Constitution  was  finally  framed  and  submitted  to  the 
people  of  the  United  States  for  their  adoption.     At  the  same 


•within  the  territory  of  the  United  States  northwest  of  the  Ohio,  not  on  the  ground 
of  a  compact  between  the  original  states  and  the  people  and  states  in  the  new  ter- 
rilory,  but  because  the  Constitution  had  authorized  Congress  to  make  all  needful 
rules  and  regulations  respecting  the  territory. 

1  The  cession  of  South  Carolina  was  made  on  the  8th  of  August,  1787  ;  that 
of  North  Carolina  on  the  25th  of  February,  1790;  and  that  of  Georgia  on  the 
24th  of  April,  1802. 
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time  it  was  a  confident  expectation  that  North  Carolina  and 
Georgia  would  complete  the  plan  so  far  executed  by  New  York, 
Virginia,  Massachusetts,  Connecticut,  and  South  Carolina ;  and 
along  with  this  expectation  must  be  taken  the  fact  that  the 
opinion  was  held  by  many  important  persons  that  the  title  to 
all  the  unsettled  and  ungranted  country  was  vested  in  the  United 
States  by  the  treaty  of  peace,  and  needed,  in  truth,  no  cessions 
from  the  individual  states,  excepting  for  the  purpose  of  harmony 
and  concord.  These  great  facts  throw  a  flood  of  light  upon  the 
meaning  and  scope  of  the  territorial  clause  of  the  Constitution, 
and  the  clause  which  immediately  precedes  it  for  the  admission 
of  new  states  into  the  Union.  They  show  that  the  territorial 
clause  was  designed  to  confer  on  Congress  a  full  power  to 
govern  whatever  territory  had  become  or  might  become  the 
property  of  the  United  States  out  of  the  ascertained  limits  of 
any  state ;  and  that  with  respect  to  the  territory  northwest  of 
the  Ohio  the  Constitution  would  enable  the  new  Congress  to 
take  up  and  confirm  the  ordinance  of  1787,  and  to  supply  the 
powers  which  the  Articles  of  Confederation  did  not  contain. 
Here,  then,  we  may  leave  the  events  which  were  taking  place  at 
the  formation  and  adoption  of  the  Constitution,  and  may  come 
to  those  which  occurred  in  respect  to  the  territory  ceded  by  the 
several  states  above  named,  for  the  purpose  of  observing  how 
the  matter  of  slavery  was  dealt  with  south  of  the  Ohio  before 
the  acquisition  of  Louisiana. 

The  tracts  of  country  ceded  to  the  United  States  by  the 
states  above  mentioned  lay  east  of  the  Mississippi  Eiver,  to  the 
eastern  shore  of  which  some  of  these  claims  were  supposed  to 
extend.  The  cessions  were  accepted  on  the  understanding  that 
the  states  which  surrendered  their  claims  were  entitled  to  make 
conditions  of  the  transfer.  Before  the  year  1803,  when  Louisiana 
was  acquired,  Congress,  acting  under  the  Constitution,  legislated 
four  times  in  reference  to  slavery  in  territories;  twice  against 
it,  and  twice  in  favor  of  it.  Thus,  on  the  7th  of  August,  1789, 
an  act  was  passed  for  the  government  of  the  territory  north- 
west of  the  Ohio,  adapting  the  provisions  of  the  ordinance  to 
the  Constitution,  and  continuing  in  force  the  article  which  pro- 
hibited slavery  as  well  as  others  of  its  provisions.  On  the  7th 
of  May,  1800,  Congress  passed  an  act  for  the  government  of  the 
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territory  of  Indiana,  which  extended  to  that  territory  the  prohi- 
bition against  slavery  that  was  embraced  in  the  ordinance.  On 
the  other  hand,  Congress,  on  the  2d  of  April,  1790,  passed  an 
act  accepting  from  North  Carolina  a  cession  of  the  territory 
which  is  now  the  state  of  Tennessee ;  and  this  cession  was  made 
and  adopted  upon  the  condition  that  "  no  regulation  made  or  to 
be  made  shall  tend  to  emancipate  slaves."  Tennessee  was  organ- 
ized as  a  territory  by  an  act  passed  May  20,  1790,  for  the  gov- 
ernment of  the  territory  south  of  the  Ohio,  making  it  like  the 
government  of  the  Northwestern  Territory,  but  recognized  and 
confirming  the  condition  on  which  the  cession  had  been  accepted. 
Under  the  government  thus  established  slavery  continued  to 
exist  until  the  territory  became  the  state  of  Tennessee.  Similar 
legislation  recognized  and  confirmed  slavery  in  the  territory 
ceded  by  Georgia,  which  became  first  the  territory  and  after- 
wards the  state  of  Mississippi.  One  other  stipulation  of  the 
cession  was  that  the  ordinance  of  July  13,  1787,  "  shall  in  all  its 
parts  extend  to  the  territory  contained  in  the  present  act  of 
cession,  that  article  only  excepted  which  forbids  slavery.1 

By  an  act  of  Congress  passed  May  7,  1800,  the  Northwest- 
ern Territory  was  divided  into  two  separate  governments.  On 
the  30th  of  April,  1802,  an  act  was  passed  to  enable  the  people 
of  the  Eastern  Division  to  form  a  state  constitution,  and  for  the 
admission  of  the  state  into  the  Union.  The  state  thus  formed 
was  the  state  of  Ohio,  which  was  finally  admitted  into  the  Union 
by  an  act  approved  February  19,  1803.  Subjected,  like  all  the 
rest  of  the  Northwestern  Territory,  to  the  provisions  of  the 
ordinance  of  1787,  the  state  of  Ohio  came  into  the  Union  as  a 
state  in  which  slavery  was  perpetually  interdicted.  The  cession 
of  the  Northwestern  Territory,  made  by  Yirginia  in  1783  and 
accepted  in  1784,  was  modified  in  1788  so  as  to  allow  of  the 
formation  out  of  it  of  not  less  than  three  and  not  more  than 
five  states.  Indiana  was  made  a  separate  territory  in  1800,  two 
years  before  Ohio  became  a  state.     It  is  apparent,  therefore,  that 


1  The  first  act  for  organizing  u,  government  in  this  territory  was  passed 
April  7,  1798,  and  it  excepted  and  excluded  the  anti-slavery  clause  of  the  ordi- 
nance. The  limits  of  the  territory  were  afterwards  amicably  settled  with 
Georgia,  and  she  released  her  claims  on  the  condition  recited  in  the  text.  The 
territorial  government  was  established  by  another  act,  passed  May  10,  1800. 
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for  a  period  of  eleven  years  after  the  adoption  of  the  Constitu- 
tion Congress  acted  upon  the  construction  that  its  power  "  to 
make  all  needful  rules  and  regulations  respecting  the  territory 
or  other  property  belonging  to  the  United  States  "  extended  to 
all  territory  ceded  by  the  individual  states  to  the  United  States, 
whether  so  ceded  before  or  after  the  Constitution  was  estab- 
lished ;  that  this  power  embraced  a  full  authority  to  establish 
civil  government ;  that  it  comprehended  likewise  a  full  authority 
to  legislate  concerning  the  social  relations  of  the  inhabitants 
while  the  territorial  condition  should  continue ;  that  a  regulation 
concerning  slavery  was  a  "needful"  one,  if  in  the  judgment  of 
Congress  it  was  necessary  or  expedient ;  and  that  in  two  cases 
it  was  deemed  needful  to  prohibit,  and  in  two  it  was  deemed 
needful  to  allow  and  confirm  it. 

"We  now  come  to  the  second  period,  in  which  the  United 
States  first  acquired  territory  the  title  to  which  was  not  derived 
from  the  Crown  of  Great  Britain,  either  to  the  United  States, 
or  to  any  of  the  separate  states.  Extending  this  period  from 
the  purchase  of  Louisiana,  by  the  treaty  with  France  in  1803, 
down  to  the  admission  of  Missouri  into  the  Union  in  1820,  we 
have  to  note  the  legislation  that  took  place  with  reference  both 
to  the  region  acquired  from  France  west  of  the  river  Mississippi 
and  to  the  remaining  portions  of  the  Northwestern  Territory, 
the  whole  of  which  was  subject  to  the  provisions  of  the  ordi- 
nance of  1787.1 

As  in  the  period  which  followed  the  establishment  of  the 
Constitution,  so  in  the  seventeen  years  which  followed  the  acqui- 
sition of  Louisiana,  the  legislation  of  Congress  embraced  two 
classes  of  acts ;  in  one  of  which  slavery  was  recognized  and  con- 
firmed, while  in  the  other  it  was  interdicted.  To  the  first  class 
belongs  the  legislation  of  1804,  1805,  and  1812,  relating  to  the 
territories  of  Louisiana,  Orleans,  and  Missouri.  To  the  second 
class  belongs  the  legislation  of  1805  and  1809,  relating  to  the 
territories  of  Michigan  and  Illinois. 

Notwithstanding  the  opinion  once  advanced  that  the  treaty 

1  The  reader  will  remember  that  while  the  ordinance  of  1787  applied  to  the 
whole  of  the  so-called  Northwestern  Territory,  the  territory  of  Indiana  had  been 
organized  in  1800,  and  that  in  1803-3  Ohio  was  enacted  into  a  state  and  ad- 
mitted into  the  Union. 
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of  1803,  by  which  the  United  States  acquired  from  France  the 
country  called  Louisiana,  restrained  the  United  States  from  pro- 
hibiting the  existence  of  slavery  in  any  part  of  it,  it  is  apparent 
from  the  course  of  the  legislation  that  Congress,  in  recognizing 
and  confirming  it  in  the  cases  of  Louisiana,  Orleans,  and  Mis- 
souri, acted  upon  the  same  view  of  its  constitutional  power 
over  the  whole  subject  of  slavery  in  territories  on  which  it  had 
acted  in  the  former  period.  In  the  cases  of  these  three  terri- 
tories, which  were  inhabited  at  the  time  of  the  transfer  by  sub- 
jects of  France  holding  slaves  as  property,  there  was  a  stipu- 
lation in  the  treaty  which  provided  that  "  The  inhabitants  of 
the  ceded  territory  shall  be  incorporated  in  the  Union  of  the 
United  States,  and  admitted  as  soon  as  possible,  according  to  the 
principles  of  the  Federal  Constitution,  to  the  enjoyment  of  all 
the  rights,  advantages,  and  immunities  of  citizens  of  the  United 
States ;  and  in  the  meantime  they  shall  be  maintained  and  pro- 
tected in  the  enjoyment  of  their  liberty,  property,  and  the 
religion  they  profess."  In  legislating  to  carry  out  this  stipula- 
tion in  regard  to  all  those  portions  of  the  ceded  territory  which 
were  transferred  to  the  United  States  "in  full  sovereignty," 
Congress  exercised  the  same  constitutional  power  to  make  all 
needful  rules  and  regulations  respecting  the  territory  belonging 
to  the  United  States  that  it  had  previously  exercised  in  legis- 
lating for  tracts  of  country  ceded  by  certain  states  of  the  Union. 
In  the  cases  of  cessions  made  by  the  states  Congress  had  deemed 
a  regulation  recognizing  and  confirming  the  slavery  already  ex- 
isting as  a  needful  one,  because  the  cession  had  been  accepted 
on  the  condition  that  this  species  of  property  should  not  be  in- 
terfered with.  In  the  case  of  the  inhabited  parts  of  the  Louis- 
iana territory  Congress  deemed  a  recognition  and  confirmation  of 
the  existing  slavery  a  needful  regulation. 

The  construction  which  Congress  gave  to  the  territorial 
clause  of  the  Constitution  was  that  it  embraced  a  full  legis- 
lative power  over  the  conditions  of  social  life  in  the  territories 
of  the  United  States  so  long  as  they  should  remain  territories. 
I  now  pass  on  to  the  next  important  event  in  this  series  of  legis- 
lation under  the  third  section  of  the  fourth  article  of  the  Con- 
stitution. 

The  region  acquired  by  the  United  States  from  France,  under 
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the  name  of  "Louisiana,"  was  the  tract  of  country  west  of 
the  river  Mississippi,  extending  north  from  the  mouth  of  that 
river.' 

The  memorable  settlement  made  in  1820,  and  known  as  the 
"  Missouri  Compromise,"  originated  and  was  perfected  as  follows : 
Missouri  was  at  first  a  part  of  the  region  called  Louisiana ;  but 
by  an  act  of  Congress  passed  June  4,  1812,  it  was  provided  that 
"  the  territory  heretofore  called  Louisiana  shall  hereafter  be  called 
Missouri." 

Arkansas  was  made  into  a  territory  out  of  the  southern  part  of 
Missouri  by  an  act  passed  March  2,  1814.  In  the  Fifteenth  Con- 
gress, on  the  18th  of  December,  1818,  a  memorial  of  the  Legisla- 
tive Council  and  House  of  Eepresentatives  of  the  territory  of 
Missouri  was  presented  to  the  House  of  Eepresentatives  of  the 
United  States,  in  the  name  and  behalf  of  the  people  of  Missouri, 
praying  that  they  might  be  permitted  to  form  a  constitution  and 
state  government,  with  described  boundaries,  and  be  admitted 
into  the  Union  on  an  equal  footing  with  the  original  states.     A 


1  It  was  a  disputed  question,  at  the  time  when  the  case  of  Dred  Scott  came 
before  the  Supreme  Court  of  the  United  States,  whether  the  clause  of  the  treaty 
which,  until  the  inhabitants  should  be  admitted  into  the  Union,  secured  to  them  pro- 
tection in  the  enjoyment  of  tueir  liberty,  property,  and  religion,  bound  the  United 
States  to  recognize  a  right  to  go  into  the  uninhabited  parts  of  the  ceded  terri- 
tory with  slave  property,  and  to  maintain  it  there.  All  that  part  of  the  ceded 
territory  which  lay  north  of  36°  30'  north  latitude,  and  west  and  north  of  what 
is  now  the  State  of  Missouri,  was  a  wilderness,  inhabited  only  by  savages,  whose 
possessory  title  to  the  soil  had  not  then  been  extinguished.  If  the  treaty  secured 
to  an  inhabitant  of  Louisiana,  Orleans,  or  Missouri,  not  only  protection  in  his 
rights  of  property  where  he  was,  but  a  right  to  take  that  property  into  the  then 
uninhabited  region,  and  maintain  it  there  against  any  laws  which  the  United 
States  might  see  fit  to  make  in  respect  to  that  region,  the  United  States  had 
subjected  their  internal  affairs  to  the  control  of  a  foreign  nation. 

But  the  better  opinion  undoubtedly  was  that  the  stipulation  of  the  treaty 
was  temporary,  and  that  as  soon  as  any  part  of  the  ceded  territory  was  incor- 
porated into  the  Uuion  it  ceased  to  have  any  effect,  and  the  inhabitants  be- 
came possessed  of  the  same  rights  as  all  other  citizens  of  the  United  States, 
under  the  Federal  Constitution. 

Note  A.— Here  occurs  an  hiatus,  best  filled  by  the  dissenting  opinion  of  Mr. 
Justice  Curtis  in  the  Dred  Scott  case,  19  Howard,  393.— J.  C.  C. 

Note  B.— In  the  Appendix  will  be  found  a  "Note  to  Chapter  VIII.,"  con- 
cerning Florida,  Spain,  California,  the  Treaty  of  Guadalupe  Hidalgo,  and  other 
subjects  within  the  intended  scope  of  this  chapter,  but  for  which  the  editor  finds 
no  manuscript. — J.  C.  C. 
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bill  for  this  purpose  was  introduced  and  debated.  The  discussion 
on  it  foreshadowed  the  sectional  feeling  that  was  to  follow.  The 
bill  was  passed  in  the  House,  but  was  lost  in  consequence  of  a 
disagreement  with  the  Senate  on  a  single  amendment.  In  the 
Sixteenth  Congress,  on  the  8th  of  December,  1819,  the  memorials 
relating  to  the  admission  of  Missouri  were  referred  to  a  select 
committee.  On  the  same  day  an  application  of  that  part  of  Mas- 
sachusetts known  as  the  district  of  iMaine,  presented  on  behalf  of 
a  convention,  asked  for  admission  <"into  the  Union  before  the  last 
day  of  January,  1820,  as  a  separate  and  independent  state,  and 
on  an  equal  footing  with  the  original  states,  by  the  style  and 
title  of  "The  State  of  Maine."  This  was  referred  to  a  select 
committee,  Avhich  reported  a  bill  for  the  purpose ;  and  after  a 
motion  by  Mr.  Floyd,  of  Virginia,  to  make  it  the  order  of  the 
day  for  the  second  Monday  in  January,  had  been  negatived,  it 
was  made  the  order  of  the  day  for  December  22.  In  the  mean- 
time, on  the  loth  of  December,  a  resolution  had  been  introduced 
by  Mr.  Taylor,  of  New  York,  for  the  appointment  of  a  committee 
to  consider  the  expediency  of  prohibiting  by  law  the  importation 
of  slaves  into  all  the  territories  of  the  United  States  west  of  the 
Mississippi.  Such  a  committee  was  appointed,  and  thereupon 
Mr.  Taylor  moved  to  postpone  the  bill  authorizing  the  people  of 
Missouri  to  form  a  state  constitution  until  the  first  Monday  in 
the  ensuing  February.  But  it  was  postponed  no  later  than  the 
second  Monday  in  January. 

On  the  21st  of  December  a  bill  was  reported  for  the  admis- 
sion of  Maine,  and  was  made  the  order  of  the  day  for  the  22d. 
It  was  not  taken  up,  however,  in  Committee  of  the  "Whole  until 
the  31st  of  December.  A  difference  of  opinion  then  arose  re- 
specting the  adjustment  of  the  representation  of  Maine  and 
Massachusetts,  but  instead  of  taking  action  on  this  part  of  the 
subject  the  House  finally  ordered  the  bill  to  be  engrossed  and 
read  the  third  time,  and  on  the  3d  of  January,  1820,  it  was 
passed.  "When  the  Missouri  bill  was  taken  up,  on  the  26th-  of 
January,  there  ensued  a  struggle  on  the  restriction  of  slavery, 
proposed  by  Mr.  Storrs,  of  New  York,  providing  that  forever 
thereafter  neither  slavery  nor  involuntary  servitude  (except  the 
punishment  of  crimes  whereof  the  party  shall  have  been  duly- 
con  victed)  shall  exist  in  the  territories  of  the  United  States 
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lying  north  of  the  38th  degree  of  north  latitude,  and  west  of  the 
river  Mississippi,  and  the  boundaries  of  the  state  of  Missouri,  as 
established  by  the  bill ;  provided  that  the  fugitives  from  labor 
or  service  claimed  in  any  of  the  states  might  be  lawfully  re- 
claimed, and  conveyed,  according  to  the  laws  of  the  United 
States  in  such  cases,  to  the  person  claiming  such  labor  or  service. 
On  this  a  desultory  debate  ensued,  ranging  over  the  whole  field, 
and  embracing  the  topics  of  slavery,  the  bearing  of  the  treaty 
with  France  on  the  rights  of  the  inhabitants,  the  power  of  Con- 
gress to  impose  conditions  which  would  bind  the  people  of  a 
state,  and  many  kindred  topics.  This  debate  extended  from  the 
26th  of  January  to  the  2d  of  March,  1820. 

It  is  necessary  to  explain  here  how  the  admission  of  Missouri 
became  complicated  for  a  time  with  the  admission  of  Maine. 
Henry  Clay,  of  Kentucky,  was  at  this  time  Speaker  of  the  House. 
On  the  30th  of  December,  1819,  when  the  bill  for  the  admission 
of  Maine  was  taken  up  in  Committee  of  the  "Whole,  Mr.  Clay 
left  the  chair  and  spoke  as  follows : 

(I  cite  at  great  length  from  official  reports  of  the  debate.) 
He  was  not  opposed  to  the  admission  of  the  state  of  Maine 
into  the  Union.  The  intelligence  and  numerical  strength  of  her 
population,  her  extent  of  territory,  her  separation  from  old  Mas- 
sachusetts by  intervening  territory,  her  position  in  relation  to 
the  other  members  of  the  Confederacy,  all  concurred  to  recom- 
mend the  measure  now  proposed.  But,  before  it  was  finally 
acted  on,  he  wished  to  know  whether  certain  doctrines  of  an 
alarming  character — which,  if  persevered  in,  no  man  could  tell 
where  they  would  end — with  respect  to  a  restriction  on  the  ad- 
mission into  the  Union  of  states  west  of  the  Mississippi,  were  to 
be  sustained  on  this  floor.  He  wished  to  know  what  was  the 
character  of  the  conditions  which  Congress  had  a  right  to  annex 
to  the  admission  of  new  states ;  whether,  in  fact,  in  admitting  a 
new  state  there  could  be  a  partition  of  its  sovereignty.  He 
wished  to  know  the  extent  of  the  principles  which  gentlemen 
meant  to  defend  in  this  respect ;  and  particularly  the  extent  to 
which  they  meant  to  carry  these  principles  in  relation  to  the 
country  west  of  the  Mississippi.  On  this  subject,  he  said,  there 
should  be  a  serious  pause;  the  question  should  be  maturely 
weighed  before  this  new  mode  of  acquiring  power  was  resorted 
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to  which  was  proposed  in  regard  to  the  state  to  be  formed  out  of 
the  present  territory  of  Missouri.  Heretofore,  when  the  popula- 
tion and  extent  of  a  territory  had  been  such  as  to  entitle  a  terri- 
tory to  the  privilege  of  self-government  and  the  rank  of  a  state, 
the  single  question  had  presented  itself  to  admit  or  reject  it  with- 
out qualification.  But  new  doctrines  had  sprung  up  on  this  sub- 
ject, and,  before  we  take  a  single  step  to  change  the  present  rela- 
tions of  the  members  of  the  Confederation,  there  should  be  a 
distinct  understanding  between  the  representatives  from  the  vari- 
ous parts  of  the  country  as  to  the  extent  to  which  they  are  to  be 
carried.  If  beyond  the  mountains  Congress  can  exert  the  power 
of  imposing  restrictions  on  new  states,  can  they  not  also  on  this 
side  of  them  ?  If  there  they  can  impose  hard  conditions — condi- 
tions which  strike  vitally  at  the  independence  and  power  of  the 
states— can  they  not  also  here  ?  If  the  states  of  the  West  are  to 
be  subject  to  restrictions  by  Congress  while  the  Atlantic  states 
are  free  from  them,  proclaim  the  distinction  at  once ;  announce 
your  privileges  and  immunities ;  let  us  have  a  clear  and  distinct 
understanding  of  what  we  are  to  expect.  He  would  not,  how- 
ever, press  this  part  of  the  subject,  but  proceed  to  notice  another 
point  which  presented  itself  in  respect  to  this  bill,  wishing  the 
honorable  gentleman  under  whose  auspices  this  bill  had  been 
introduced  into  the  House  distinctly  to  understand  that  he  had 
not  the  slightest  indisposition  to  the  reception  of  Maine  into  the 
Union  on  the  footing  of  the  other  states  of  the  Union. 

Mr.  Clay  then  adverted  to  the  section,  which  had  been  strick- 
en out  of  the  bill,  respecting  the  representation  of  Maine  on  this 
floor.  Looking  back  to  1791,  what  then  took  place  on  a  similar 
subject  with  this  ?  The  state  of  Kentucky,  if  he  was  not  egre- 
giously  mistaken  in  the  history  of  the  times,  was  delayed  eigh- 
teen months  before  she  was  permitted  to  come  in,  until  Vermont 
also  was  ready;  and  the  two  states  would  be  found  connected 
together  in  the  act  providing  for  their  representation  in  Con- 
gress. He  asked  whether  this  precedent  from  the  statute-book 
might  not  be  advantageously  followed  in  regard  to  the  two  states 
now  claiming  admission  into  the  Union,  one  being  from  the 
Northeast,  the  other  from  the  West,  as  was  the  case  in  1791. 
This,  he  said,  was  worthy  of  consideration.  The  precedent  was 
from  the  early,  and,  as  far  at  least  as  regards  the  construction  of 
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the  Constitution  under  which  we  act,  the  best  times  of  the  Ee- 
public.  Whether  such  a  union  of  the  two  states  took  place  now 
or  not,  he  wished  to  know  what  was  to  be  done  on  the  subject  of 
the  representation  of  Maine  ?  Did  the  gentleman  mean  to  follow 
up  this  bill  by  another  providing  specially  for  that  object  ?  The 
committee,  he  thought,  ought  not  to  rise  and  report  the  bill  in  its 
present  shape  without  satisfactory  information  on  that  point. 

Mr.  Holmes  rose  in  reply.  The  application  from  the  people 
of  Maine  to  be  admitted  into  the  Union  as  one  of  the  states,  he 
said*  was  a  distinct  subject  presented  to  the  consideration  of  the 
committee ;  and  the  question  was,  Shall  Maine  be,  or  not  be,  ad- 
mitted into  the  Union  ?  Upon  that  question  he  was  prepared  to 
support  the  affirmative.  The  other  question,  relative  to  the  ap- 
portionment of  representation  between  Maine  and  Massachusetts, 
he  was  ready  to  discuss  now  or  at  any  other  time  ;  and  the  only 
reason  why  he  had  wished  to  expunge  the  section  relative  to  that 
point  from  the  present  bill  was  that  there  was  some  uncertainty, 
from  the  practice  which  had  hitherto  prevailed  on  the  admission 
of  new  states,  as  to  the  apportionment  of  the  representation. 
For  himself,  he  had  entertained  no  doubt  on  the  subject  until  he 
saw  the  precedent  to  which  the  gentleman  had  alluded.  He  had 
felt,  no  doubt,  that  when  a  state  is  formed  from  a  portion  of 
another  state,  and  the  relative  proportion  of  the  territory  and 
population  known,  the  representation  should  stand  as  at  present 
until  a  new  census  was  taken.  But,  he  said,  this  precedent,  with 
regard  to  Kentucky,  had  staggered  him.  That  state  Bad  been 
formed  from  a  portion  of  the  territory  of  Virginia,  and  two  rep- 
resentatives on  this  floor  were  given  to  Kentucky  without  dimin- 
ishing the  number  of  representatives  from  the  state  of  Virginia. 
This  was  a  precedent  which  he  thought  did  not  exactly  accord 
with  the  principles  of  the  Constitution,  which  laid  down  a  differ- 
ent rule  for  the  apportionment  of  representation.  It  was  possi- 
ble, he  said,  there  was  some  reason,  which  we  do  not  know,  which 
induced  the  course  pursued  on  that  occasion.  Possibly  it  was 
then  determined  that  if  a  state  sending  fifty  representatives 
should  be  divided  into  two  states  the  original  state  should  con- 
tinue to  send  her  fifty  members  and  the  new  state  should  send 
twenty-five.  If  Congress  had  so  determined,  he  apprehended  thev 
had  determined  against  the  provisions  of  the  Constitution.    Prob- 
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ably  Congress  then  thought  they  had  the  power  which  they  ex- 
ercised, inasmuch  as  the  existing  apportionment  of  representa- 
tives among  the  states  had  been,  made  by  the  framers  of  the 
Constitution,  and  not  according  to  an  exact  enumeration  of  the 
people.  Probably  the  people  in  that  portion  of  the  territory  had 
increased  so  much  faster  than  the  rest  as,  in  the  opinion  of  Con- 
gress, to  entitle  them  to  the  two  representatives  which  were  thus 
additionally  given.  But  this  precedent  proved  that,  between  one 
apportionment  and  another,  the  Congress  have  a  right  to  modi- 
fy that  apportionment  where  circumstances  make  it  necessary. 
However  it  might  be  settled  in  matter  of  form  in  the  present 
case,  the  parties  concerned  would  be  satisfied  that  Maine  has  the 
seven  representatives,  which  according  to  the  last  enumeration 
that  portion  of  Massachusetts  is  entitled  to,  and  Massachusetts 
would  be  content  to  have  the  remaining  thirteen  representatives 
to  which  her  population  entitled  her.  If  the  doctrine  established 
in  the  case  of  Kentucky  should  be  sustained  on  this  occasion, 
Massachusetts  would  still  have  her  twenty  representatives  and 
Maine  would  be  entitled  to  seven.  That  doctrine  would  be  mon- 
strous, and  he  should  not  claim  for  Massachusetts  the  advantage 
of  the  precedent.  The  truth  was,  he  said,  in  regard  to  this  whole 
subject,  that  the  separation  of  Maine  from  Massachusetts  de- 
pended on  a  contingency,  and  Congress  could  defeat  it  if  they 
would.  Unless  the  consent  of  Congress  thereto  should  be  given 
between  now  and  the  3d  day  of  March  next,  the  whole  proceed- 
in^  which  had  taken  place  was  void,  and  the  question  would  be 
referred  back  to  Massachusetts.  Several  attempts  had  been  made 
within  the  last  twenty  years  to  attain  the  object,  which,  as  far  as 
regarded  the  consent  of  Massachusetts  and  the  people  of  Maine, 
was  now  accomplished.  "We  have  now  a  population  of  three  hun- 
dred thousand,  and  are  separated  by  the  intervention  of  another 
state  from  old  Massachusetts.  Will  any  one  say  we  ought  not 
to  be  admitted  into  the  Union  %  We  are  answered,  Yes ;  and  that, 
unless  we  will  agree  to  admit  Missouri  into  the  Union  uncondi- 
tionally, we  ought  not  to  be  admitted  !  I  hope  the  doctrine  did 
not  extend  quite  as  far  as  that. 

[Mr.  Clay  here  said,  in  an  undertone,  "  Yes,  it  did."]  I  hope, 
said  Mr.  Holmes,  the  gentleman  does  not  mean  to  put  the  ques- 
tion on  that  footing.     The  objects  are  wholly  unconnected;  and 
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if,  on  the  subject  of  the  proposed  restriction  on  Missouri,  I  held 
not  the  opinion  which  I  have  heretofore  expressed,  if  I  were  to 
be  told  that  Maine  was  not  to  be  admitted  into  the  Union  unless 
Missouri  was  also  unconditionally  admitted,  I  should  forfeit  the 
chance  of  Maine  rather  than  forfeit  my  opinion.  Mr.  Holmes 
said  he  hoped,  therefore,  that  the  gentleman  did  not  mean  to  con- 
nect this  question  with  that ;  that  he  did  not  mean  to  say  that, 
though  Maine  is  entitled  to  admission,  though  her  claims  are  fair 
and  undeniable,  she  shall  not  be  admitted  unless  another  state 
should  be  admitted  whose  claims  may  not,  in  the  opinion  of  a 
majority  of  this  House,  stand  on  the  same  footing.  He  trusted 
that  Missouri  would  be  admitted.  The  doctrines  which  the 
Speaker  considered  as  dangerous  he,  too,  disclaimed;  but  he 
equally  disclaimed  the  doctrine  that  Missouri  and  Maine  should 
be  put  on  the  same  footing.  They  stand  differently.  In  regard 
to  Maine  there  is  no  contested  question  of  restriction  or  non- 
restriction  ;  she  stands  on  her  own  ground ;  she  shows  that  she 
has  fulfilled  the  conditions  required  of  her  by  Massachusetts,  and 
asks  your  consent,  which  is  necessary  to  her  taking  rank  among 
the  states.  And  how  is  it  suggested  that  you  shall  answer  her  ? 
Why,  inasmuch  that  there  is  a  dispute  between  Congress  and 
the  territory  of  Missouri,  and  there  is  no  dispute  respecting 
Maine,  she  is  not  to  be  admitted  unless  Missouri  is  admitted 
without  condition  !  Mr.  Holmes  said  he  hoped  these  two  sub- 
jects would  not  be  united.  He  did  not  perceive  any  connection 
between  them.  He  was  perfectly  willing  to  go  into  the  consid- 
eration of  the  question  of  the  representation  of  Maine,  but  he  did 
not  think  it  necessary  now. 

Mr.  Livermore,  of  New  Hampshire,  said  the  question  before 
the  committee  he  took  to  be  simply  this :  Whether  the  committee 
should  rise  and  report  the  bill  now  before  them.  He  asked  the 
honorable  gentleman  from  Kentucky  whether  he  was  of  opinion 
that  Congress  could  impose  any  restriction  on  Maine?  That 
question  the  gentleman  would,  he  knew,  answer  in  the  negative. 
Why,  then,  was  the  time  of  the  House  taken  up  in  an  unneces- 
sary discussion  ?  It  had  been  said  that  if  restrictions  were  pro- 
posed on  Missouri,  Maine  and  Missouri  ought  to  come  into  the 
Union,  hand  and  hand  together.  Now,  Mr.  Livermore  said,  it 
was  very  well  known  that  every  one  who  contended  for  the  re- 
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striction  on  the  new  states  beyond  the  Mississippi  had  gone  on 
the  ground  that  the  territory  acquired  by  France  stood  on  a  dis- 
tinct footing,  and  not  on  the  same  footing  as  the  old  states. 
Why  did  not  the  gentleman,  when  the  state  of  Alabama  was 
admitted  in  the  Union  by  a  bill  passed  at  this  session,  make  the 
objections  which  he  had  now  raised  to  the  admission  of  Maine  ? 
That  bill,  however,  had  passed  through  this  House  with  as  much 
celerity  as  was  usual  with  bills  of  a  public  nature,  to  say  no  more 
of  it.  If  no  difference  of  opinion  existed  as  to  the  propriety  of 
admitting  Maine  into  the  Union,  why  was  the  House  impeded  in 
its  progress  through  the  bill  by  arguments  which  applied  to 
another  question  and  not  this  ? 

Mr.  Clay  remarked  that  since  the  question  was  put  he  would 
say  at  once  to  the  gentleman  from  Massachusetts,  and  his  worthy 
friend  the  chairman  of  the  Committee  on  the  Post-office  and  Post 
Roads,  with  that  frankness  which  perhaps  too  much  belonged  to 
his  character,  that  he  did  not  mean  to  give  his  consent  to  the 
admission  of  the  state  of  Maine  into  the  Union  as  long  as  the 
doctrines  were  upheld  of  annexing  conditions  to  the  admission  of 
states  into  the  Union  from  beyond  the  mountains.  Equality  is 
equity.  If  we  have  no  right  to  impose  conditions  on  this  state 
we  have  none  to  impose  them  on  the  state  of  Missouri.  Al- 
though he  did  not  mean  to  anticipate  the  argument  on  this  sub- 
ject, the  gentleman  from  New  Hampshire  would  find  himself 
totally  to  fail  in  the  attempt  to  establish  the  position  that,  be- 
cause the  territory  of  Missouri  was  acquired  by  purchase,  she  is 
our  vassal,  and  we  have  a  right  to  affix  to  her  admission  condi- 
tions not  applicable  to  the  states  on  this  side  of  the  Mississippi. 
The  doctrine,  said  Mr.  Clay,  is  an  alarming  one,  and  I  protest 
against  it  now,  and  whenever  or  wherever  it  may  be  asserted, 
that  there  are  no  rights  attaching  in  the  one  case  which  do  not 
in  the  other;  or  that  any  line  of  distinction  is  to  be  drawn  be- 
tween the  Eastern  and  the  Western  States.  It  is  a  distinction 
which  neither  exists  in  reason,  nor  can  you  carry  it  into  effect  in 
practice.  But,  Mr.  Clay  said,  he  did  not  mean  to  go  into  this 
subject.  It  was  proper  and  fitting,  however,  in  his  opinion,  that 
this  bill  should  be  delayed.;  that  the  House  should  not  act  on  the 
one  bill  until  it  could  also  act  on  the  other  for  the  admission  of  a 
state  in  the  West.     But  it  seemed  there  was  a  particular  aversion 
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to  the  connection  of  Maine  and  Missouri.  If  he  was  not  much 
mistaken,  Mr.  Clay  said,  those  who  now  objected  to  such  an  alli- 
ance were  the  advocates  of  the  alliance  in  the  case  which  he  had 
quoted  in  the  precedent,  and  had  succeeded  in  keeping  Kentucky 
out  of  the  Union  for  some  twelve  or  eighteen  months  because 
Vermont  was  not  ready  to  come  in ;  and,  when  ready,  connected 
them  in  the  same  bill.  I  am  glad  to  hear,  said  he,  from  the  gen- 
tleman from  Massachusetts,  that  the  old  and  venerable  common- 
wealth has  given  to  Maine  till  the  3d  of  March  to  come  into  the 
Union,  or  rather  has  allowed  to  Congress  till  the  3d  of  March  to 
admit  her.  It  is  a  good  long  time  to  the  3d  of  March — at  least 
sixty  days — and  in  that  time  much  light  may  be  shed  on  the  prin- 
ciples which  are  to  govern  us  in  the  admission  of  new  states  into 
the  Union.  What  occasion,  then,  for  haste?  The  gentleman 
from  Massachusetts  was  not  unwilling  to  follow  a  part  of  the 
precedent  of  1791 ;  but  when  the  other  part  of  it  was  suggested 
for  his  imitation  it  was  most  unreasonable !  The  gentleman 
had  himself  shown  that  it  was  not  now  proper  to  act  conclusive- 
ly on  this  bill ;  for  has  he  not  told  the  House,  asked  Mr.  Clay, 
that  he  has  not  prepared  a  proposition  respecting  the  representa- 
tion of  Maine?  When  will  he  do  it?  Supposing  we  have  a 
right  to  take  seven  representatives  from  Massachusetts  and  give 
them  to  Maine,  what  will  be  the  condition  of  the  gentlemen  who 
now  represent  those  seven  districts  of  Massachusetts?  But  it 
was  a  question  whether  it  was  in  the  power  of  Congress  to  dis- 
franchise Massachusetts  by  taking  from  her  seven  or  any  other 
number  of  her  representatives.  These  matters  ought  to  be  duly 
considered,  and  the  gentlemen  should  be  prepared  to  act  upon  them. 
Why  pass  this  bill  with  such  speed,  and  after  it  passes  proceed  to 
consider  the  difficulties  respecting  the  subject  which  the  gentle- 
men acknowledged  to  exist  ?  Suppose,  after  the  law  was  passed, 
and  difficulties  respecting  the  representation  in  Congress  should 
be  discovered  to  be  so  insuperable  that  Maine  could  have  no  rep- 
resentation. Mr.  Clay  said  he  presumed  she  would  not  be  will- 
ing to  come  into  the  Union  on  that  footing,  while  her  present 
situation  was  different,  that  portion  of  Massachusetts  having,  in 
fact,  seven  representatives  in  Congress.  Suppose,  said  he,  I  was 
mistaken  in  my  doctrine  respecting  restrictions  on  new  states 
and  that  you  have  a  right  to  measure  justice  by  different  stand- 
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ards,  why  do  not  the  friends  of  restriction  come  forward  and 
propose  a  restriction  on  Maine — if  not  the  same  as  that  proposed 
to  be  imposed  on  Missouri,  on  some  other  point  ?  To  pass  this 
bill  in  its  present  shape,  he  said,  would  be  an  act  of  half  legisla- 
tion ;  and  it  ought  not  to  be  sent  to  the  other  branch  of  legis- 
lature without  giving  to  the  state  of  Maine  "(what  was  of  essen- 
tial importance)  the  representation  in  the  Union  which  was  due 
to  its  numbers  and  required  by  its  interests.  If  the  gentleman 
wanted  time  to  prepare  the  necessary  amendments  on  this  sub- 
ject, Mr.  Clay  said,  he  would  give  him  time  by  postponing  the 
bill,  at  the  same  time  repeating  that  he  was  not  desirous  to 
defeat  the  admission  of  Maine  into  the  Union. 

Mr.  Whitman,  of  Massachusetts,  said  that  the  gentleman 
had  avowed  his  object  in  opposing  the  progress  of  this  bill  with 
his  usual  and  characteristic  frankness,  which  he  hoped  would  con- 
stitute a  sure  pledge  that  he  would  give  up  his  opposition  if  it 
should  appear  not  to  be  well  founded.  The  gentleman  had  ex- 
pressed his  wish  to  unite  the  two  questions  of  Maine  and  Mis- 
souri. It  had  sometimes  occurred,  Mr.  Whitman  said,  that  when 
one  branch  of  a  legislature  refused  its  assent  to  a  measure  which 
had  passed  the  other,  that  the  object  of  the  latter  was  obtained 
by  tacking  the  obnoxious  proposition  to  some  favorite  measure  of 
the  former  ;  and  as  he  understood  the  honorable  speaker,  he  had 
declared  that  he  would  go  on  this  principle  in  the  admission  of 
new  states  into  the  Union ;  and  that  in  this  case  he  would  not 
admit  Maine  unless  tacked  to  Missouri ;  he  would  admit  both  at 
the  same  time,  and  both  on  the  same  principle.  Now  there  was 
no  similarity  in  the  two  cases.  The  speaker  would  certainly  do 
the  gentlemen  who  were  opposed  to  the  admission  of  Missouri 
unconditionally  into  the  Union  the  justice  to  believe  that  they 
were  honest  and  sincere  in  their  opposition  to  it,  and  that  they 
did  believe  that  Congress  has  a  right  to  impose  conditions  on 
her  admission,  and  they  did  further  believe  the  proposed  condi- 
tion to  be  expedient.  Here,  then,  was  a  part,  perhaps  a  majority, 
of  Congress  believing  in  the  right  of  annexing  conditions  to  the 
admission  of  Missouri  into  the  Union.  How  was  it  with  regard 
to  Maine?  Why,  not  one  individual  member  in  this  House — not 
the  honorable  speaker  himself  —  supposed  that  any  condition 
ought  to  be  annexed  to  her  admission ;  on  the  contrary,  he  had 
°  II.— 14 
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avowed  his  belief  that  she  ought  to  be  admitted  without  condi- 
tion. Ought  not  every  case  to  stand  on  its  own  bottom  ?  Would 
the  speaker  consider  it  consistent  with  sound  principles  to  say 
that  he  believed  Maine  ought  to  be  admitted,  and  yet  refuse  to 
admit  her  unless  Missouri  should  also  be  received,  as  he  wishes, 
unconditionally  into  the  Union  ?  Such  a  refusal  would  be  a  mere 
political  expedient ;  it  would  be  to  accomplish,  by  improper 
means,  what  could  not  otherwise  be  accomplished ;  a  contrivance 
to  get  the  House  to  do  what  they  do  not  approve,  or  leave  them  ■ 
the  alternative  of  omitting  to  do  what,  even  according  to  the 
speaker's  own  position,  ought  to  be  done.  "Was  it  proper,  Mr. 
Whitman  asked,  to  make  the  interest  of  Maine  a  sacrifice  to 
such  a  policy  ?  Was  it  Maine,  he  asked,  who  stood  in  the  way  of 
the  admission  of  Missouri,  or  was  it  something  else  ?  And,  if  not, 
ought  Maine  to  fall  a  sacrifice  to  a  scheme  for  compelling  Con- 
gress to  admit  Missouri  without  any  condition  ?  He  hoped  the 
honorable  speaker  would  revise  his  decision ;  and,  if  he  did,  Mr. 
Whitman  was  sure  he  would  decide  differently. 

With  regard  to  other  grounds  traversed  by  the  speaker, 
which  seemed  only  to  come  in  aid  of  his  main  object,  Mr.  Whit- 
man confessed  himself  to  be  in  more  doubt.  He  did  not  believe 
it  was  in  the  power  of  Congress  to  say  that  of  twenty  representa- 
tives which  Massachusetts  has  on  this  floor  seven  should  be  sent 
home ;  nor  did  he  believe  it  in  the  power  of  Congress  to  select 
the  seven  to  be  sent  home.  This  difficulty,  however,  he  believed, 
might  be  gotten  over,  but,  he  feared,  not  in  the  way  which  had 
been  contemplated.  He  believed  Congress  might  make  a  provi- 
sion that  the  seven  representatives  from  the  districts  in  Maine 
should,  for  the  present  Congress,  be  considered  as  the  representa- 
tives of  Maine,  and  the  remaining  thirteen  as  the  representatives  of 
Massachusetts.  This  course,  while  within  the  power  of  Congress, 
could  not  but  be  acceptable  to  Massachusetts  as  well  as  to  Maine. 
By  authorizing  the  convention  of  the  people  of  Maine  to  form  a 
constitution  of  state  government,  Massachusetts  must  have  been 
considered  as  consenting  to  have  her  representation  curtailed. 
If  the  section  reported  by  the  select  committee  had  been  per- 
mitted to  remain  in  the  bill,  a  proviso  of  this  description  might 
have  been  added,  and  in  this  way  every  difficulty  have  been  re- 
moved.    However,  Mr.  Whitman  said,  he  had  not  objected  to 
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striking  it  out  in  deference  to  what  he  supposed  the  better  judg- 
ment of  several  gentlemen  from  Massachusetts  and  Maine,  who 
thought  it  better  that  this  provision  should  be  the  subject  of  a 
separate  bill.  With  respect  to  the  apportionment  of  representa- 
tion, he  took  occasion  to  say,  he  did  not  believe  Congress  was 
under  any  necessity  of  making  it  at  the  moment  after  the  census 
was  taken ;  he  thought  it  might  be  made  at  any  other  and  inter- 
mediate time.  Whatever  arrangement  might  be  made,  so  as  to 
reserve  their  respective  portions  of  representation,  he  was  sure 
both  Massachusetts  and  Maine  would  be  satisfied.  The  former 
would  not  expect  to  hold  her  whole  present  representation  after 
the  severance  of  Maine,  as  Virginia  did  after  the  state  of  Ken- 
tucky was  formed  from  the  territory  within  her  limits. 

The  honorable  speaker  had  given  the  House  a  piece  of  history 
which  he  had  never  heard  before.  He  was  apprehensive  the 
honorable  speaker  might  have  been  misinformed.  He  understood 
him  to  have  said  that  Vermont  and  Kentucky  had  been  tacked 
together,  and  the  admission  of  one  had  been  necessary  to  that  of 
the  other;  and,  further,  that  the  objection  to  the  admission  of 
Kentucky  came  from  the  eastern  and  northern  sections  of  the 
Union.  This  he  had  never  heard  before.  If  the  gentleman 
judged  from  the  fact  that  the  statute-book  showed  them  both  to 
have  been  admitted  at  the  same  time,  it  was  as  fair  to  infer  that 
the  objection  came  from  the  South  as  that  it  came  from  the 
North.  But  be  the  fact  in  that  case  what  it  may,  it  ought  to 
make  no  difference  in  regard  to  the  admission  of  Maine.  Be- 
cause Congress  may  at  any  former  period  have  done  wrong,  will 
the  honorable  speaker  insist  upon  our  doing  so  too.  The  speaker, 
he  said,  had  not  commended,  but  rather  reprobated,  the  alleged 
delay  of  the  admission  of  Kentucky  for  the  purpose  of  including 
Vermont ;  and  if  he  reprobated  it  in  that  case  it  was  because  the 
thing  in  itself  was  incorrect.  If  so,  certainly  the  speaker  would 
not  persist  now  in  contending  for  a  measure  which  was  then 
wrong,  but  would  give  it  up  as  incorrect  at  all  times.  With  re- 
spect to  the  question  of  imposing  conditions  on  the  admission 
of  new  states,  Mr.  Whitman  pointed  to  the  act  for  the  admis- 
sion of  Louisiana  into  the  Union.  Were  there  no  conditions 
there,  he  asked,  which  conflicted  with  the  absolute  sovereignty  of 
an  independent  state  ?    There  were  conditions  imposed  on  Louisi- 
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ana  infinitely  more  numerous  than  were  proposed  to  be  imposed 
upon  Missouri.  She  was  required  to  make  and  maintain  a  variety 
of  municipal  regulations  which  no  other  state  had  been  required 
to  do.  One  stipulation  was  that  the  trial  by  jury  should  be  es- 
tablished and  maintained.  What  principle  could  be  nearer  and 
dearer  to  the  hearts  of  Americans  than  the  right  of  establishing 
a  judiciary,  or  regulating  it  as  they  thought  proper?  Yet,  Mr. 
"Whitman  said,  he  had  heard  no  one  object  to  these  restrictions. 
In  relation  to  the  states  admitted  in  the  "Western  country,  provi- 
sions had  been  inserted  in  the  act  of  admission,  requiring  that  the 
lands  of  the  United  States  should  not  be  taxed ;  and  not  only  so, 
but  that  lands  of  individuals,  the  lands  given  to  soldiers,  should  not 
be  taxed  for  a  certain  number  of  years.  He  asked  whether  the 
power  of  laying  taxes  was  not  one  of  the  most  sovereign  which 
could  be  exercised ;  and  if,  in  a  particular  like  this,  a  condition 
could  be  imposed  by  Congress,  could  they  not  likewise  impose 
the  condition  which  had  been  contemplated  in  respect  to  Mis- 
souri? Mr.  Whitman  concluded  by  declaring  the  main  ground 
taken  by  the  honorable  speaker  to  be  wholly  untenable,  and  that 
the  only  serious  objection  he  had  raised  to  the  progress  of  the 
bill  could  be  obviated,  by  an  amendment,  with  the  greatest  ease. 

Mr.  Holmes  again  rose.  The  honorable  speaker,  in  the  course 
of  his  remarks,  had  said  that  equality  is  equity.  So  it  is.  I  am 
disposed  to  proceed  and  apply  that  principle  to  the  present  case, 
and  I  ask  the  gentleman  to  go  with  me  and  do  likewise.  The 
United  States  were  thirteen  in  number  when  they  formed  the 
present  compact ;  and  among  its  provisions  was  one  that  new 
states  may  be  admitted  into  the  Union  to  be  formed  out  of  the 
original  with  the  consent  of  the  states  and  of  Congress.  And 
how  had  equality  proceeded  since  the  adoption  of  the  Constitu- 
tion ?  A  state  had  been  formed  from  a  part  of  the  territory  of 
Virginia,  and  one  from  North  Carolina,  and  Ohio,  Louisiana,  In- 
diana, Mississippi,  Illinois,  and  Alabama  had  been  successively 
admitted  from  the  territories.  No  division  of  any  state  had  in 
the  meantime  taken  place  in  the  North  or  East,  nor  had  any  new 
state  been  erected  there. 

He  trusted  that  he  should  not  be  accused  of  ever  acting  con- 
trary to  the  principles  of  equality  or  equity ;  he  had  no  wish  that 
the  North  and  East  should  have  privileges  not  enjoyed  by  the 
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South  and  "West  — a  doctrine  against  which  he  had  protested 
in  dangerous  times,  and  against  which  he  now  protested.  We 
are  now  told  that  our  application  is  just,  and  we  have  certainly 
not  been  importunate;  yet,  unless  we  will  do  towards  another 
section  of  the  Union  what  we  ourselves  believe  to  be  wrono- 
you  will  not  do  what  in  your  consciences  you  believe  to  be  rio-bt. 
The  honorable  speaker  was  mistaken,  Mr.  Holmes  said  he  be- 
lieved, with  respect  to  the  union  of  Kentucky  with  Vermont 
in  their  admission.  Vermont  was  a  separate  state  during  the 
war ;  raised  her  own  troops  and  paid  them,  and  had  a  claim  to 
admission  wholly  independent  of  any  other  state.  Two  repre- 
sentatives, ho  weyer,  were  given  to  each  state;  the  same  represen- 
tation being  given  to  Kentucky,  who  was  already  represented,  as 
to  Vermont,  who  was  before  unrepresented.  This  certainly  showed 
no  particular  partiality  or  favoritism  to  the  East.  As  regards  the 
present  representation,  it  was  not  for  Congress  to  decide  who  were 
to  continue  to  be,  and  who  to  cease  to  be,  members  of  the  present 
Congress  ;  but  it  was 'for  this  House,  which  was  the  sole  judge  of 
the  elections  and  privileges  of  its  own  members.  Congress  had  no 
more  power  over  the  representation  of  any  state  in  Congress  than 
this  House  had  over  the  members  of  the  Senate.  The  section 
which  related  to  the  representation,  therefore,  had  been  properly 
stricken  out  of  the  bill.  With  regard  to  the  apportionment  to  be 
made  of  the  further  representation  of  Maine  in  this  House  until 
the  next  enumeration  takes  place,  was  there  any  fear  that  it 
would  not  be  made  according  to  the  provisions  of  the  Constitu- 
tion? On  this  subject  there  was  a  perfect  accord  between  Maine 
and  Massachusetts :  the  latter  had  consented  that  the  represent- 
atives from  the  districts  contained  in  Maine  should  be  consid- 
ered as  the  representatives  of  the  state  of  Maine,  and  that  her 
representation  should  be  proportionally  reduced. 

Mr.  Holmes  hoped  that  the  subject  of  the  representation  of 
Maine  in  Congress  would  not  be  connected  in  the  bill  with  that 
of  her  admission  into  the  Union ;  neither,  he  hoped,  would  the 
Maine  question  be  connected  with  that  of  Missouri.  He  would 
not  refuse  justice  in  one  case  unless  injustice  was  done  in  an- 
other. Was  it  right  to  do  so  ?  Suppose  we  had  said,  when  ques- 
tions respecting  the  admission  of  new  states  have  been  proposed, 
that  we  would  not  admit  them  unless  they  would  agree  that 


214  CONSTITUTIONAL    HISTORY. 

whenever  application  was  made  by  the  state  of  Maine  for  the 
purpose  she  should  be  admitted.  That  condition  would  have 
been  wrong.  Let  each  claim  stand  on  its  own  footing.  I  ask 
the  gentlemen  to  do  as  we  have  done,  and  as  I,  as  an  individual, 
shall  do  when  the  other  subject  presents  itself  for  consideration. 
Do  the  gentlemen  calculate  on  more  liberality  on  the  Missouri 
question  when  it  comes  up  in  consequence  of  the  opposition  now 
made  to  this  bill  ?  If  they  do,  they  are  mistaken  ;  the  gentlemen  in 
this  House  are  not  to  be  driven  from  their  positions.  Mr.  Holmes 
concluded  by  saying  that  he  had  hoped  that  there  would  be  a  fair 
and  liberal  vote  for  the  admission  of  Maine  without  condition  ;  he 
yet  hoped  it,  though  from  what  had  taken  place  there  was  some 
reason  to  fear  there  would  not. 

Mr.  Clay  said  that  with  respect  to  uniting  the  two  states  of 
Maine  and  Missouri  in  one  act  he  had  not  intimated  any  inten- 
tion at  present  to  connect  them.  But  in  reference  to  the  case 
which  he  had  referred  to  as  a  precedent  for  such  a  connection 
the  gentleman  from  Massachusetts  had  professed  his  ignorance  of 
it.  The  gentleman  might  never  have  heard  of  it,  and,  as  he  had 
so  said,  doubtless  never  had  heard  of  it~;  but  if  the  gentleman 
was  not  informed  on  the  subject  he  (Mr.  Clay)  hoped  he  would 
allow  to  him  the  benefit  he  had  derived  from  having  participated, 
in  some  degree,  in  the  transactions  of  that  day.  I  can  assure  him, 
said  Mr.  Clay,  that  the  proposition  came  from  the  North  to 
delay  the  admission  of  Kentucky  into  the  Union  until  Vermont 
was  ready  to  come  in.  But  the  gentleman  perceived  great  in- 
justice in  such  a  proceeding  at  the  present  day ;  on  that  head 
he  would  recommend  to  his  recollection  the  old  anecdote  of  the 
parson  and  the  bull.  He  professed  that  he  could  not  see  the  great 
injustice  of  a  proposition,  if  now  made,  to  connect  the  admission 
of  the  two  states  together.  A  state  in  the  quarter  of  the  country 
from  which  I  come  asks  to  be  admitted  into  the  Union.  "What 
say  the  gentlemen  who  ask  the  admission  of  this  state  of  Maine 
into  the  Union  ?  "Why,  they  will  not  admit  Missouri  without  a 
condition  which  strips  it  of  an  essential  attribute  of  sovereignty. 
"What,  then,  do  I  say  to  them  ?  That  justice  is  due  to  all  parts  of 
the  Union ;  if  your  state  shall  be  admitted  free  of  condition,  we 
see  no  reason  why  you  shall  take  to  yourselves  privileges  which 
you  deny  to  Missouri;  and  until  you  grant-them  also  to  her  we  will 
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not  admit  you.  This  notion  of  an  equivalent,  Mr.  Clay  said,  was 
not  a  new  one ;  it  was  one  upon  which  commonwealths  and  states 
had  acted  from  time  immemorial.  But  he  did  not  mean  to  press 
this  part  of  the  subject ;  he  would  put  it  aside,  and  confine  him- 
self to  the  single  point  whether  it  was  proper  to  pass  this  bill 
without  incorporating  in  it  some  provision  on  the  subject  of  the 
representation  of  Maine  ?  This  was  the  point  on  which  he  de- 
sired a  decision  before  the  bill  passed.  Were  he  to  permit  him- 
self again  to  glance  at  the  case  of  Missouri,  he  would  say  there 
was  a  wide  difference,  in  one  respect,  between  that  case  and  the 
case  of  Maine ;  and  that  the  former  most  urgently  required  the 
attention  of  the  House.  The  one  was  in  the  actual  enjoyment  of 
the  advantages  of  self-government — was  already  in  the  confeder- 
acy as  a  component  part  of  a  highly  respectable  state — was  heard 
and  represented  by  a  phalanx  of  seven  members  on  this  floor; 
while  Missouri  was  subjected  to  arbitrary  government,  for  he 
held  that  whenever  a  people  are  subject  to  a  government  under 
an  authority  which  is  to  them  foreign,  they  being  unrepresented, 
that  government  is  arbitrary,  whatever  be  the  character  of  its 
measures — no  boon  from  Heaven,  in  his  estimation,  being  more 
inestimable  than  the  privilege  of  a  people  to  govern  themselves, 
and  no  political  state  more  intolerable  than  that  of  having  laws 
—and  those  most  solemn  of  all  laws,  constitutions — imposed  upon 
a  people  without  their  consent.  Precedents  might  be  found  for 
such  proceedings,  but,  happily  for  the  New  World,  not  in  this 
part  of  the  globe  but  in  the  other  hemisphere,  and  recently,  too, 
at  the  close  of  one  of  the  most  memorable  struggles  in  which  any 
portion  of  the  human  race  had  ever  been  engaged.  Missouri  was 
unheard  on  this  floor ;  she  had  not  twenty  votes  to  spring  up  in 
vindication  of  her  rights  and  defence  of  her  interests ;  this  infant, 
distant  territory,  without  a  vote  on  the  floor,  was  in  no  condition 
comparable  to  that  in  which  Maine  now  stood.  But,  he  said,  he 
would  not  press  this  subject  further. 

There  were  difficulties,  it  was  admitted,  in  regard  to  the  repre- 
sentation of  Maine;  and  it  was  questionable,  at  least,  whether, 
under  the  Constitution,  Congress  could  subtract  from  the  number 
of  representatives  Massachusetts  now  has  any  portion  of  them. 
Could  any  state  by  her  consent  grant  to  Congress  the  power  to 
do  so  ?     If  in  relation  to  one  of  its  representatives,  can  it  in  rela- 
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tion  to  the  whole  of  them  ?  If  not,  in  relation  to  what  part  ?  If 
by  the  consent  of  the  state  this  may  be  done,  how  is  that  consent 
to  be  given — by  the  legislature,  or  by  the  whole  people  ?  If  by 
the  whole  people,  have  the  people  of  Massachusetts  been  consulted 
on  the  subject  in  the  present  instance  2  The  legislature,  it  was 
true,  had  passed  an  act  on  the  subject ;  but  had  the  legislature 
competent  authority  to  do  so  ?  Mr.  Clay  did  not  say  that  these 
difficulties  were  insuperable ;  he  hoped  they  could  be  gotten  over. 
But  he  thought  the  House  ought  not  to  be  hurried ;  that  they 
should  take  time  to  consider  all  the  consequences  of  what  they 
were  about  to  do — the  more  as  there  was  no  great  urgency  in  the 
business.  He  thought,  he  said,  that  Maine  ought  to  be  admitted 
into  the  Union ;  he  thought  the  same  of  Missouri ;  and  although 
he  might  be  forced  to  withhold  his  assent  to  the  admission  of 
Maine,  if  a  majority  of  this  House  should  (which  he  trusted  they 
would  not)  impose  unconstitutional  restrictions  on  the  admission 
of  Missouri,  he  should  do  it  with  great  reluctance.  But,  in  any 
event,  this  question  respecting  the  representation  of  Maine  ought 
to  be  understood ;  it  ought  to  be  understood  which  of  the  repre- 
sentatives of  Maine  were  hereafter  to  be  representatives  of  Mas- 
sachusetts. There  was  nothing  in  the  Constitution  of  the  United 
States  which  required  that  a  person  should  represent  the  district 
in  which  he  resides ;  and  the  gentleman  from  Boston  was  as 
much  the  representative  of  the  Maine  part  of  Massachusetts  as 
he  who  lived  in  that  district  of  county.  It  would  be  seen,  then, 
that  if  the  difficulties  surrounding  this  subject  were  not  insupera- 
ble, they  were  yet  of  some  magnitude.  He  therefore  moved  that 
the  committee  rise,  report  progress,  and  ask  leave  to  sit  again. 

Mr.  Holmes  said  that  until  the  honorable  speaker  disclosed 
the  whole  extent  of  his  objections  to  the  bill  it  was  impossible, 
either  by  argument  or  amendment,  to  obviate  them ;  and  the 
speaker  had  not  yet  disclosed  them.  Mr.  Holmes  said  he  wished 
to  know  if  the  objection  which  he  had  urged,  on  the  score  of  the 
representation,  was  the  only  objection  which  he  had  to  the  pas- 
sage of  this  bill.  He  wished  to  know,  if  that  objection  was  got- 
ten over,  whether  the  speaker  Avould  not  make  the  admission  of 
Missouri  a  condition  of  the  admission  of  Maine,  and  called  upon 
him  to  know  whether  he  should  persist  in  his  opposition  to  that 
bill  unless  this  position  was  given  up ;  for,  if  that  was  the  object 
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of  the  gentleman  there  was  no  occasion  for  the  committee's  rising. 
The  extent  of  my  plan  now  is,  said  Mr.  Holmes,  that  the  mem- 
bers hereafter  to  be  elected  shall  be  according  to  the  population 
of  the  two  respective  portions  of  the  present  state  of  Massachu- 
setts. Is  there  any  objection  to. this  ?  Does  the  Constitution  pre- 
scribe or  authorize  anything  else  ?  This  is  what  the  Congress  can 
do,  but  they  cannot  go  one  step  further.  The  difficulty  in  regard 
to  the  representation  in  the  present  Congress,  if  any,  cannot  be 
settled  by  bill,  but  must  be  settled  by  this  House.  And  do  the  gen- 
tlemen mean  to  contend  that  a  legislative  act  shall  be  postponed 
to  settle  a  question  in  regard  to  members'  seats  which  may  here- 
after arise  ?  This  would  be  a  course  which  would  forever  post- 
pone the  admission  of  Maine.  Mr.  Holmes  could  not  believe,  he 
said,  that  there  could  be  any  serious  difficulty  on  this  subject,  etc. 
He  concluded  by  saying  he  wished  this  question  to  be  answered  : 
Whether  the  honorable  speaker  meant  to  make  it  a  sine  qua  non 
to  the  admission  of  Maine  that  Missouri  should  previously  be  ad- 
mitted without  condition  ? 

Mr.  Clay  said  he  had  always  the  greatest  disposition  in  the 
world  to  oblige  the  gentleman  from  Massachusetts,  and  had  no 
objection  to  be  interrogated  by  him  as  long  as  he  pleased.  The 
gentleman  had  asked  him  to  make  objections  —  against  what? 
The  gentleman  had  brought  forward  no  proposition  to  which  to 
state  objections ;  and  the  objection  was  that  there  was  no  such 
proposition  before  the  House.  The  bill,  as  reported,  did  contain 
a  provision  that  Massachusetts  should  have  hereafter  thirteen  and 
Maine  seven  representatives,  but  which  of  the  present  twenty 
were  to  be  assigned  to  Maine  and  which  to  Massachusetts  it  did 
not  provide.  Mr.  Clay  said  it  did  not  belong  to  him,  but  to  the 
gentleman  from  Massachusetts,  to  prepare  an  amendment  on  that 
subject.  After  these  difficulties  were  gotten  over,  Mr.  Clay  said, 
he  could  satisfy  the  gentleman  on  the  other  point.  If  he  had 
not  already,  however,  been  sufficiently  explicit,  he  was  afraid  he 
should  not  be  able  to  satisfy  the  gentleman  on  that  head.  The 
only  question  now  was  on  the  subject  of  the  representation,  which 
certainly  ought  to  be  adjusted  by  this  bill.  Mr.  Clay  said  he  found 
the  gentleman  was  throwing  out  his  net ;  it  was  quite  evident  he 
was  not  satisfied  himself  what  was  to  be  the  rule  on  this  head, 
and  his  colleague  had  acknowledged  that  it  was  a  matter  of  some 
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difficulty,  but  thinks  an  amendment  will  put  it  all  right.  "Well,  if 
that  was  the  matter,  let  the  amendment  be  prepared,  and  let  the 
committee  rise  to  give  the  gentleman  an  opportunity  of  prepar- 
ing it. 

Mr.  Storrs,  of  New  York,  said,  besides  the  difficulty  already 
stated,  there  was  another  point  on  which  he  wished  some  infor- 
mation ;  at  the  same  time  he  thought  it  proper  to  declare  that 
he  was  in  favor  of  the  admission  of  Maine  into  the  Union  with- 
out reference  to  Missouri.  The  Constitution  declared  that  no 
state  shall  enter  into  any  compact  without  the  assent  of  Congress. 
There  had  been  certain  articles  of  stipulations  agreed  upon  be- 
tween Massachusetts  and  the  people  of  Maine,  among  which  was 
one,  for  example,  securing  to  Maine  her  proportion  of  all  moneys 
which  should  be  received  from  the  government  of  the  United 
States,  under  the  claims  of  the  commonwealth,  for  militia  service 
during  the  late  war,  etc.  Ought  not  the  consent  of  Congress  to 
be  given  to  these  stipulations  ? 

Mr.  Holmes  said  that  the  clause  of  the  Constitution  which 
had  been  alluded  to  obviously  referred  to  compacts  or  treaties 
with  foreign  powers,  and  not  to  agreements  between  states.  But, 
if  otherwise;  the  consent  of  Congress  could  be  given  after  as  well 
as  before  the  making  of  the  compact. 

Mr.  Foot,  of  Connecticut,  said  he  rejoiced  that  the  question 
on  this  bill  was  now  narrowed  down  to  one  point — a  difficulty 
in  respect  to  the  representation.  Would  it  not,  he  asked,  be  in 
the  power  of  the  two  states  to  settle  this  question  between  them- 
selves without  agitating  it  on  this  floor?  Can  we,  said  he,  de- 
prive Massachusetts  of  any  part  of  her  representation  ?  She  has 
twenty  representatives  on  this  floor,  and  will  continue  to  have 
them.  Is  the  objection  to  her  keeping  them  to  come  from  Ken- 
tucky ?  No ;  it  is  to  come  from  Maine.  If  she  has  no  objection, 
are  we  to  object  ?  Certainly  not.  Was  there,  Mr.  Foot  asked,  any 
difficulty  in  regard  to  the  right  of  a  representative,  after  his 
election,  to  remove  out  of  the  state  which  he  represents  into 
another?  He  presumed  not;  for  such  cases  had  occurred,  and 
no  exception  had  been  taken  to  the  right  in  those  persons  to  re- 
tain their  seats.  If  Maine  be  willing,  and  Massachusetts  be  satis- 
fied, ought  not  we  to  be  ?  He  could  see  no  necessity  for  stumbling 
here  for  hours  over  this  objection.     He  was  happy,  he  remarked 
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that  the  question  was  now  stripped  of  every  exterior  considera- 
tion, and  the  House  had  to  decide  only  on  the  plain  question 
whether  Maine  should  be  admitted  or  not. 

Mr.  Storrs  said  he  had  merely  thrown  out  the  suggestion 
respecting  the  Constitutional  provision  regarding  compacts  for 
the  gentleman  from  Massachusetts  to  consider  it.  Mr.  Storrs 
added,  he  was  the  more  induced  to  it  from  the  earnest  desire 
that  Maine  should  not  lose  the  benefit  of  her  share  of  the  moneys 
to  be  received  from  the  United  States  under  the  Massachusetts 
claims. 

Mr.  Clay  said  he  was  glad  the  gentleman  from  Connecticut 
had  furnished  the  House  with  some  light  to  show  where  they 
were.  But  there  was  before  the  House  no  proposition  on  the 
subject  of  representation :  it  was  that  which  he  wished  to  see, 
and  if  the  gentleman  from  Connecticut  would  prepare  one,  the 
committee  would  probably  be  obliged  to  him  for  giving  them 
something  definite  to  act  on. 

Mr.  Foot  said  he  was  prepared  to  act  on  the  subject  before 
the  House,  no  proposition  being  necessary  on  a  matter  which  it 
would  be  properly  left  to  Massachusetts  and  Maine  to  determine: 
This  solution  of  the  difficulty  would  happily  relieve  the  subject 
from  the  perplexity  under  which  the  honorable  speaker  seemed 
so  much  to  labor  during  his  addresses  to  the  House. 

On  the  next  day  the  subject  of  the  representation  of  Maine 
was  eliminated  from  the  bill;  on  the  26th  of  January  the  Mis- 
souri bill  was  again  taken  up,  and  on  the  8th  of  March,  after  a 
debate  ranging  over  the  whole  subject  of  slavery,  the  bill  was 
passed  by  91  yeas  against  82  nays,  and  sent  to  the  Senate.  In 
the  Senate  it  was  amended  so  as,  in  substance,  to  strike  out  the 
slavery  restriction,  and  insert  a  proposition  to  exclude  slavery 
from  all  the  territory  of  the  United  States  west  of  the  Missis- 
sippi north  of  36°,  30'  latitude,  except  within  the  proposed  state  of 
Missouri.  A  disagreement  between  the  two  houses  having  thus 
resulted,  a  committee  of  conference  recommended  that  the  Sen- 
ate recede  from  their  amendments,  and  that  the  two  houses 
agree  in  requiring  the  state  of  Missouri  to  prohibit  slavery  within 
her  limits  prospectively — that  is,  so  as  not  to  alter  the  condition 
or  civil  rights  of  any  person  then  held  to  service  or  labor  in  the 
territory — and  to  insert  a  new  section  providing  that  in  all  that 
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territory  ceded  by  France  to  the  United  States,  under  the  name 
of  Louisiana,  which  lies  north  of  36°  30'  north  latitude,  not  in- 
cluded within  the  limits  of  the  proposed  state  of  Missouri,  slavery 
and  involuntary  servitude,  otherwise  than  in  the  punishment  of 
crimes  whereof  the  party  shall  have  been  duly  convicted,  shall  be, 
and  hereby  is,  forever  prohibited,  with'  a  saving  of  the  right  to 
recover  fugitives  from  service  escaping  into  the  state  from  any 
other  state  or  territory  where  such  service  is  lawfully  claimed. 
The  effect  of  this  would  have  been  that,  while  the  state  of  Mis- 
souri would  have  been  obliged  to  interdict  the  further  increase  of 
slaves  in  her  limits,  the  whole  territory  north  of  36°  30'  north 
latitude  would  have  had  slavery  excluded  from  it  by  an  act  of 
Congress.  The  compromise  finally  effected  was  to  strike  out  the 
slavery  restriction  on  the  state  of  Missouri,  and  to  insert  in  the 
bill,  in  lieu  of  that  restriction,  the  clause  inhibiting  slavery  in  the 
territory  north  of  36°  30'.' 

Thus  it  appears  that  many  of  those  avIio  desired  to  impose 
the  state  restriction  as  a  condition  of  admission  into  the  Union 
receded  therefrom,  and  accepted  in  lieu  of  it  the  exclusion  of 
slavery  from  all  the  Louisiana  territory  lying  north  of  36°  30'. 
From  the  long  and  protracted  discussions  which  took  place  it  is 
apparent  that  the  right  of  Congress  to  impose  on  a  new  state,  as 
a  condition  of  admission  into  the  Union,  a  restriction  such  as  was 
proposed,  was  not  specifically  affirmed  or  denied ;  but  the  deci- 
sion was  that  it  would  be  inexpedient  to  exact  such  a  condition, 
and  the  concession  was  made  that  it  was  a  better  policy  to  pro- 
vide that  thereafter,  in  all  the  territory  ceded  by  France  north  of 
a  certain  parallel  of  latitude,  the  authority  of  Congress  should  be 
exercised  for  the  exclusion  of  slavery  forever.  Missouri  thus 
came  into  the  Union  as  a  slave-holding  state,  with  the  same  right 
to  determine  the  condition  of  her  inhabitants  as  every  other 
state  had  always  had  and  exercised,  and  the  settlement  was  as- 


1  In  the  House  the  vote  for  removing  the  state  restriction  was  90  yeas  against 
87  nays,  and  the  compromise  was  carried  by  a  vote  of  134  yeas  against  42  nays. 
The  title  of  the  bill  now  became,  "An  Act  to  authorize  the  people  of  Missouri 
Territory  to  form  a  Constitution  and  State  Government,  and  for  the  admission  of 
such  state  into  the  Union  on  an  equal  footing  with  the  original  States,  and  to 
prohibit  slavery  in  certain  territories."  The  bill  became  a  law  on  the  6th  of 
March,  1820. 
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sumed  to  be  perpetual  as  to  all  the  remaining  part  of  the  Louisi- 
ana purchase  north  of  the  parallel.  How  and  why  this  settle- 
ment was  subsequently  disturbed  will  appear  hereafter. 

The  interval  between  the  establishment  of  the  Missouri  Com- 
promise in  1820  and  the  annexation  of  Texas  in  1845,  a  period 
of  fifteen  years,  embraced  no  legislation  that  involved  the  sub- 
ject of  slavery  in  new  dominions  of  the  United  States.  To  all 
appearance  a  fixed  condition  of  things  had  been  determined, 
which  was  likely  to  remain  undisturbed.  In  eight  distinct  in- 
stances, beginning  with  the  First  Congress  and  coming  down  to 
the  year  1848,  Congress  had  excluded  slavery  from  the  territory 
of  the  United  States.  In  six  distinct  instances,  beginning  also 
with  the  First  Congress  and  coming  down  to  the  year  1822,  Con- 
gress had  organized  territorial  governments  in  which  slavery  was 
recognized  and  confirmed.  In  all  the  regions  derived  under  the 
treaty  with  France  that  lay  north  of  the  parallel  of  36°  30',  and 
were  not  yet  organized  into  territories,  slavery  was  perpetually 
excluded  by  force  of  the  agreement  made  in  1820,  and  known  as 
the  Missouri  Compromise.  It  was  a  fair  inference  that  in  any 
future  territories  south  of  that  line  slavery  might  be  allowed ; 
but  until  the  annexation  of  Texas  all  the  territory  to  which  the 
United  States  could  lay  claim,  whether  north  or  south  of  that 
parallel  of  latitude,  had  been  impressed  with  the  condition  of 
freedom  or  slavery  which  Congress  had  seen  fit  to  impose  upon 
it.  But  at  the  end  of  this  period  of  fifteen  years  after  the  date 
of  the  Missouri  Compromise  a  portentous  event  threatened  the 
peace  and  harmony  of  the  Union. 

Texas,  a  province  of  Mexico,  was,  before  it  became  an  independ- 
ent country,  to  some  extent  settled  by  emigrants  from  the  South 
and  Southwestern  States  of  the  American  Union.  Eevolting 
against  the  Mexican  rule,  the  inhabitants  of  the  country,  by  the 
decisive  battle  of  San  Jacinto,  which  was  fought  on  the  21st  of  Au- 
gust, 1836,  expelled  the  Mexican  power  and  gained  their  inde- 
pendence. The  separate  nationality  of  Texas  was  acknowledged 
by  the  United  States  in  March,  1837.  Thereupon  a  still  larger 
influx  of  Americans  came  from  the  more  southern  regions  of  the 
Mississippi  valley,  bringing  with  them  numerous  slaves ;  so  that 
Avhen  the  new  republic  of  Texas  was  established  it  became  a 
slave-holding  country,  bordering  on  the  east  upon  Louisiana  and 
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the  Gulf  of  Mexico.  During  the  nine  years  which  followed  the 
independence  of  Texas  its  annexation  to  the  United  States  by 
treaty  had  been  more  than  once  attempted.  At  length,  in  1844, 
under  the  presidency  of  Mr.  Tyler,  and  while  Mr.  Calhoun  was 
Secretary  of  State,  the  project  of  annexation  was  executed  in  a 
different  mode.  A  negotiation  between  the  government  of  the 
United  States  and  the  republic  of  Texas  ended  in  March,  1 845,  in 
the  adoption  by  the  two  houses  of  Congress  of  joint  resolutions 
for  the  annexation  of  this  foreign  country  to  the  American 
Union  by  admitting  it  as  a  state.  Two  grand  objections  to  this 
measure,  strenuously  urged  by  different  individuals  and  commu- 
nities from  different  motives,  made  it  a  peculiar  event  in  our  Con- 
stitutional history.  It  was  contended  that  the  clause  of  the  Con- 
stitution which  empowered  Congress  to  admit  new  states  into  the 
Union  embraced  only  those  which  should  have  lawfully  arisen 
within  the  existing  limits  of  the  United  States ;  and  therefore  to 
bring  a  foreign  country  into  the  Union  as  a  state,  without  first 
organizing  for  it  a  territorial  government  and  then  permitting 
the  people  of  the  territory  to  form  a  state  constitution,  was  an 
unwarrantable  stretch  of  the  power  to  admit  new  states.  The 
precedent  of  the  Louisiana  territory,  and  of  all  the  legislation 
respecting  its  different  parts,  gave  force  to  this  view.  But 
the  people  of  Texas  were  in  no  mood  to  submit  to  the  proc- 
ess of  admission  into  the  American  Union  through  the  terri- 
torial clause  of  the  Federal  Constitution.  They  had  long  had  a 
complete  government  of  their  own,  and  if  they  were  to  come  into 
the  Union  at  all,  they  chose  to  enter  it  by  converting  their  re- 
public into  a  "  state "  modelled  on  the  form  in  which  that  kind 
of  policy  is  implicitly  described  in  the  Constitution  of  the  United 
States.  Accordingly  the  joint  resolution  for  the  annexation  of 
Texas  appeared  March  1, 1845,  and  declared  the  consent  of  Con- 
gress that  the  "  territory  properly  included  within  and  rightfully 
belonging  to  the  republic  of  Texas  may  be  erected  into  a  new 
state,  to  be  called  the  state  of  Texas,  with  a  republican  form  of 
government,  to  be  adopted  by  the  people  of  said  republic  by 
deputies  in  convention  assembled,  with  the  consent  of  the  exist- 
ing government,  in  order  that  the  same  may  be  admitted  as  one 
of  the  states  of  this  Union."  Under  the  overture  thus  made  by 
the  United  States  the  new  state  of  Texas  was  admitted  into  the 
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Union  on  an  equal  footing  with  all  the  other  states  December  29, 
1845. 

The  other  and  more  formidable  objection  to  this  measure  was 
that  Texas,  by  whatever  process  it  might  be  brought  into  the 
Union,  would  come  in  as  a  slave-holding  country,  thus  making  a 
large  addition  to  what  was  called  "  the  slave  power."  It  belongs 
to  a  subsequent  chapter  to  trace  the  rise  and  progress  of  the  anti- 
slavery  agitation  in  the  North,  which  had  begun  before  the  an- 
nexation of  Texas  was  publicly  proposed.  But  the  conditions  on 
which  the  annexation  was  finally  accomplished,  so  far  as  they  re- 
lated to  slavery,  evince  the  grounds  of  dissatisfaction  which  this 
measure  left  to  the  people  of  the  free  states,  and  the  added  fuel 
which  it  furnished  to  an  excitement  already  mounting  to  a  great 
height. 

Texas  came  into  the  Union  under  a  stipulation  to  which  the 
public  faith  of  the  United  States  was  distinctly  pledged,  which 
allowed  her  thereafter  to  create  within  her  limits,  in  addition  to 
the  state  of  Texas  herself,  four  more  states,  of  convenient  size  and 
having  sufficient  population,  and  all  of  them  to  be  entitled  to  ad- 
mission into  the  Union  under  the  provisions  of  the  Constitution. 
There  was,  however,  one  part  of  this  stipulation  which  was  valu- 
able alike  for  all  sections  and  interests.  The  states  that  might  be 
formed  south  of  the  parallel  of  36°  30'  were  to  be  admitted  into 
the  Union  with  or  without  slavery,  as  the  people  of  each  state 
mio-ht  desire;  and  in  those  that  might  be  formed  north  of  that 
line  slaverv  or  voluntary  servitude,  except  for  crime,  was  to  be 
prohibited.  This  express  recognition  of  the  line  of  the  Missouri 
Compromise,  and  its  extension  westward,  although  it  might  leave 
the  larger  number  of  states  to  be  formed  out  of  the  territory  of 
Texas  lying  south  of  it  with  slavery  as  a  recognized  condition, 
still  constituted  an  important  legislative  affirmation  of  the  limits 
of  future  extension  of  slavery.  So  long  as  the  Missouri  Compro- 
mise line  should  remain  undisturbed,  there  never  could  fte  more 
than  four  new  slave  states  brought  into  the  Union,  notwithstand- 
ing the  vast  extent  of  territory  comprehended  within  the  rightful 
boundaries  of  Texas.  Its  boundaries  were  to  be  adjusted  by  the 
government  of  the  United  States  with  Mexico.  It  was  under 
these  stipulations  and  provisions  that  the  state  of  Texas,  after  its 
people  had  adopted  a  state  constitution  in  conformity  with  the 
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requirements  of  the  joint  resolution  of  March  1, 1845,  was  admit- 
ted into  the  Union  under  another  joint  resolution  approved  De- 
cember 27, 1845.  By  this  last  resolution  the  state  of  Texas  was 
declared  to  be  one  of  the  United  States,  admitted  into  the  Union 
on  an  equal  footing  with  the  original  states  in  all  respects.  It 
is  at  once  obvious  that  this  precedent  established  a  construction 
of  the  Constitution  very  different  from  that  under  which  Louis- 
iana was  acquired.  Louisiana  was  purchased  from  France  under 
the  treaty-making  power,  became  a  dependency  of  the  Union,  and 
so  remained  until  different  parts  of  it,  first  organized  into  terri- 
tories, were  admitted  as  states.  Texas  was  at  once  admitted  into 
the  Union  as  a  state  by  an  act  of  legislation,  without  ever  having 
passed  through  the  territorial  condition.  But  that  one  of  the 
stipulated  conditions  which  empowered  her  to  divide  herself  into 
several  states  was  never  carried  out. 

But  there  was  a  consequence  of  the  annexation  of  Texas  that 
was  to  result  in  further  acquisition  of  Mexican  territory.  Al- 
though it  was  held  by  the  government  of  the  United  States  that 
the  annexation  of  Texas — an  independent  country  with  which 
during  a  period  of  nine  years  we  had  made  treaties  and  carried 
on  commerce — could  not  rightfully  be  made  by  Mexico  a  casus 
belli,  there  was  some  danger  that  Mexico  would  not  regard  it 
in  the  same  light.  Very  soon,  however,  the  relations  between 
the  United  States  and  Mexico  became  complicated  with  matters 
partly  independent  of  and  partly  connected  with  the  annexation. 
Mexico  was  indebted  to  the  United  States  in  large  unpaid  in- 
stalments of  money  under  a  treaty,  and  there  was  a  considerable 
amount  of  claims  of  the  citizens  of  the  United  States  upon  Mex- 
ico which  had  occurred  since  that  treaty  took  effect.  The  an- 
nexation of  Texas  to  the  United  States  made  an  adjustment  of 
her  boundaries  with  Mexico  immediately  necessary.  Mexico  was 
at  this  time  in  a  state  of  revolution;  and  to  find  an  executive 
government  to  which  an  American  minister  could  be  accredited 
for  the  purpose  of  settling  amicably  all  questions  involved  in  the 
existing  relations  between  the  United  States  and  Mexico  was  a 
difficult  undertaking.  A  minister,  however,  was  sent  in  the  au- 
tumn of  1845.  He  reached  the  city  of  Mexico  in  December, 
authorized  to  settle  on  fair  terms  all  the  pending  questions.  Gen- 
eral Paredo  had  at  that  time  become  President  of  the  Republic 
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of  Mexico  by  one  of  the  revolutions  then  common  in  that  country. 
His  government  refused  to  receive  the  American  envoy,  who  re- 
turned to  New  Orleans  in  the  spring  of  1846  to  await  instruc- 
tions from  "Washington.  In  the  meantime  events  in  Texas  were 
bringing  the  two  countries  to  the  brink  of  war.  Before  the  pas- 
sage of  the  joint  resolutions  of  March  1, 1845,  making  an  overture 
for  the  annexation  of  Texas,  the  United  States  had  no  military 
forces  in  that  country.  The  convention  of  Texas  that  was  to  act  on 
this  overture  was  to  be  held  on  the  4th  of  July.  In  anticipation, 
of  its  adoption  of  the  offer  made  by  the  Congress  of  the  United 
States,  the  American,  government  thought  proper  to  send  a  small 
body  of  troops  into  Texas.  This  force  was  to  arrive  in  the  early 
part  of  July.  Already,  however — that  is,  in  June — strong  bodies 
of  Mexican  troops  were  advanced  towards  the  Rio  del  Norte, 
apparently  with  the  purpose  of  invading  Texas.  In  March,  1846, 
Colonel  Zachary  Taylor,  commanding  an  American  force  of 
about  four  thousand  men,  moved  forward  to  the  Bio  Grande, 
opposite  to  the  town  of  Matamoras.  The  Mexican  general  com- 
manding at  Matamoras  threatened  Taylor  with  hostilities  if  he 
did  not  retire  behind  the  river  Nueces.  Taylor  remained  in  his 
position  ;  and  soon  one  of  his  reconnoitring  parties  was  attacked 
and  captured  by  the  Mexicans.  This  occurrence,  together  with 
the  refusal  of  Paredo's  government  to  receive  our  minister,  was 
treated  by  our  executive  as  a  state  of  war.  On  the  12th  of 
May,  1846,  Congress  passed  an  act  recognizing  that  a  war  ex- 
isted between  the  United  States  and  Mexico,  and  formally  estab- 
lishing it.1 

How  this  war  came  to  result  in  the  acquisition  by  the  United 
States  of  both  California  and  New  Mexico  now  remains  to  be 
briefly  described.2 

The  acquisition  of  California,  New  Mexico,  and  Utah  occurred 
under  circumstances  and  at  a  time  which  made  the  mode  of  gov- 
erning them  an  exciting  and  even  dangerous  question.  Great 
changes  had  taken  place  in  the  feelings  of  the  Northern  and  the 
Southern  people  respecting  slavery  during  the  quarter  of  a  cen- 

'  In  the  Life  of  James  Buchanan  the  author  has  traced  more  minutely  the 
origin  of  this  war  and  its  justification.     See  that  work,  I.  xxi. 

2  An  attempt  to  fill  the  hiatus  that  here  occurs  is  made  in  the  Appendix  in 
the  "  Note  to  Chapter  VIII."— J.  C.  C. 
II.— 15 
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tury  which  followed  the  enactment  of  the  Missouri  Compromise. 
From  the  establishment  of  the  Constitution  down  to  the  admis- 
sion of  Missouri  into  the  Union,  in  1820,  the  legislation  of  Con- 
gress, in  dealing  with  new  territory,  had  proceeded  upon  the 
principle  that  slavery  might  be  allowed  or  might  be  prohibited 
in  shaping  the  territorial  condition  of  such  new  possessions  pre- 
paratory to  their  formation  into  states.  The  annexation  of  Texas 
was  brought  about  under  entirely  new  conditions,  for  it  was  al- 
ready a  slave-holding  country,  and  its  people  insisted  on  coming 
into  the  Union  as  a  state,  and  as  one  which  tolerated  that  insti- 
tution. Prior  to  the  year  1820  the  Northern  opposition  to  an 
increase  in  the  number  of  slave-holding  states  had  been  rested 
chiefly  on  political  grounds.  The  subject  had  not  taken  the  hold 
upon  the  moral  and  religious  sentiments  which  afterwards  became 
so  strong.  It  was  not  until  some  of  the  anti-slavery  leaders  of 
the  "Whig  party  selected  General  Zachary  Taylor  as  a  candidate  for 
the  presidency,  a  position  of  which  he  was  not  ambitious,  and  for 
which  he  knew  himself  to  be  very  little  qualified ;  he  was  elected  by 
a  very  considerable  majority,  in  which,  notwithstanding  the  fact 
that  he  was  himself  a  slave-holder,  seven  of  the  free  states  were 
included.  He  was  a  soldier,  and  a  blunt,  upright  man,  with  no 
civil  experience,  and  with  hardly  any  of  the  qualifications  of  a 
statesman.  But  he  had  great  firmness  of  character,  strong,  good 
sense,  and  perfect  honesty.  He  was  inaugurated  as  president 
on  the  4th  of  March,  1849. 

Although  it  has  sometimes,  and  generally,  been  the  legislative 
practice  of  Congress,  when  admitting  new  states  into  the  Union, 
to  declare  that  they  are  admitted  on  an  equal  footing  with  the 
original  states  in  all  respects  whatsoever,  yet  the  Constitution 
does  not  require  this  declaration.  It  simply  provides  that  "  New 
States  may  be  admitted  by  the  Congress  into  the  Union."  The 
equality  is  an  incident  of  the  admission,  which  imports  of  itself 
that  the  state,  after  it  has  become  a  member  of  the  Union,  is  to 
enjoy  all  the  rights  and  privileges  of  such  membership.  But  this 
in  no  way  affects  the  conditions  on  which  Congress  may  see  fit 
to  grant  the  admission.  It  is  not  necessary  that  those  conditions 
should  be  such,  and  such  only,  as  have  been  made  with  every  other 
state  that  has  been  admitted  under  the  power  given  in  Section  3 
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of  Article  IY.  Equality  of  membership  in  the  Union  means  that 
every  state  shall  enjoy  the  same  rights  and  privileges  as  every 
other  state.  One  of  the  rights  of  every  member  of  the  Union  is 
a  right  to  make  covenants  and  agreements  with  the  United  States 
in  any  form  in  which  the  parties  can  unite.  If,  when  it  enters 
the  Union,  a  new  state  makes  a  covenant  with  the  United  States 
in  diminution  or  limitation  of  its  sovereignty,  in  a  way  in  which 
other  states  have  not  limited  or  diminished  theirs,  the  new  state 
is  not  placed  in  the  Union  on  an  inequality  with  the  other  states. 
There  is  not  inequality  in  respect  to  any  right,  privilege,  or  stand- 
ing as  a  member  of  the  Union. 

I  have  always  regarded  Section  3  of  Article  IY.  of  the  Con- 
stitution of  the  United  States  as  the  source  and  the  only  source 
of  the  power  of  Congress,  not  only  to  admit  new  states,  but  to 
create  and  govern  those  peculiar  dependencies  which  have  come 
to  be  denominated  "  territories,"  but  which  should  be  kept  in  that 
condition  no  longer  than  is  necessary  to  allow  of  their  develop- 
ment into  communities  fit  for  the  rights  and  privileges  of  state- 
hood. It  is  thirty  years  since  I  had  occasion  to  study  this  part 
of  the  Constitution  and  the  legislation  under  it  with  peculiar 
care;  and  although  the  result. in  the  case  of  Dred  Scott,  in  the 
argument  of  which  I  took  part  in  the  Supreme  Court  of  the 
United  States  in  1856-57,  was  not  what  I  hoped  for  and  en- 
deavored to  bring  about,  I  venture  to  say  that  the  doctrine  for 
which  I  then  contended,  and  which  was  accepted  by  Justices 
McLean  and  Curtis,  is  now  almost  universally  conceded  by  con- 
stitutional lawyers  in  all  parts  of  the  Union.  The  doctrine  was 
this:  That  Section  3  of  Article  IY.  of  the  Constitution,  pri- 
marily designed  to  provide  a  legislative  authority  and  process 
for  bringing  new  states  into  the  Union,  clothed  the  Congress  of 
the  United  States  with  a  penalty  legislative  power  to  dispose 
^pf  the  public  property  denominated  "the  territory"  of  the 
United  States,  as  well  as  all  other  property  of  the  United  States, 
and  with  a  penalty  legislative  power  to  form  the  settlers  on  the 
public  domain  into  political  communities,  and  to  govern  those 
communities  so  long  as  they  should  remain  in  a  state  of  pupil- 
age or  preparation  for  admission  into  the  Union  as  states.1 


1  See  "  The  Constitutional  Power  of  Congress  over  the  Territories."    An  argu- 
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But  as  the  forraatioa  and  admission  of  new  states  was  the 
primary  design  of  the  section,  it  follows  that  Congress  is  placed 
under  the  obligation  of  a  public  trust  to  permit  such  communi- 
ties to  become  states,  and  to  bring  them  into  the  Union  as 
states  when  the  people  desire  it  and  they  have  sufficient  popu- 
lation and  resources  to  sustain  a  state  government,  republican  in 
its  form  and  spirit.  It  is  not  a  proper  discharge  of  this  public 
trust  to  keep  any  territory  indefinitely  in  the  condition  of  a 
territory,  thereby  keeping  open  a  field  for  the  continued  exer- 
cise of  Federal  patronage  and  power.  Territorial  government  is 
not  self-government ;  and  although  it  is  necessary  for  a  certain 
period  for  Congress  to  govern  the  settlers  on  the  public  domain — 
a  period  that  may  vary  in  different  cases — yet  where  the  territo- 
rial community  has  become  so  large  and  so  prosperous  that  its 
people  are  entirely  capable  of  governing  themselves,  it  is  con- 
trary to  the  spirit,  institutions,  and,  in  my  opinion,  to  the  intent 
of  the  Constitution,  to  withhold  from  them  the  full  panoply, 
rights  and  privileges,  of  statehood,  and  to  keep  them  in  subjec- 
tion to  a  distant  power,  over  which  they  have  not  even  a  partial 
control,  as  the  citizens  of  every  state  in  the  Union  have. 

But  as  long  as  it  is  necessary  for  the  territorial  condition  to 
continue,  so  long  Congress  properly  discharges  the  public  trust 
imposed  upon  it  by  the  Constitution  when  it  determines  what 
shall  be  the  social  relations  within  the  particular  territory  while 
it  remains  a  territory.  This  is  just  as  much  within  the  province 
of  Congress  as  it  is  to  create  the  machinery  of  a  territorial  gov- 
ernment, and  accordingly  it  was,  and  rightfully,  the  practice  of 
Congress,  in  organizing  a  particular  territory,  to  prescribe  wheth- 
er the  condition  of  slavery  or  involuntary  servitude,1  for  example, 
should  or  should  not  be  allowed  therein.  This  continued  to  be 
the  practice  down  to  the  time  when  the  existence  of  slavery  in 
territories  took  no  other  form  of  public  controversy;  and  un- 
doubtedly the  power  of  Congress,  as  the  precedents  presently  to 
be  cited  will  show,  was  exercised  both  for  and  against  slavery, 
according  to  varying  circumstances ;  and  the  authority  of  Con- 

ment  delivered  in  the  Supreme  Court  of  the  United  States,  December  18,  1856, 
in  the  case  of  Dred  Scott,  plaintiff  in  error,  vs.  John  F.  A.  Sanford,  by  George 
Ticknor  Curl  is.  Boston,  Little,  Brown  &  Company,  1857.  [Contained  in  Ap- 
pendix.—J.  C.  C] 
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gress  to  act  either  way  could  only  be  referred  to  Section  3  of 
Article  IV.  of  the  Constitution.  It  is  to  the  same  source  that 
the  power  to  enact  the  laws  against  polygamy  in  the  territories, 
which  began  to  be  enacted  in  1862  and  were  re-enacted  in  1882, 
must  be  referred. 

But  this  matter  of  polygamy  in  Utah— where  it  has  existed  for 
forty  years,  and  for  a  large  part  of  which  period  it  was  practised 
without  any  interference  on  the  part  of  the  federal  government, 
and  under  circumstances  evincing  at  least  great  public  indiffer- 
ence concerning  it— has  now  assumed  an  entirely  new  aspect.  Of 
the  voters  of  Utah  who  are  Mormons  in  religious  faith — a  class 
of  religionists  whose  religious  belief  is  supposed  to  sanction  po- 
lygamy—about 95  per  cent,  cast  their  votes  at  a  recent  election 
in  favor  of  the  constitution,  the  provisions  of  which  on  the  sub- 
ject of  polygamy  are  quoted  at  the  head  of  this  opinion.  But 
few  of  the  so-called  "Gentiles"  voted  on  this  constitution. 
Of  the  votes  cast  against  the  constitution  —  504  in  number  — 
only  about  one  half  were  cast  by  Mormons.  If  the  constitution 
is  accepted  by  Congress  as  it  is  presented,  and  becomes  the  fun- 
damental law  of  the  new  state  of  Utah,  the  Mormon  population, 
which  is  very  largely  the  majority,  will  be  the  governing  people 
of  the  state.  They  have  bound  themselves  to  support  and  abide 
by  a  constitution  which  will  limit  their  state  sovereignty  in  the 
matter  of  polygamy  by  a  public  compact  with  the  people  of  the 
United  States.  The  question  whether  this  will  be  a  valid,  effi- 
cient, and  constitutional  compact  must  be  largely  determined 
by  the  precedents  which  have  been  made  when  other  new 
states  have  been  admitted  into  the  Union  under  certain  con- 
ditions. 

It  is  obviously  immaterial,  when  a  new  state  is  admitted  into 
the  Union,  whether  the  proposal  of  a  peculiar  condition  or  special 
compact  on  a  particular  subject  is  first  suggested  by  Congress  or 
is  brought  forward  by  the  people  who  ask  for  admission  under  a 
constitution  which  they  present.  In  either  case,  if  the  constitu- 
tion, after  it  has  received  the  sanction  of  Congress,  contains  a 
certain  limitation  of  the  state  sovereignty,  a  compact  has  been 
made  between  the  state  and  the  United  States,  and  the  prelimi- 
nary question  is  whether  it  will  be  a  valid,  efficient,  and  consti- 
tutional compact  or  condition  of  admission  into  the  Union,  by 
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whosoever  proposed.     On  this  question  the  precedents  will  throw 
a  flood  of  light. 

The  states  of  Louisiana,  Missouri,  Arkansas,  Minnesota,  Kan- 
sas, Nebraska,  and  Colorado  were  formed  in  whole  or  in  part  out 
of  the  territory  ceded  by  France  to  the  United  States  in  1803. 

Florida  was  formed  out  of  the  territory  ceded  by  Spain  in 
1819. 

California  and  Nevada  were  formed  out  of  territory  ceded 
by  Mexico  in  1848 ;  and  a  part  of  Colorado  was  also  acquired 
by  that  cession. 

Of  the  present  territories,  New  Mexico,  Utah,  and  Arizona 
were  formed  out  of  territory  claimed  by  Mexico;  Washington, 
Dakota,  Idaho,  Montana,  and  Wyoming  were  respectively  part  of 
the  French  purchase ;  and  Alaska  was  acquired  from  Russia  by 
the  treaty  of  March  30,  1867. 

Note.  —  It  will  be  seen  that  Mr.  Curtis,  whose  manuscript  for  this  chapter 
ends  here,  did  not  complete  it  according  to  the  intention  indicated  at  its  begin- 
ning ;  some  topics  were  not  touched. — J.  C.  C. 


CHAPTEK  IX. 

Rise,  Peogeess,  and  Consequences  of  the  Northeen  Anti- 
Slaveet  Agitation.  — It  Peovokes  Counter  Peo-Slaveey 
Tendencies.  —  The  Case  of  Deed  Scott.  — Me.  Douglas's 
Panacea  of  "  Populae  Sovereignty."  —  Disruption  of  the 
Democratic  Party  and  Election  of  President  Lincoln. — 
The  Kansas-Nebraska  Act  and  its  Consequences. 

The  system  of  African  slavery,  which  had  long  existed  in  our 
Southern  States,  might  have  come,  and  in  all  probability  must 
have  come,  to  an  end  without  any  political  or  social  convulsion  if 
it  had  been  left  to  the  operation  of  causes  which  were  tending  to 
its  peaceful  removal.  It  could  not  have  lasted  unchanged  so  long 
as>the  year  186S,  even  if  there  had  been  no  civil  war  and  no  forci- 
ble emancipation.  There  were  changes  going  on  in  the  world  at 
large  which  must  have  affected  it ;  changes  in  commercial  and 
industrial  conditions,  as  well  as  in  moral  feelings,  respecting  such 
a  form  of  labor  and  such  a  species  of  property.'  There  were 
causes  which  had  begun  to  operate  in  the  slave -holding  states 
before  the  anti  -  slavery  agitation  began  in  the  North,  which 
would  have  brought  about  material  modifications  of  the  system, 
and  its  gradual  removal,  if  they  had  not  been  arrested  by  an  un- 
wise and  unwarrantable  interference.  To  judge  rightly  the  de- 
gree of  responsibility  incurred  by  those  who  began  and  carried 
on  the  agitation  is  a  duty  which  history  should  discharge,  wher- 
ever it  is  written,  without  fear  or  favor. 

It  is  not  to  be  inferred  from  the  special  subject  of  the  present 
chapter  and  the  mode  in  which  it  will  be  treated  that  the  sec- 
tional division  which  led  to  the  designation  of  North  and  South, 
as  descriptive  of  different  groups  of  states,  related  solely  to  the 
matter  of  slavery.  Whenever  the  original  states  acted  in  one 
body,  either  in  the  formation  of  the  Articles  of  Confederation,  or 
in  the  old  Congress,  or  in  the  formation  of  the  Constitution,  or  in 
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the  Congress  under  the  Constitution,  there  were  sectional  lines  of 
division  drawn,  from  time  to  time,  between  the  states  that  came 
to  be  designated  as  the  Northern  and  those  which  came  to  be 
designated  as  the  Southern  States ;  and  these  lines  of  division  re- 
lated to  other  things  than  slavery.  Even  at  the  commencement 
of  the  Kevolution  the  original  and  acquired  diversities  of  charac- 
ter in  the  early  settlers  of  the  states  became  the  foundation  of 
sectional  feelings,  and  these  feelings  were  enhanced  by  the  geo- 
graphical situation  and  the  local  employments  of  the  people  in 
different  states.  For  a  time  these  feelings  gave  way  to  the  neces- 
sity for  a  common  resistance  to  Great  Britain,  and  a  strong  bond 
of  sympathy  grew  up  between  the  states.  Yet  sectional  feelings 
were  manifested  in  the  Congress  of  the  Confederation  and  in  the 
army,  to  the  great  embarrassment  of  the  Revolutionary  govern- 
ment and  of  the  feeble  government  of  the  Confederation,  and 
made  Washington's  task  as  the  leader  of  the  Revolution  exceed- 
ingly difficult,  although  the  matter  of  slavery  did  not  enter  into 
these  divisions.  So,  too,  in  the  Constitutional  Convention  sec- 
tional difficulties  arose,  one  of  which  related  to  navigation.  When 
it  was  proposed  on  behalf  of  the  Southern  States  that  no  navi- 
gation act  should  be  passed  by  Congress  without  the  assent  of 
two  thirds  of  the  members  present  in  each  house,  it  was  resisted 
by  the  Eastern  States,  who  thought  it  for  their  advantage  to  have 
a  bare  majority  of  Congress  able  to  pass  such  laws.  At  the  same 
time  the  continuance  of  the  slave-trade  became  a  subject  of  con- 
tention in  the  framing  of  the  Constitution.  The  Committee  of 
Detail,  which  framed  the  first  draft  of  the  Constitution,  left  the 
slave-trade  where  it  was  left  by  the  Confederation,  without  giv- 
ing to  Congress  power  to  abolish  it,  or  to  lay  a  duty  on  imported 
slaves.  This  proposal  was  quite  acceptable  to  the  Southern  but 
not  to  the  Northern  States ;  for  most  of  the  delegates  from  the 
latter  considered  that  slaves  should  be  placed  under  the  general 
power  of  taxing  imports,  and  a  few  of  them  thought  that  for 
moral  reasons  the  slave-trade  should  be  absolutely  prohibited. 

How  these  conflicting  views  and  interests  were  finally  ad- 
justed in  the  convention  has  been  described  in  the  first  volume 
of  this  work.  It  is  there  shown  what  each  section  gained  or  lost 
by  the  settlement.  The  Northern  States  gained  the  right  to  pass 
navigation  acts  by  a  bare  majority ;  to  tax  the  tonnage  of  foreign 
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nations  for  their  own  advantage  as  carriers ;  to  lay  a  duty  on  for- 
eign imports  for  their  own  advantage  as  manufacturers  ;  to  put 
an  end  to  the  slave-trade  in  twenty  years,  and  so  prevent,  in  a 
good  degree,  the  increase  of  slave  representation.  They  lost  noth- 
ing but  their  share  in  the  profits  of  the  slave-trade,  after  enjoying 
it  for  twenty  years  more,  as  they  had  enjoyed  it  in  the  past.  On 
the  other  hand,  the  Southern  States  gained  the  recognition  of 
property  in  slaves  by  the  Constitution,  and  the  right  to  import 
slaves  until  the  year  1808,  and  no  longer.  They  conceded  to  the 
Northern  States  the  right  to  lay  duties  on  foreign  merchandise 
for  the  protection  of  domestic  manufactures.  At  that  time  the 
necessity  for  such  protection  was  felt  in  the  South  as  well  as  in 
the  North.  Thus  were  these  great  conflicting  interests  and  aims 
disposed  of  by  a  comprehensive  adjustment,  designed  to  be  per- 
manent, and  likely  to  be  so  unless  disturbed  by  new  causes  for 
conflict  and  disagreement.  To  trace  these  causes  in  their  devel- 
opment and  operation,  so  far  as  they  affected  the  slavery  com- 
promises of  the  Constitution,  is  the  object  of  the  present  chapter. 

And  here,  as  in  relation  to  other  subjects,  it  is  necessary  to 
divide  the  history  subsequent  to  the  adoption  of  the  Constitution 
into  different  periods,  because  there  were  successive  periods  in 
which  new  difficulties  as  they  arose  had  to  be  met  by  new  settle- 
ments ;  and  those  settlements  were  made,  not  by  constitutional 
changes,  but  by  adjustments  and  compromises  in  Congress,  each  of 
which  was  designed  to  be  permanent,  and  was  apparently  certain 
to  be  so.  In  a  former  chapter,  treating  of  the  expansion  of  the 
Union  and  the  admission  of  new  states,  I  have  designated  the 
different  periods  in  which  new  difficulties  arose,  and  I  shall  fol- 
low substantially  the  same  division  in  the  treatment  of  the  pres- 
ent subject. 

Looking  back,  then,  to  what  took  place  in  Congress  and  the 
country  soon  after  the  adoption  of  the  Constitution,  we  shall  find 
that,  notwithstanding  the  plain  and  clear  intent  of  that  instru- 
ment, slavery  was  made  a  topic  of  discussion  by  the  introduction 
in  Congress  on  the  11th  of  February,  1790,  of  "  The  Address  of 
the  Quaker  Meeting,"  from  certain  Northern  States,  against  the 
continuance  of  the  African  slave-trade,  which  the  Constitution 
had  tacitly  permitted  until  the  year  1808.  At  the  same  time 
there  was  presented  "  The  Memorial  of  the  Pennsylvania  Aboli- 
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tion  Society,"  praying  for  the  abolition  of  slavery  in  the  "United 
States.  Both  of  these  were  contrary  to  the  spirit  and  the  letter 
of  the  Constitution ;  and  while  it  might  be  said  that  the  memorial- 
ists contemplated  and  asked  only  for  such  constitutional  changes 
as  would  accomplish  their  objects,  yet  they  asked  Congress,  im- 
mediately after  the  Constitution  had  gone  into  operation,  to  take 
measures  that  would  bring  about  a  complete  unsettlement  of  what 
had  so  recently  and  with  so  much  difficulty  been  arrived  at  as  an 
ultimate  and  permanent  arrangement  of  a  fundamental  character. 
The  consequence  was  an  excited  debate ;  the  Southern  members 
receiving  the  memorials  in  one  spirit,  and  the  Northern  members 
receiving  them  in  a  very  different  spirit. 

"  The  Address  of  the  people  called  Quakers  in  their  annual 
Assembly  convened" — so  denominated  by  themselves — proceeded 
distinctively  from  a  religious  body,  and  they  urged  religious  mo- 
tives as  the  ground  of  their  own  action,  and  called  upon  Con- 
gress to  act  upon  the  like  motives.  "  Compliance  with  a  sense 
of  religious  duty  "  and  "  Christian  endeavors  to  remove  reproach 
from  the  land  "  were  prominently  put  forth  as  the  basis  of  action 
by  a  legislative  body  whose  powers  were  derived  solely  from  a 
written  Constitution  of  government  then  recently  established. 
The  language  in  which  the  Quakers  couched  what  may  be  called 
the  prayer  of  their  Address  is  worthy  of  notice :  "  Earnestly  de- 
siring," they  said,  "that  the  Infinite  Father  of  spirits  may  so 
enrich  your  minds  with  his  love  and  truth,  and  so  influence  your 
understandings  by  that- pure  wisdom  which  is  full  of  mercy  and 
good  fruits,  as  that  a  sincere  and  impartial  inquiry  may  take 
place  whether  it  be  not  an  essential  part  of  the  duty  of  your  ex- 
alted station  to  exert  upright  endeavors,  to  the  full  extent  of  your 
power,  to  remove  every  obstruction  to  public  righteousness  which 
the  influence  or  artifice  of  particular  persons,  governed  by  the 
narrow,  mistaken  views  of  self  interest,  has  occasioned,  and  wheth- 
er, notwithstanding  such  seeming  impediments,  it  l>e  not  in  reality 
within  your  power  to  exercise  justice  and  mercy,  which,  if  adhered 
to,  we  cannot  doubt  must  produce  the  abolition  of  the  slave-trade." 

This  was  necessarily  understood  as  a  prayer  to  proceed  to 
the  consideration  and  adoption  of  measures  to  bring  about  the 
immediate  abolition  of  the  slave-trade,  notwithstanding  the  Con- 
stitution had  withheld  from  Congress  for  a  period  of  twenty 
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years  all  power  to  prohibit  the  importation  of  persons  whom  the 
states  might  think  fit  to  admit,  and  had  only  given  to  Congress 
power  to  lay  an  impost  duty  on  slaves  if  it  should  be  deemed 
expedient. 

Considering  that  it  was  indispensably  incumbent  on  them,  as 
a  religious  body,  to  present  religious  motives  as  the  true  grounds 
of  action  on  the  part  of  Congress,  the  Quakers  really  asked  for 
an  immediate  abolition  of  the  slave-trade  which  the  Constitution 
had  sanctioned  to  a  certain  extent  and  for  a  certain  period. 
They  spoke  of  "  the  Federal  connivance  given  to  this  abominable 
practice,"  and  this  must  have  been  understood  to  refer  to  the 
countenance  given  to  it  by  the  Constitution,  and  as  asking  for 
measures  to  unsettle  what  had  been  solemnly  settled  by  agree- 
ment between  the  states,  embodied  in  the  new  fundamental  law 
of  the  Union.  It  is  not  necessary  for  me  to  comment  on  the 
idea  of  presenting  religious  considerations  and  motives  as  the 
ground  of  action  for  a  political  body  situated  as  the  Congress  of 
the  United  States  was  under  the  Constitution.  I  merely  advert 
to  it  now  as  the  first  instance  in  which  it  was  done. 

The  Memorial,  presented  on  the  day  following  that  on  which 
the  Quaker  Address  was  introduced  in  the  House,  was  from 
"  The  Pennsylvania  Society  for  Promoting  the  Abolition  of 
Slavery,  the  Relief  of  free  Negroes  unlawfully  held  in  Bondage, 
and  the  Improvement  of  the  condition  of  the  African  race ;" 
objects  of  benevolence  which  individuals  could  very  properly 
promote  in  their  own  states.  But  this  Memorial  was  an  appeal 
to  the  Congress  of  the  United  States  to  promote  these  objects.1 
It  spoke  as  follows : 

1  This  Memorial  was  signed  by  Benjamin  Franklin,  as  president  of  the 
society.  It  is  not  probable  that  it  was  written  by  him,  for  it  contains  a  reading 
of  the  Constitution  that  he  would  hardly  have  adopted  if  his  attention  had  been 
directed  to  it.  The  writer  of  the  Memorial  apparently  thought  that  he  was  quot- 
ing the  Preamble  of  the  Constitution  ;  and  he  makes  the  common  mistake  of 
supposing  that  by  the  Preamble  Congress  is  vested  with  a  general  power  to  pro- 
mote the  general  welfare  of  the  people  of  the  United  States,  and  to  secure  to 
them  the  blessings  of  liberty.  The  Memorial  calls  upon  Congress  to  "  loosen  the 
bands  of  slavery,  and  promote  a  general  enjoyment  of  the  blessings  of  freedom," 
by  exercising  the  " powers " which  the  memorialists  assume  to  be  vested  in  it; 
whereas  the  Constitution  vested  in  Congress  no  powers  over  slavery  in  the  states. 
The  Quaker  "Address,"  on  the  other  hand,  related  only  to  the  slave-trade. 
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"  That  mankind  are  all  formed  by  the  same  Almighty  Being, 
alike  objects  of  his  care,  and  equally  designed  for  the  enjoyment 
of  happiness,  the  Christian  religion  teaches  us  to  believe,  and  the 
political  creed  of  Americans  fully  coincides  with  the  position. 
Your  memorialists,  particularly  engaged  in  attending  to  the  dis- 
tresses arising  from  slavery,  believe  it  their  indispensable  duty  to 
present  this  subject  to  your  notice.  They  have  observed  with 
real  satisfaction  that  many  important  and  salutary  powers  are 
vested  in  you  for  'promoting  the  welfare  and  securing  the 
blessings  of  liberty  to  the  people  of  the  United  States ;'  and  as 
they  conceive  that  these  blessings  ought  rightfully  to  be  admin- 
istered without  distinction  of  color  to  all  descriptions  of  people, 
so  they  indulge  themselves  in  the  pleasing  expectation  that  noth- 
ing which  can  be  done  for  the  relief  of  the  unhappy  objects  of 
their  care  will  be  either  omitted  or  delayed." 

"  From  a  persuasion  that  equal  liberty  was  originally  the  por- 
tion, and  is  still  the  birthright,  of  all  men,  and  influenced  by  the 
strong  ties  of  humanity  and  the  principles  of  their  institution, 
your  memorialists  conceive  themselves  bound  to  use  all  justifiable 
endeavors  to  loosen  the  bands  of  slavery,  and  promote  a  general 
enjoyment  of  the  blessings  of  freedom.  Under  these  impressions, 
they  earnestly  entreat  your  serious  attention  to  the  subject  of 
slavery ;  that  you  will  be  pleased  to  countenance  the  restoration 
of  liberty  to  those  unhappy  men  who,  alone  in  this  land  of  free- 
dom, are  degraded  into  perpetual  bondage,  and  who,  amidst  the 
general  joy  of  surrounding  freemen,  are  groaning  in  servile  sub- 
jection ;  that  you  will  devise  means  for  removing  this  inconsis- 
tency from  the  character  of  the  American  people ;  that  you  will 
promote  mercy  and  justice  towards  this  distressed  race,  and  that 
you  will  step  to  the  very  verge  of  the  power  vested  in  you  for 
discouraging  every  species  of  traffic  in  the  persons  of  our  fellow- 
men." 

Here,  then,  was  an  application  by  a  body  of  citizens  of  Penn- 
sylvania to  the  Congress  of  the  United  States  to  act  upon  the 
subject  of  slavery  within  the  states  in  order  "  to  promote  justice 
and  mercy  to  a  distressed  race,"  and  Congress  was  asked  to  step 
to  the  very  verge  of  its  power  for  discouraging  every  species  of 
traffic  in  the  persons  of  our  fellow-men,  which  included  as  well 
the  African  slave-trade,  the  inter-state  slave-trade,  and  the  sale 
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of  slaves  by  citizens  of  a  state  to  each  other.  While,  on  the  one 
hand,  it  was  true  that  the  Declaration  of  Independence  asserted 
the  natural  equality  of  all  men,  and  their  inalienable  right  to  life, 
liberty,  and  tlie  pursuit  of  happiness,  on  the  other  hand  it  was  not 
true  that  the  Constitution  of  the  United  States  adopted  these 
assertions  as  the  basis  of  its  political  arrangements.  The  prin- 
ciple on  which  the  Constitution  was  framed  was  that  the  slavery 
of  the  African  race  was  a  condition  existing  in  certain  states  un- 
der their  local  law,  and  it  was  so  far  recognized  by  the  provisions  . 
of  the  later  instrument  that  certain  guarantees  were  given  to  it. 
In  one  sense  this  might  be  said  to  be  inconsistent  with  the  broad 
and  sweeping  assertions  of  the  Declaration  of  Independence,  but 
the  inconsistency  of  itself  proved  that  the  Constitution  was 
framed  by  and  for  the  benefit  of  one  race  alone,  and  that  all  en- 
deavors to  loosen,  the  bands  of  slavery  in  which  men  of  another 
race  were  held  must  be  addressed  to  the  states  in  which  they 
were  held  in  bondage. 

It  will  be  seen  hereafter  that  the  most  intelligent  and  zealous 
of  the  later  "  abolitionists  "  regarded  the  Constitution  as  "  a  pro- 
slavery  instrument,"  and  therefore  they  wished  to  destroy  it.  At 
the  same  time  multitudes  who  acted  with  the  founders  of  the 
anti-slavery  societies  which  were  established  in  1831-32  supposed 
that  the  Constitution  and  the  Declaration  of  Independence  were 
alike  in  principle  and  purpose.  From  the  year  1789  down  to  the 
beginning  of  the  civil  war  this  continued  to  be  the  belief  of  many 
persons  in  the  North,  who  were  carried  along  in  the  anti-slavery 
agitation  which  lasted  for  a  period  of  about  thirty  years,  and 
finally  brought  about  a  conflict  of  arms. 

Taking  the  Quaker  Address  and  the  Abolition  Memorial  to- 
gether, it  was  obviously  necessary  for  Congress  to  do  one  of  two 
things  :  either  to  let  the  Address  and  the  Memorial  lie  on  the 
table  unanswered,  or  to  answer  them  and  to  define  with  preci- 
sion the  powers  which  the  Constitution  had  given  or  withheld. 
The  debate  which  ensued  in  the  House  on  the  question  of  com- 
mitting the  Quaker  Address  manifests  the  sensitiveness  of  the 
Southern  people  on  the  subject.1 


'  See  Annals  of  Congress,  1st  Congress  (1789),  pp.  1224,  1240, 1465,  1466,  1500, 
1523. 
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The  result  of  the  discussion  in  Congress  was  the  commitment 
of  both  memorials  to  a  special  committee  by  a  vote  of  43  yeas 
against  14  nays.1  The  report  of  the  special  committee  was  as 
follows : 

"  That  from  the  nature  of  the  matters  contained  in  those  me- 
morials they  were  induced  to  examine  the  powers  vested  in  Con- 
gress, under  the  present  Constitution,  relating  to  the  abolition  of 
slavery,  and  are  clearly  of  opinion : 

"  First.  That  the  general  government  is  expressly  restrained 
from  prohibiting  the  importation  of  such  persons 2  as  any  of  the 
states  now  existing  shall  think  proper  to  admit  until  the  year  1808. 

"  Secondly.  That  Congress,  by  a  fair  construction  of  the  Con- 
stitution, are  equally  restrained  from  interfering  in  the  emanci- 
pation of  slaves  who  already  are,  or  who  may,  within  the  period 
mentioned,  be  imported  into,  or  be  born  within,  any  of  the  said 
states. 

"  Thirdly.  That  Congress  have  no  authority  to  interfere  in  the 
internal  relations  of  particular  states  relative  to  the  instruction 
of  slaves  in  the  principles  of  morality  and  religion,  to  their  com- 
fortable clothing,  accommodation,  and  subsistence  ;  to  the  regula- 
tion of  their  marriages,  and  the  prevention  of  the  violation  of  the 
rights  thereof,  or  to  the  separation  of  children  from  their  parents  ; 
to  a  comfortable  provision  in  cases  of  sickness,  age,  or  infirmity, 
or  to  the  seizure,  transportation,  or  sale  of  free  negroes,  but  have 
the  fullest  confidence  in  the  wisdom  and  humanity  of  the  legis- 
latures of  the  several  states,  that  they  revise  their  laws  from  time 
to  time  when  necessary,  and  promote  the  objects  mentioned  in  the 
memorials,  and  every  other  measure  that  may  tend  to  the  happi- 
ness of  slaves. 

"  Fourthly.  That,  nevertheless,  Congress,  have  authority,  if  they 
shall  think  it  necessary,  to  lay  at  any  time  a  tax  or  duty  not  ex- 
ceeding ten  dollars  for  each  person,  of  any  description,  the  impor- 
tation of  whom  shall  be  by  any  of  the  states  admitted  as  afore- 
said. 

1  The  members  who  voted  against  the  commitment  were  all  from  Southern 
States. 

2  In  the  slave-holding  states  slaves  were  not  "persons,"  but  "chattels."  Un- 
der the  Constitution  they  were  " persons"  only  for  the  purpose  of  calculating  rep- 
resentation.— J.  C.  C. 
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"  Fifthly.  That  Congress  have  authority  to  interdict,  or  (so  far 
as  it  is  or  may  be  carried  on  by  citizens  of  the  United  States,  for 
supplying  foreigners)  to  regulate  the  African  slave-trade,  and  to 
make  provision  for  the  humane  treatment  of  slaves,  in  all  cases 
while  on  their  passage  to  the  United  States  or  to  foreign  ports, 
as  far  as  it  respects  the  citizens  of  the  United  States. 

"  Sixthly.  That  Congress  have  also  authority  to  prohibit  for- 
eigners from  fitting  out  vessels  in  any  port  of  the  United  States 
for  transporting  persons  from  Africa  to  any  foreign  port. 

"  Seventhly.  That  the  memorialists  be  informed  that  in  all 
cases  to  which  the  authority  of  Congress  extends  they  will  ex- 
ercise it  for  the  humane  objects  of  the  memorialists,  so  far  as  they 
can  be  promoted  on  the  principles  of  justice,  humanity,  and  good 
policy." 

After  a  strenuous  resistance  on  the  part  of  the  minority, 
the  report  of  the  special  committee  was  finally  ordered  to  be  taken 
up  in  Committee  of  the  Whole  on  the  17th  of  March.  "When  the 
discussion  came  on  in  Committee  of  the  "Whole,  a  debate  ensued 
on  the  general  subject  of  slavery,  as  well  as  on  the  prayers  of  the 
memorials.  The  principal  speech  on  the  Southern  side  was  made 
by  Mr.  "William  Smith,  of  South  Carolina.  He  was  well  read  in 
the  history  of  slavery  and  the  slave-trade,  and,  as  might  have 
been  expected  of  a  Carolinian,  he  made  as  effective  a  use  of  his 
materials  as  could  have  been  made  by  any  one.  I  think  it  well 
to  quote  the  latter  part  of  his  speech,  omitting  the  portion  which 
related  to  slavery  among  the  ancients : 

"Another  objection  is,  that  slavery  vitiates  and  debases  the 
mind  of  the  owner  of  this  sort  of  property.  "Where,"  he  asked, 
"  is  the  proof  of  this  allegation  ?  Do  the  citizens  of  the  Southern 
States  exhibit  more  ferociousness  in  their  manners,  more  barbarity 
in  their  dispositions,  than  those  of  the  other  states  ?  Are  crimes 
more  frequently  committed  there  ?  A  proof  of  the  absurdity  of 
this  charge  may  be  found  in  the  writings  of  those  who  wish  to 
disseminate  this  mischievous  idea,  and  yet,  in  their  relations  of 
facts,  they  themselves  contradict  it.  They  lay  down  principles 
which  they  take  upon  credit  from  others,  or  which  they  publish 
with  sinister  views,  and  when  they  enter  into  a  detail  of  the  his- 
tory of  those  states,  they  overset  their  own  doctrines.  Thus,  one 
writer  tells  us  that  the  Southern  citizen  who  is  educated  in  prin- 
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ciples  of  superiority  to  the  slaves  which  surround  him  has  no 
idea  of  government,  obedience,  and  good  order,  till  he  mingles 
with  the  hardy  and  free-spirited  yeomanry  of  the  North,  and 
that  after  mixing  with  them  he  will  return  home  with  his  mind 
more  enlarged,  his  views  more  liberalized,  and  his  affections  rec- 
tified, and  becomes  a  more  generous  friend  to  the  rights  of  human 
nature.  But  hear  what  the  Eastern  traveller  is  to  learn  by  visit- 
ing the  enslaved  regions  of  the  South.  He  will  see,"  says  the 
same  writer  immediately  after,  "  industry  crowned  with  affluence, 
independence,  hospitality,  liberality  of  manners ;  and,  notwith- 
standing the  prevalence  of  domestic  slavery,  he  will  find  the 
noblest  sentiments  of  freedom  and  independence  to  predominate ; 
he  will  extol  their  enterprise,  art,  and  ingenuity,  and  will  reflect 
that  Nature  is  wise,  and  that  Providence  in  the  distribution  of 
its  favors  is  not  capricious.  Take  another  striking  instance  of 
this  contradiction  from  Morse's  geography.  He  says  that  there 
are  more  slaves  than  free  persons  in  South  Carolina,  and  men- 
tions the  mischievous  influence  of  slavery  on  their  manners, 
which,  he  observes,  by  exempting  them  from  the  necessity  of 
labor,  leads  to  luxury,  dissipation,  and  extravagance,  and  savors 
too  much  of  a  haughty,  supercilious  behavior;  that  the  inhabi- 
tants want  that  enterprise  and  perseverance  which  are  necessary 
for  the  attainment  of  the  arts  and  sciences  ;  that  they  have  few 
motives  to  enterprise,  and  too  generally  rest  contented  with  barely 
knowledge  enough  to  transact  the  common  affairs  of  life.  Now 
for  the  author's  proofs  ;  they  are  contained  in  these  words : 

"  '  Many  of  the  inhabitants  spare  no  pains  nor  expense  in  giving 
the  highest  polish  of  education  to  their  children :  literature  has 
begun  to  flourish  since  the  peace ;  several  flourishing  academies 
and  colleges  have  been  established ;  the  ladies  have  an  engaging 
softness  and  delicacy  in  their  manners ;  theatrical  exhibitions 
have  been  prohibited  by  law ;  gaming  of  all  kinds  is  more  dis- 
countenanced than  in  any  of  the  Southern  States  ;  all  denomina- 
tions of  religion  are  on  an  equal  footing ;  commerce  is  flourish- 
ing ;  economy  is  becoming  more  fashionable,  and  science  begins 
to  spread  her  salutary  influence  among  her  citizens.'  But  was 
South  Carolina,  at  the  commencement  of  the  war,  with  all  her 
slaves,  backward  in  her  resistance  to  Great  Britain  ?  View  the 
conduct  of  her  citizens,  their  zeal  and  ardor  in  the  cause  of  lib- 
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erty :  their  labor  at  Fort  Sullivan.  Are  crimes  more  frequent  in 
that  country  than  in  the  other  states?  Are  there  more  execu- 
tions ?  I  believe  there  have  been  as  few  as  in  any  part  of  the 
continent,  and  those  which  have  taken  place  have  been  generally 
of  emigrant  convicts,  or  fugitive  wheelbarrow  men;  I  would 
be  bold  to  assert  that  in  no  state  on  the  continent  is  there  more 
order,  sobriety,  and  obedience  to  good  government ;  more  indus- 
try and  frugality ;  nor  is  there  any  trace  of  the  influence  of  sla- 
very on  the  character  of  her  citizens. 

"  The  French,  so  far  from  curbing  and  cramping  the  African 
trade  with  needless  regulations,  give  large  premiums  upon  every 
negro  landed  on  their  islands ;  in  some  instances  as  much  as  two 
hundred  livres  per  head.  Is  that  nation  more  debased  than  others  ? 
Are  they  not  a  polished  people,  sensible  of  the  rights  of  mankind, 
and  actuated  by  proper  sentiments  of  humanity  ?  The  Spaniards 
encourage  slavery ;  they  are  people  of  the  nicest  honor,  prover- 
bially so. 

"  The  Eomans  and  Greeks  had  slaves,  and  are  not  their  glorious 
achievements  held  up  as  incitements  to  great  and  magnanimous 
actions  ?  Sparta  teemed  with  slaves  at  the  time  of  her  greatest 
fame  as  a  valiant  republic.  The  absolute  power  of  the  Lacedse- 
monians  over  the  Helots  is  frequently  spoken  of  by  the  ancient 
writers ;  they  were  not  only  the  slaves  of  the  commonwealth,  but 
of  every  individual ;  they  could  not  be  set  at  liberty,  neither  could 
they  be  sold ;  hence  arose  a  saying  that  a  free  man  at  Sparta 
was  most  a  free  man,  and  a  slave  most  a  slave. 

"  The  system  of  the  Eoman  policy  with  regard  to  slavery  was 
still  more  severe.  Slaves  were  not  even  under  the  protection  of 
the  laws ;  they  were  considered  as  things,  inter  res.  A  master, 
merely  from  caprice,  might  torture,  dismember,  and  even  murder 
his  slave.  If  a  slave  did  any  damage  exceeding  his  value,  he  was 
delivered  to  the  person  injured,  who  did  with  him  what  he  pleased. 
Yet  these  slaves  were  of  the  same  color  as  their  masters,  and  equal 
to  them  in  mental  faculties ;  many  of  them  were  men  of  great 
learning — philosophers,  poets,  etc.  Much  had  been  said  of  the 
cruel  treatment  of  slaves  in  the  "West  Indies  and  the  Southern 
States ;  with  respect  to  the  latter,  I  deny  the  fact  from  experi- 
ence and  accurate  information,  and  believe  in  my  conscience  that 
the  slaves  in  South  Carolina  are  a  happier  people  than  the 
II.— 16 
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lower  order  of  whites  in  many  countries  I  have  visited.  "With 
regard  to  the  "West  Indies,  Lord  Kodney  and  Admiral  Barring- 
ton  had  both  declared  that  they  had  spent  some  time  in  the 
"West  Indies,  and  that  they  had  never  heard  of  a  negro  being 
cruelly  treated ;  that  they  had  often  spoken  of  their  happiness 
in  high  terms,  declaring  that  they  should  rejoice  exceedingly  if 
the  English  day-laborer  were  half  as  happy.  Some  have  said 
that  slavery  is  unnecessary ;  so  far  from  it,  that  several  essential 
manufactures  depended  on  it.  Indigo,  cochineal,  and  various 
other  dyeing  materials,  which  are  the  produce  of  the  "West  Indies, 
could  only  be  raised  by  slaves ;  the  great  staple  commodities  of 
the  South  would  be  annihilated  without  the  labor  of  slaves.  It 
is  well  known  that  when  the  African  slaves  were  brought  to 
the  coast  for  sale,  it  was  customary  to  put  to  death  all  those  who 
were  not  sold ;  the  abolition  of  the  slave-trade  would  therefore 
cause  the  massacre  of  the  people. 

"  The  cruel  mode  of  transportation  was  another  motive  to  this 
abolition ;  but  it  was  to  be  presumed  that  the  merchants  would 
so  far  attend  to  their  own  interests  as  to  preserve  the  lives  and 
the  health  of  the  slaves  on  the  passage.  All  voyages  must  be 
attended  with  inconveniences,  and  those  from  Africa  to  America 
not  more  so  than  others.  As  to  their  confinement  on  board,  it  was 
no  more  than  was  necessary ;  as  to  the  smallness  of  space  allotted 
them,  it  was  more  than  was  allotted  to  soldiers  in  a  camp ;  for 
the  measurement  of  cubical  air  breathed  by  the  Africans,  com- 
pared with  that  of  soldiers  in  camp,  was  in  favor  of  the  former 
as  thirty  to  seventeen ;  it  was  full  as  much  as  was  allotted  in  ships 
of  war  to  seamen,  who,  by  the  laws  of  England,  were  frequently, 
on  their  return  to  their  families  after  a  long  and  dangerous 
voyage,  seized  by  violence,  hurried  away  by  a  press-gang,  and 
forced  on  another  voyage  more  tedious  and  perilous  than  the 
first,  to  a  hot  and  sickly  climate,  where  several  hundreds  of  them 
were  stowed  away  in  the  hold  of  a  vessel.  In  cases  of  disobe- 
dience the  captain  had  a  right  for  slight  offences  to  inflict  on 
them  corporal  punishment  without  the  intervention  of  a  court- 
martial,  and  in  other  cases  they  are  punishable  by  very  severe 
laws,  executed  by  martial  courts,  established  for  that  purpose. 
The  same  may  be  observed  of  the  soldiers,  who  were  frequently 
flogged  severely  for  trifling  offences ;  instances  have  been  known 
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of  their  being  put  under  the  care  of  a  surgeon,  after  receiving  a 
small  part  of  the  intended  flagellation,  to  refit  them  for  the 
residue. 

"  Having  thus  removed  the  force  of  the  observations  which 
have  been  advanced  against  the  toleration  of  slavery  by  a  mis- 
guided and  misinformed  humanity,  I  shall  only  add  that  I  disap- 
prove of  the  whole  of  the  report,  because  it  either  states  some 
power  sufficiently  expressed  in  the  Constitution,  which  is  unnec- 
essary, or  it  sets  forth  some  power  which  I  am  clear  Congress  do 
not  possess.  The  concluding  paragraph  is  an  extraordinary  one. 
In  what  mode  are  the  memorialists  to  be  informed  of  our  hu- 
mane dispositions?  Are  Ave  to  send  a  special  committee  to 
inform  them  ?  Or  is  the  speaker  to  write  them  a  letter,  or  the 
sergeant-at-arms  with  the  mace  to  wait  on  them  ?  In  short,  Mr. 
Chairman,  the  whole  of  this  business  has  been  wrong  from  be- 
ginning to  end,  and  as  one  false  step  generally  leads  to  others,  so 
has  the  hasty  commitment  of  these  memorials  involved  us  in  all 
this  confusion  and  embarrassment.  I  hope,  therefore,  if  any  hind 
of  report  is  agreed  to,  it  will  be  something  like  that  proposed  by 
my  colleague." 

Mr.  Smith  was  answered  in  a  spirited  but  temperate  manner 
by  several  of  the  Northern  members,  and  the  result  was  that  two 
reports  were  ordered  to  be  entered  on  the  Journal,  one  being  the 
report  of  the  special  committee  as  above  given,  and  the  other 
being  the  report  of  the  Committee  of  the  Whole.  The  vote  was 
a  close  one — 29  yeas  to  25  nays.  Here  the  matter  rested  indefi- 
nitely. This  declaration  by  the  first  House  of  Eepresentatives, 
putting  an  interpretation  upon  the  powers  of  the  Constitution  in 
respect  to  the  African  slave-trade  and  the  subject  of  slavery  in 
general,  remained  an  important  landmark.  It  came  to  be  uni- 
versally acquiesced  in  until  new  difficulties,  occasioned  by  a 
renewed  agitation  in  the  Horth,  again  brought  the  subject  into 
consideration. 

The  Memorial  of  the  Pennsylvania  Society  had  stated  that 
their  association  was  formed  several  years  previously  to  pro- 
mote the  abolition  of  slavery,  and  for  the  relief  of  those  unlaw- 
fully held  in  bondage,  and  that  similar  institutions  were  then 
formino-  at  home  and  abroad.  So  far  as  these  associations  were 
to  be  composed  of  foreigners,  associated  to  promote  the  abolition 
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of  slavery  in  our  Southern  States,  they  would  be  an  unwarranta- 
ble interference  with  a  matter  of  domestic  concern  to  those  states; 
and  so  far  as  they  then  were,  or  were  to  be,  composed  of  citizens 
of  states  other  than  those  in  which  the  abolition  was  to  be  brought 
about,  they  would  be  equally  unwarrantable.  But  it  will  be  seen 
hereafter  how  far  constitutional  restraints  were  or  were  not  at- 
tended to  when  the  subsequent  abolition  societies  were  formed 
and  took  the  field  under  circumstances  that  did  not  exist  in 
1789.  At  that  time  no  addition  to  the  area  of  slavery  was  con- 
templated, or  was  apparently  likely  to  take  place.  The  area 
of  slavery  was  limited,  and  it  was  not  until  a  later  period  that 
the  expansion  of  the  Union  brought  into  consideration  ques- 
tions relating  to  an  increase  in  the  number  of  slave  -  holding 
states. 

I  have  already  described  what  took  place  in  consequence  of 
the  acquisition  of  Louisiana,  in  1803,  and  the  events  which  fol- 
lowed that  acquisition  down  to  and  including  the  admission  of 
Missouri  into  the  Union  in  1820.  The  settlement  known  as  the 
Missouri  Compromise  had  fixed  the  future  condition  of  all  terri- 
tory of  the  United  States  in  respect  to  African  slavery,  so  far  as 
it  had  not  been  fixed  by  previous  settlements.  Its  grand  princi- 
ple was  that,  as  to  all  the  territory  acquired  by  the  Louisiana 
purchase  lying  north  of  the  parallel  of  36°  30',  slavery  was  to  be 
and  remain  interdicted ;  and  that  as  to  the  territory  lying  south 
of  that  parallel,  Congress  might  permit  it.  This  result  being 
reached  in  1820,  it  is  now  necessary  to  state  succinctly  what 
began  to  occur  in  about  eight  j^ears  afterwards  in  regard  to  the 
abolition  of  slavery  where  it  was  under  the  guarantee  of  the 
Federal  Constitution. 

It  is  to  be  noted  that  the  first  anti- slavery  agitation  was 
begun  where  it  should  have  been,  in  slave-holding  states,  as  early 
as  1815.  Benjamin  Lundy,  of  Quaker  descent,  was  born  in  New 
Jersey  in  1789.  He  settled  in  Virginia  at  the  age  of  nineteen, 
and  seven  years  afterwards,  at  the  age  of  twenty-six,  he  organ- 
ized an  anti-slavery  society  which  he  called  the  "  Unioa  Humane 
Society."  In  a  few  months  the  membership  embraced  several 
hundred  persons.  In  1816  he  published  an  "Appeal  to  Philan- 
thropists." Next  he  began  the  publication  of  a  paper  called  The 
Genius  of  Universal  Emancipation.     In  the  summer  of  1824  he 
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travelled  through  the  states  of  Virginia  and  North  Carolina, 
making  addresses  and  forming  anti-slavery  societies.  In  October 
of  that  year  he  went  to  Baltimore,  and  there  renewed  the  pub- 
lication of  his  paper  called  The  Genius.  "  He  was,"  says  an 
author  of  great  accuracy,  "highly  esteemed  and  well  sustained 
in  the  slave  states.  Feeble  in  body  and  far  from  robust  in  mind, 
he  still  had  the  heart  of  a  philanthropist,  and  the  devotion  of  the 
early  Christian  Martyrs." '  He  had  all  the  mildness  of  the 
Quaker  spirit,  and  his  methods  for  the  abolition  of  slavery,  at 
this  early  period,  contemplated  persuasion  of  the  slave-holders, 
gradual  emancipation,  and  some  system  of  compensation  to  those 
whose  property  in  slaves  might  be  taken  from  them  by  public 
action  of  their  own  states.  This  was  a  perfectly  legitimate  kind 
of  agitation ;  and  if  Lundy  had  confined  his  efforts  to  slave- 
holding  states  much  good  would  have  been  done,  for  he  had 
formed  many  anti- slavery  societies  in  Virginia,  North  Carolina, 
and  Maryland.  Unfortunately,  however,  he  went  to  Massachu- 
setts to  form  similar  societies,  which  would  co-operate  with  those 
that  he  had  already  established  in  three  of  the  slave  states.  His 
effort  in  Massachusetts,  if  it  had  been  confined  to  such  co-opera- 
tion as  citizens  of  a  non-slaveholding  state  might  properly  afford, 
would  have  done  no  harm.  But  the  clanger  was  twofold ;  first, 
because  his  plans  were  liable  to  be  misunderstood,  and  secondly, 
because  he  might  be  himself  deflected  from  his  original  purpose. 
This  turned  out  to  be  the  case.  An  address  which  he  delivered 
in  the  toWn-hall  of  Worcester,  Massachusetts,  on  the  20th  of 
August,  1828,  was  rightly  understood  by  his  hearers  as  proof, 
from  a  man  who  could  speak  from  personal  knowledge,  that 
a  very  considerable  part  of  the  people  of  the  Southern  States 
iu  which  he  had  carried  on  his  work  desired  the  abolition  of 
slavery."  So  far  this  was  well.  But  Lundy  next  went  to 
Boston,  where  he  addressed  a  meeting  of  clergymen,  urging  a 
friendly  co-operation  with  the  people  of  the  South  in  extinguish- 
ing slavery.  There  is  extant  a  letter  written  by  the  Kev.  Dr. 
William  E.  Channing  to  Daniel  Webster,  after  he  had  heard 
Lundy.    It  touches  so  exactly  the  risks  attending  an  anti-slavery 
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agitation  in  a  free  state,  and  is  so  remarkably  prophetic,  that  it 
should  be  quoted  here. 

"Boston,  May  14th,  1828. 

"My  dear  Sir, — I  wish  to  call  your  attention  to  a  subject  of  general  in- 
terest. 

"A  little  while  ago,  Mr.  Lundy,  of  Baltimore,  the  editor  of  a  paper  called 
The  Genius  of  Universal  Emancipation,  visited  this  part  of  the  country  to  stir  us 
up  to  the  work  of  abolishing  slavery  at  the  South,  and  the  intention  is  to  organize 
societies  for  this  purpose.  I  know  few  objects  into  which  I  should  enter  with 
more  zeal,  but  I  am  aware  how  cautiously  exertions  are  to  be  made  for  it  in  this 
part  of  the  country.  I  know  that  our  Southern  brethren  interpret  every  word 
from  this  region  on  the  subject  of  slavery  as  an  expression  of  hostility.  I  would 
ask  if  they  cannot  be  brought  to  understand  us  better,  and  if  we  can  do  any  good 
till  we  remove  their  apprehensions.  It  seems  to  me,  that  before  moving  in  this 
matter,  we  ought  to  say  to  them  distinctly,  '  We  consider  slavery  as  your  calam- 
ity, not  your  crime,  and  we  will  share  with  you  the  burden  of  putting  an  end  to 
it.  We  will  consent  that  the  public  lands  shall  be  appropriated  to  this  object ;  or 
that  the  general  government  shall  be  clothed  with  power  to  apply  a  portion  of 
revenue  to  it.' 

"I  throw  out  these  suggestions  merely  to  illustrate  my  views.  We  must 
first  let  the  Southern  States  see  that  we  are  their  friends  in  this  affair,  that  we 
sympathize  with  them,  and  from  principles  of  patriotism  and  philanthropy  are 
willing  to  share  the  toil  and  expense  of  abolishing  slavery,  or  I  fear  interference 
will  avail  nothing.  I  am  the  more  sensitive  on  this  subject  from  my  increased 
solicitude  for  the  preservation  of  the  Union.  I  know  no  public  interest  so  im- 
portant as  this.  I  ask  from  the  general  government  hardly  any  other  boon  than 
that  it  will  hold  us  together  and  preserve  pacific  relations  and  intercourse  among 
the  states.  I  deprecate  everything  which  sows  discord  and  exasperates  sectional 
animosities.  If  it  will  simply  keep  us  at  peace,  and  will  maintain  in  full  power 
the  national  courts,  for  the  purpose  of  settling  quietly  among  citizens  of  the  dif- 
ferent states  questions  which  might  otherwise  be  settled  by  arms,  I  shall  be 
satisfied 

"My  fear  in  regard  to  our  efforts  against  slavery  is,  that  we  shall  make  the 
case  worse  by  rousing  sectional  pride  and  passion  for  its  support,  and  that  we 
shall  only  break  the  country  into  two  great  parties,  which  may  shake  the  foun- 
dations of  government. 

"I  have  written  to  you  because  your  situation  gives  you  advantages  which 
perhaps  no  other  man  enjoys  for  ascertaining  the  method,  if  any  can  be  devised, 
by  which  we  may  operate  beneficially  and  safely  in  regard  to  slavery.  Appeals 
will  probably  be  made  soon  to  the  people  here,  and  I  wish  that  wise  men  would 
save  us  from  the  perils  to  which  our  very  virtues  expose  us. 

"  With  great  respect  your  friend, 

"  Wm.  E.  Channing." 

The  most  unfortunate  consequence  of  Lundy's  visit  to  Boston 
was  that  he  there  came  in  contact  with  "William  Lloyd  Garrison, 
a  young  printer  of  much  more  positive  qualities  than  Lundy,  and 
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of  a  very  different  spirit.  Garrison  was  not  at  that  time  specially 
interested  in  the  matter  of  slavery,  but  he  soon  became  so  from 
his  intimacy  with  Lundy.  He  accompanied  Lundy  to  Baltimore, 
to  assist  him  in  the  publication  of  his  paper,  which  was  sustained 
mainly  by  subscribers  and  advertisers  in  the  slave  states,  where  he 
had  been  doing  quiet  but  effective  anti-slavery  work.  But  Gar- 
rison's influence  over  Lundy  and  his  paper  became  the  very  re- 
verse of  what  it  should  have  been.  There  were  some  three  hun- 
dred anti-slavery  societies  in  the  slave  states ;  but  as  soon  as  the 
members  of  these  bodies  saw  individuals  attacked  by  Garrison  as 
personally  responsible  for  the  "  sin  "  of  slavery,  they  dropped  off, 
and  Lundy's  work  was  frustrated.  The  South  became  imbittered 
against  all  anti- slavery  men,  however  moderate,  when  it  was 
found  that  Garrison  dominated  Lundy. 

There  have  been,  and  there  will  probably  continue  to  be,  those 
who  think  that  Garrison  and  the  men  with  whom  he  afterwards 
became  associated  had  to  encounter  an  evil  which  was  essentially 
a  moral  wrong,  and  that  it  was  necessary  to  use  vituperation  and 
denunciation  of  the  slave-holders  in  order  to  arouse  the  whole 
country  to  the  enormity  of  a  system  which  treated  human  beings 
as  chattels.  The  historian,  however,  who  has  to  trace  the  causes 
which  finally  led  to  a  civil  war,  and  Avho  must  deal  with  the  acts 
of  individuals  and  bodies  of  men  as  those  of  persons  morally  re- 
sponsible for  the  mischief  they  have  done,  must  estimate  all  such 
excuses  according  to  their  true  value.  The  early  "  Abolitionists  " 
were  as  much  responsible  for  the  consequences  of  their  acts  as 
any  men  ever  were,  and  as  all  men  must  be.  It  is  of  no  avail  to 
plead  that  these  men  were  fanatics.  Fanaticism  will  account  for 
peculiarities  of  individual  character  and  conduct,  but  it  does  not 
absolve  men  from  responsibility  for  the  consequences  of  their  acts. 
Zeal,  persistency,  and  a  steady  pursuit  of  an  object  are  good  qual- 
ities in  reformers;  but  unless  they  are  accompanied  by  a  wise 
adaptation  of  means  to  ends  they  will  often  do  great  mischief. 
With  scarcely  a  single  exception,  the  leading  men  who  initiated 
and  carried  on  the  anti-slavery  agitation  in  the  North,  and  who 
became  distinctively  known  as  the  "  Abolitionists,"  had  one  com- 
mon characteristic.  They  would  not  recognize  the  limits  of 
human  responsibility.  Beginning  with  a  disregard  of  constitu- 
tional obligations  and  restraints,  and    utterly    discarding    the 
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duties  of  citizenship,  they  went  on  until  they  had  made  and  an- 
nounced themselves  enemies  of  the  Union,  and  openly  advocated 
its  dissolution,  because  the  Constitution  gave  a  certain  sanction 
to  slavery.  They  proclaimed  it  as  their  "unalterable  purpose 
and  determination  to  live  and  labor  for  a  dissolution  of  the  pres- 
ent Union  by  all  lawful  and  fust,  though  bloodless  and  pacific 
means,  and  for  the  formation  of  a  new  republic  that  shall  be  such, 
not  in  name  only  but  in  full  living  reality  and  truth."  !  The 
lawful  and  just,  though  bloodless  and  pacific  means,  which  they 
employed,  consisted  in  the  fiercest  denunciation  of  all  slave- 
holders, and  the  inculcation  of  the  idea  that  the  Constitution  was 
a  bond  of  iniquity,  to  be  gotten  rid  of  by  destroying  the  union 
between  the  free  and  the  slave  states.  It  was  a  mere  abuse  of 
language  to  call  such  means  bloodless  and  pacific.  It  might  take 
a  long  time  to  break  up  the  Union,  but  when  the  crisis  should 
come  it  must  necessarily  be  neither  bloodless  nor  peaceful.  It 
was  sheer  folly  for  men  to  suppose  that  the  people  of  the  slave- 
holding  states  would  quietly  submit  to  the  destruction  of  all  the 
guarantees  and  arrangements  of  the  Constitution,  or  that  a  new 
republic  could  be  formed  in  which  there  would,  be  no  slavery, 
without  a  civil  war,  and  without  an  enormous  sacrifice  of  life  and 
property.  It  is  no  excuse  for  the  early  Abolitionists  that  they 
did  not  foresee  a  civil  war.  They  ought  to  have  foreseen  it. 
Others  foresaw  it,  and  warned  them.  The  popular  instinct,  in 
places  where  they  carried  on  their  early  agitation,  felt  that  a 
sectional  division  must  result  from  it,  and  they  were  sometimes 
made  objects  of  popular  violence,  which  gave  them  the  opportu- 
nity to  play  the  part  of  martyrs.  William  Lloyd  Garrison  is  the 
man  who  is  chiefly  responsible  for  the  spirit  and  method  of  the 
anti-slavery  agitation  ;  and  therefore,  unwelcome  as  this  portion 
of  our  national  history  may  be,  it  is  necessary  to  allude  to  his 
course  after  the  death  of  Benjamin  Lundy.  As  soon  as  Garrison 
was  able  to  utter  his  fulminations  in  Lundy's  paper  he  began  to 
denounce  the  slave-holders  as  pirates,  thieves,  and  robbers.  Gar- 
rison was  prosecuted,  fined,  and  imprisoned  in  Maryland.    He  lay 

See  the  Resolutions  adopted  at  the  anniversary  of  the  Massachusetts  Anti- 
Slavery  Society,  January  23,  24,  1850,  and  similar  resolutions  passed  in  Ohio 
by  anti-slavery  bodies,  quoted  in  Cuvtis's  Life  of  Daniel  Webster,  II.  399-400, 
note. 
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in  jail  for  forty-nine  days,  when  Arthur  Tappan,  of  New  York, 
sent  the  money  which  secured  his  liberation.  Lundy's  paper  and 
influence  were  now  destroyed:  he  went  to  Philadelphia  and 
started  another  paper,  but  in  this  effort  he  failed.  "  Misfortune 
followed  misfortune,  until  in  a  few  years,  overwhelmed  by  poverty 
and  disappointment,  and  exhausted  by  his  ardent  but  ineffectual 
work  for  freedom,  he  departed  from  life."1  Garrison,  after  his 
liberation  from  prison,  wandered  about  for  several  months  in  a 
frame  of  mind  that  might  have  been  expected  from  what  he  had 
undergone ;  for  a  man  of  his  temperament  could  not  see  the  error 
that  he  had  committed.  Imbittered  against  all  who  did  not 
think  as  he  did,  he  went  to  Boston  and  established  a  paper  which 
he  called  The  Liberator.  He  was  a  vigorous  writer,  and  when,  to 
his  native  command  of  nervous  expression  in  idiomatic  English 
was  added  the  vituperative  and  denunciatory  style  which  he  em- 
ployed for  thirty  years,  it  is  not  strange  that  his  writings  should 
have  produced  the  effect  at  which  he  aimed. 

It  may  seem  singular  that  a  press  which  was  not  only  vindic- 
tive but  avowedly  and  openly  disloyal  to  the  Union  should  have 
had  readers  in  such  a  community  as  Massachusetts,  and  that  its 
conductor  should  have  acquired  influence.  But  there  are  always 
large  numbers  of  persons  in  such  communities  who  can  be  influ- 
enced by  their  emotions  when  the  writer  who  addresses  them 
throws  off  all  civil  restraint,  all  political  obligation,  and  all  heed 
of  consequences.  In  the  first  number  of  his  paper  Garrison  said 
that  he  did  not  "  wish  to  speak  or  write  with  moderation.  Let 
Southern  oppressors  tremble !  Let  their  Northern  apologists 
tremble !"  He  never  did  speak  or  write  with  moderation.  In  his 
whole  career  he  never  suggested  one,  practical  measure  by  which 
slavery  could  be  removed.  Practical  measures  were  not  what  he 
aimed  at.  Measures  that  statesmen  could  consider — that  men  in 
public  life  could  weigh,  examine,  and  advocate — formed  no  part 
of  his  objects.  Southern  oppressors  Avere  to  "tremble,"  their 
Northern  apologists  were  to  "  tremble."  This  meant  that  terror 
was  to  be  excited  ;  that  a  moral  force  was  to  gather  which  would 
sweep  away  all  constitutional  restraints,  and.  destroy  the  bonds 
which  held  the  Union  together.     If  the  deluge  should  come,  no 


Thayer's  Kausas  Crusade,  p.  80. 
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matter.  To  the  deluge  Garrison  made  no  objection.  Although 
it  did  not  come  exactly  as  he  anticipated,  no  man  exerted  a  more 
potent  influence  than  he  in  bringing  about  that  condition  of  things 
which  resulted  in  the  civil  war.  That  the  war  brought  about 
the  abolition  of  slavery  is  a  fact  which  many  persons  accept  as 
ample  compensation  for  all  the  evils  of  such  a  war ;  while  the 
agency  of  the  men  who  made  that  conflict  inevitable  is  accounted 
to  them  for  their  glory,  without  any  proper  estimation  of  what 
might  have  been  and  must  have  been  the  consequence  of  deal- 
ing with  slavery  in  a  different  spirit  and  by  different  methods. 
For  it  is  unquestionably  true  that  the  work  begun  by  Lundy 
in  the  South  had  done  much  good,  and  that  if  the  kind  of  North- 
ern co-operation  outlined  by  Dr.  Channing  in  his  letter  to  Mr. 
Webster  could  have  been  brought  about,  a  beginning  could  have 
been  made  from  which  the  best  results  could  have  been  augured. 
This  is  proved  by  what  was  taking  place  in  Yirginia  at  the  time 
of  the  first  formation  of  the  anti-slaveiy  societies  which  came 
into  the  field  in  the  free  states,  the  earliest  of  them  dating  from 
the  year  1832.  The  societies  organized  by  Lundy  in  the  South 
had  left  a  good  impression  before  they  were  dissolved,  because 
Lundy's  methods  were  acceptable  to  the  Southern  people  so  long 
as  they  were  not  perverted  by  Garrison.  In  Virginia  a  conviction 
of  the  moral,  social,  and  economical  evils  of  slavery  was  spread- 
ing among  the  largest  slave-holders.  In  their  legislature  Virginia 
gentlemen  of  character  and  influence  could  freely  discuss  and 
shape  measures  looking  to  a  radical  but  gradual  change  because 
there  was  as  yet  no  interference  from  without,  such  as  came  sud- 
denly into  activity  after  the  anti-slavery  societies  were  formed  in 
the  North.1 

In  1831-32,  Mr.  Jefferson  Eandolph,  a  grandson  of  Thomas 
Jefferson,  represented  the  county  of  Albemarle  in  the  Assembly  of 
Virginia.  This  was  one  of  the  largest  slave-holding  counties  in 
the  state.  Mr.  Eandolph  introduced  a  bill  to  effect  a  gradual  and 
prospective  emancipation  of  slaves.  A  debate  ensued,  in  which 
all  the  evils  of  slavery  were  set  forth  quite  as  strongly  as  they 

1  The  New  England  Anti-Slavery  Society  was  organized  in  Boston  on  the  30th 
of  January,  1832.  The  New  York  Society  in  October,  1833,  and  the  National  Anti- 
Slavery  Society  at  Philadelphia  in  December,  1833.  Affiliated  local  societies  of 
the  same  kind  sprang  up  at  once  in  many  towns  and  villages  of  the  North. 
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ever  have  been  anywhere.  But  Mr.  Eandolph  did  not  press  his 
bill  to  a  vote,  as  the  House  was  not  prepared  for  action  upon  it. 
They,  however,  adopted  a  resolution  declaring  that  "  they  were 
profoundly  sensible  of  the  great  evils  arising  from  the  condition 
of  the  colored  population  of  the  commonwealth,  and  were  induced 
by  policy  as  well  as  humanity  to  attempt  the  immediate  removal 
of  the  free  negroes ;  but  that  further  action  upon  the  removal  of 
the  slaves  should  await  a  more  definite  development  of  public 
opinion."  Eandolph,  who  had  thus  taken  the'  lead  on  this  mo- 
mentous subject,  was  again  elected  by  his  constituents. 

In  the  midst  of  this  state  of  things,  and  before  the  next  meet- 
ing of  the  legislature,  intelligence  came  from  the  North  of  the 
formation  of  anti-slavery  societies,  their  aim,  spirit,  and  temper. 
The  aspect  in  which  these  proceedings  presented  themselves  to 
people  in  the  South  was  most  alarming.  Strangers  coming  to- 
gether in  the  free  states  to  assail  all  slave-holders  as  sinners,  and 
to  demand  instant  abolition,  aroused  fears  of  the  most  dangerous 
consequences  to  the  safety  of  Southern  homes,  and  an  intense  in- 
dignation against  such  an  external  interference  with  the  domestic 
condition  of  the  Southern  States.  A  sudden  revulsion  of  public 
sentiment  in  Virginia  was  followed  by  a  similar  revulsion  every- 
where in  the  South  where  an  amelioration  of  the  condition  of  the 
colored  race  was  in  consideration.  This  change  of  feeling  led 
Southern  statesmen  to  seek  new  devices  for  strengthening  the 
political  power  of  their  section  in  the  Union.  The  field  became 
changed.  The  fact  that  slavery  was  a  domestic  institution  of  cer- 
tain states,  with  which  the  citizens  of  other  states  could  not  right- 
fully interfere,  ceased  in  the  opinion  of  Southern  men  to  be  a 
sufficient  barrier  against  Northern  aggression.  There  came  about 
a  resolute  purpose  to  enlarge  the  area  of  slavery,  and  thus  to 
erect  new  barriers  against  external  interference,  by  augmenting 
the  power  of  the  Southern  section,  as  a  section  which  had  to  de- 
fend itself  on  the  theatre  of  national  politics.  In  a  short  time  a 
change  took  place  in  the  Southern  feeling  respecting  the  insti- 
tution itself,  and  many  persons  of  pure  and  religious  character 
began  to  defend  it  by  religious  sanctions  and  on  religious  grounds. 

It  was  in  the  highest  degree  unfortunate  that  the  movement 
in  Virginia  towards  emancipation  should  have  been  thus  ai'rested. 
Virginia  had  much  influence  throughout  the  other  slave-holding 
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states,  and  although  her  legislation  in  regard  to  slavery  in  her 
own  borders  might  not  be  immediately  followed  elsewhere,  it  was 
most  important  that  her  public  men  should  be  left  undisturbed  to 
frame  measures  that  would  show  what  could  be  effected.  The 
first  step  which  they  contemplated  was  the  immediate  removal  of 
the  free  negroes — a  numerous  population  whose  condition,  as  may 
be  inferred  from  the  language  of  the  resolution  adopted  by  the 
Assembly,  appealed  strongly  to  the  "  policy  "  as  well  as  to  the 
"  humanity  "  of  the  state.  The  state  alone  could  take  the  initia- 
tive in  any  scheme  for  colonizing  her  free  blacks.  But  there  were 
modes  in  which  the  Federal  Government  could  aid  Yirginia  by 
subsidiary  legislation.  There  was  no  constitutional  obstacle  to  a 
grant  of  a  portion  of  the  public  lands  to  the  state  of  Virginia  for 
the  purpose  of  applying  the  proceeds  in  aid  of  any  system  of  colo- 
nization which  the  state  might  adopt.  An  experiment  of  the 
utmost  consequence  might  thus  have  been  tried  with  the  assent 
of  both  the  great  sections  of  the  country,  and  it  cannot  be  doubted 
that  if  that  assent  had  been  given  in  Congress  the  experiment 
would  have  met  with  success.  It  was  the  very  measure  contem- 
plated by  those  wise  and  judicious  persons  in  the  North  who, 
although  few  in  number,  were  anxiously  considering  how  the 
North  could  co-operate  with  the  South  in  the  removal  of  slavery.1 
The  first  thing  that  needed  to  be  done  in  such  a  state  as  Virginia 
was  to  remove  the  free  negroes  from  contact  with  the  slaves.  The 
free  negroes  were  not  in  general  a  valuable  element  in  the  labor 
of  the  state.  Their  removal  being  accomplished,  action  for  the 
removal  of  slavery  could  have  been  followed  without  disturbance 
by  a  system  of  gradual  emancipation,  after  a  more  definite  devel- 
opment of  public  opinion  had  taken  place.  But  that  development 
of  public  opinion  could  not  take  place  after  the  sudden  irruption 
of  the  Northern  anti-slavery  societies  into  the  field  had  changed 
the  whole  aspect  of  affairs — after  it  had  become  a  study  with 
Southern  statesmen  to  find  how  they  could  erect  new  barriers  for 
the  defence  of  slavery  by  increasing  the  political  power  of  their 
section  in  the  Union.  It  was  not  their  fault  that  such  new  bar- 
riers appeared  to  them  to  be  necessary  in  their  situation.  It  was 
the  fault  of  those  Northern  agitators  who  proclaimed  that  the 


See  the  letter  of  Dr.  Channirjg  to  Mr.  Webster,  quoted  nnte,  p.  346. 
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Union  itself  was  "an  accursed  thing,"  and  that  if  immediate 
emancipation  were  not  adopted  the  Union  must  be  broken  up. 
Thus  it  came  to  be  considered  in  the  South  that  the  extension  of 
slavery  into  new  regions,  by  insisting  on  a  right  to  carry  it  into 
the  territories  of  the  United  States,  thereby  adding  to  the  number 
of  slave-holding  states  as  each  territory  should  become  a  state,  was 
the  great  panacea  against  that  Northern  aggression  which  was  ac- 
cumulating a  moral  force  for  attacking  slavery  in  the  states  where 
it  had  long  existed.  Against  the  effect  of  that  force  Southern 
men  believed  that  the  long-unquestioned  right  of  a  state  to  have 
the  exclusive  control  of  its  domestic  institutions  had  ceased  to  be 
sufficient.  They  did  not  cease  to  assert  their  rights  under  the 
Constitution,  but  they  believed  it  to  be  necessary  to  increase  their 
political  power  in  the  Union  by  laying  hold  of  every  legitimate 
means  for  increasing  the  number  of  slave  states. 

It  is  worthy  of  note  that  in  the  plans  contemplated  in  "Vir- 
ginia in  1832-33,  her  public  men  were  not  deterred  by  the  cer- 
tainty that  if  those  plans  should  go  into  successful  operation 
the  relative  representation  of  their  states  in  the  lower  house  of 
Congress  would  be  proportionately  diminished.  But  now  all  this 
was  changed.  It  became  of  the  highest  public  necessity,  in  the 
view  of  Southern  men,  not  only  to  adhere  to  their  existing  right 
under  the  Constitution  to  have  the  representation  of  their  respec- 
tive spates  include  the  stipulated  three  fifths  of  the  slaves  in  reck- 
oning the  population  of  each  state,  but  also  that  the  Southern  or 
slave-holding  section  of  the  Union,  as  a  section,  should  secure  an 
increase  of  its  political  power  in  the  Union  by  adding  new  slave 
states  at  every  opportunity. 

It  was  only  a  few  years  after  the  occurrence  in  Virginia  which 
I  have  above  described  that  the  new  Southern  attitude  took  defi- 
nite shape.  The  movement  in  the  Virginia  legislature,  which 
came  to  such  an  unfortunate  end,  took  place  in  1832-33.  On  the 
12th  of  January,  1838,  Mr.  Calhoun  embodied  the  Southern  posi- 
tion in  certain  resolutions  which  he  introduced  in  the  Senate  of 
the  United  States.  These  resolutions,  covering  every  aspect  of 
slavery  which  then  presented  itself,  read  as  follows : 

Mr.  Calhoun's  Resolutions — Friday,  January  12, 1838. 
1.  Resolved,  That,  in  the  adoption  of  the  Federal  Constitu- 
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tion,  the  states  adopting  the  same  acted,  severally,  as  free,  inde- 
pendent, and  sovereign  states ;  and  that  each  for  itself,  by  its 
own  voluntary  assent,  entered  the  Union  with  the  view  to  its  in- 
creased security  against  all  dangers,  domestic  as  well  as  foreign, 
and  the  more  perfect  and  secure  enjoyment  of  its  advantages — ' 
natural,  political,  and  social. 

2.  Resolved,  That,  in  delegating  a  portion  of  their  powers  to 
be  exercised  by  the  Federal  Government,  the  states  retained,  sev- 
erally, the  exclusive  and  sole  right  over  their  own  domestic  insti- 
tutions and  police,  to  the  full  extent  to  which  those  powers  were 
not  thus  delegated,  and  are  alone  responsible  for  them ;  and  that 
any  intermeddling  of  any  one  or  more  states,  or  a  combination 
of  their  citizens,  with  the  domestic  institutions  and  police  of  the 
others,  on  any  ground,  political,  moral,  or  religious,  or  under  any 
pretext  whatever,  with  the  view  to  their  alteration  or  subversion, 
is  not  warranted  by  the  Constitution,  tending  to  endanger  the  do- 
mestic peace  and  tranquillity  of  the  states  interfered  with,  sub- 
versive of  the  objects  for  which  the  Constitution  was  formed, 
and,  by  necessary  consequence,  tending  to  weaken  and  destroy 
the  Union  itself. 

3.  Resolved,  That  this  government  was  instituted  and  adopt- 
ed by  the  several  states  of  this  Union  as  a  common  agent,  in 
order  to  carry  into  effect  the  powers  which  they  had  delegated 
by  the  Constitution  for  their  mutual  security  and  prosperity, 
and  that,  in  fulfilment  of  this  high  and  sacred  trust,  this  govern- 
ment is  bound  so  to  exercise  its  powers  as  not  to  interfere  with 
the  stability  and  security  of  the  domestic  institutions  of  the  states 
that  compose  the  Union ;  and  that  it  is  the  solemn  duty  of  the 
government  to  resist,  to  the  extent  of  its  constitutional  power,  all 
attempts  by  one  portion  of  the  Union  to  use  it  as  an  instrument 
to  attack  the  domestic  institutions  of  another,  or  to  weaken  or 
destroy  such  institutions. 

4.  Resolved,  That  domestic  slavery,  as  it  exists  in  the  South- 
ern and  "Western  states  of  this  Union,  composes  an  important  part 
of  their  domestic  institutions,  inherited  from  their  ancestors,  and 
existing  at  the  adoption  of  the  Constitution,  by  which  it  is  recog- 
nized as  constituting  an  important  element  in  the  apportionment 
of  powers  among  the  states,  and  that  no  change  of  opinion  or 
feeling  on  the  part  of  the  other  states  of  the  Union  in  relation  to 
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• 

it  can  justify  them  or  their  citizens  in  open  and  systematic  attacks 
thereon,  with  the  view  to  its  overthrow ;  and  that  all  such  attacks 
are  in  manifest  violation  of  the  mutual  and  solemn  pledge  to  pro- 
tect and  defend  each  other,  given  by  the  states  respectively,  on 
entering  into  the  constitutional  compact  which  formed  the  Union, 
and  as  such  are  a  manifest  breach  of  faith,  and  a  violation  of  the 
most  solemn  obligations. 

5.  Resolved,  That  the  interference  by  the  citizens  of  any  of 
the  states,  with  the  view  to  the  abolition  of  slavery  in  this  Dis- 
trict, is  endangering  the  rights  and  security  of  the  people  of  the 
District,  and  that  any  act  or  measure  of  Congress  designed  to 
abolish  slavery  in  this  District  would  be  a  violation  of  the  faith 
implied  in  the  cessions  by  the  states  of  Virginia  and  Maryland,  a 
just  cause  of  alarm  to  the  people  of  the  slave-holding  states,  and 
have  a  direct  and  inevitable  tendency  to  disturb  and  endanger  the 
Union. 
r  6.  And  Resolved,  That  any  attempt  of  Congress  to  abolish 
slavery  in  any  territory  of  the  United  States  in  which  it  exists 
would  create  serious  alarm  and  just  apprehension  in  the  states 
sustaining  that  domestic  institution;  would  be  a  violation  of 
good  faith  towards  the  inhabitants  of  any  such  territory  who 
have  been  permitted  to  settle  with  and  hold  slaves  therein,  be- 
cause the  people  of  any  such  territory  have  not  asked  for  the 
abolition  of  slavery  therein,  and  because,  when  any  such  ter- 
ritory shall  be  admitted  into  the  Union  as  a  state,  the  people 
thereof  will  be  entitled  to  decide  that  question  exclusively  for 
themselves. 

The  final  vote  upon  the  adoption  of  these  resolutions  was  : 

Yeas — Messrs.  Allen,  Bayard,  Benton,  Black,  Brown,  Buchan- 
an, Calhoun,  Clay  of  Alabama,  Clay  of  Kentucky,  Crittenden, 
Cuthbert,  Fulton,  Grundy,  Hubbard,  King,  Lumpkin,  Lyon,  Mer- 
rick, Nicholas,  Niles,  Norvell,  Pierce,  Preston,  Kives,  Eoane,  Kob- 
inson,  Sevier,  Smith  of  Connecticut,  Strange,  Tipton,  Walker, 
White,  Williams,  Wright,  Young— 35. 

Nays— Messrs.  Clayton  of  Delaware,  Davis,  Knight,  McKean 
of  Pennsylvania,  Prentiss,  Eobbins,  Smith  of  Indiana,  Swift,  and 
Webster— 9. 

Massachusetts,  Vermont,  and  Khode  Island  were  the  only 
states  that  voted  in  the  negative. 
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Although  these  resolutions  asserted  some  undeniable  truths, 
Mr.  "Webster  and  Mr.  Clayton  voted  against  them,  because  they 
could  not  affirm  many  of  the  propositions  which  they  contained. 

Mr.  Calhoun's  resolutions,  tinged  with  his  peculiar  views 
respecting  the  relations  of  the  states  to  the  Federal  Government, 
treated  the  territorial  possessions  of  the  United  States  as  proper- 
ty belonging  in  common  to  the  states  as  members  of  a  confeder- 
acy, and  made  the  government  the  agent  of  the  states  for  the 
management  and  disposal  of  it.  This  was  not  in  accordance 
with  the  territorial  clause  of  the  Constitution,  unless  that  clause, 
in  speaking  of  "  the  territory  "  or  "  other  property  belonging  to 
the  United  States,"  meant  to  use  the  latter  term  as  designating 
the  states  severally.  There  were  two  very  strong  reasons  against 
this  construction.  First,  wherever  the  Constitution  uses  the  term 
"  the  United  States,"  and  wherever  it  uses  the  term  "  the  states," 
the  immediate  context  shows  whether  it  means  by  the  former 
the  government  established  by  and  under  the  Constitution,  and 
whether  it  means  by  the  latter  the  states  in  their  capacities  as 
distinct  political  communities.  Then,  too,  when  the  Constitution 
was  established,  some  of  the  states  held  indefinite  claims  to  lands 
lying  westward  towards  the  Mississippi  River.  But  these  claims 
were  ceded  by  those  states  to  the  United  States ;  and  when  the 
territorial  clause  spoke  of  '"'the  territory"  belonging  to  the 
United  States,  it  referred  to  the  Northwestern  Territory,  which 
had  become  the  property  of  the  United  States,  as  the  United 
States  existed  under  the  Articles  of  Confederation.  But  as  no 
proper  authority  existed  in  the  Congress  of  the  Confederation  to 
make  rules  and  regulations  respecting  this  territory,  the  territo- 
rial clause  of  the  Constitution  was  framed  so  as  to  create  this 
power  in  the  new  Congress ;  and  the  power  was  extended  to 
"  other  property  "  of  the  United  States,  because  it  was  expected 
that  the  United  States  would  acquire  other  territorial  property 
than  the  Northwestern  Territory. 

Coupled  with  his  peculiar  views  concerning  the  ownership  of 
territorial  property,  Mr.  Calhoun's  resolutions  also  assumed  that 
a  citizen  of  a  state  where  slave  property  existed  by  the  local  law 
had  an  indefeasible  constitutional  right  to  emigrate  with  such 
property  into  any  territory  of  the  United  States.  If  this  was 
constitutionally  sound  it  would  follow  that  Congress  could  not 
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make  a  rule  or  regulation  respecting  any  territory  that  would 
deprive  the  citizen  of  a  slave-holding  state  of  the  right  to  emi- 
grate into  that  territory  and  carry  his  slave  property  with  him, 
with  all  its  incidents  and  peculiarities.  This,  therefore,  would 
have  reduced  the  power  to  make  rules  and  regulations  to  a  mere 
power  to  sell  or  otherwise  dispose  of  the  public  lands,  and  would 
have  excluded  the  power  to  prescribe  the  conditions  of  social  life 
within  a  territory,  and  might  even  exclude  the  power  to  establish 
civil  government.  This,  however,  became  the  Southern  doctrine, 
as  it  was  afterwards  contended  for  in  the  case  of  Dred  Scott. 

The  long  period  of  comparative  repose  which  followed  the 
Missouri  Compromise  was  not  broken  until  the  annexation  of 
Texas  in  1845  brought  a  foreign  slave-holding  republic  into  the 
Union  as  a  state.  Then  followed  the  war  between  the  United 
States  and  Mexico,  in  consequence  of  the  annexation  of  Texas, 
which  was  a  remote  province  wrested  from  Mexico  by  a  revolu- 
tion, and  which  had  been  for  nine  years  an  independent  republic. 
During  the  progress  of  the  war,  which  was  quite  likely  to  result 
in  a  further  acquisition  of  territory  by  the  United  States,  efforts 
were  made  in  Congress  to  impose  a  restriction  against  slavery 
upon  all  territory  that  might  be  thus  acquired.  Among  these 
efforts  the  so-called  "Wilmot  Proviso"  became  the  occasion  of 
much  angry  sectional  feeling.  To  a  bill  pending  in  the  House  of 
Representatives  for  making  peace  with  Mexico,  David  Wilmot,  a 
Pennsylvania  member,  on  the  6th  of  April,  1846,  proposed  the 
following  amendment : 

"  Provided,  That  as  an  express  fundamental  condition  to  the 
acquisition  of  any  territory  from  the  Republic  of  Mexico  by  the 
United  States,  by  virtue  of  any  treaty  which  may  be  negotiated 
between  them,  and  to  the  use  by  the  executive  of  the  moneys 
herein  appropriated,  neither  slavery  nor  involuntary  servitude 
shall  ever  exist  in  any  part  of  said  territory,  except  for  crime, 
whereof  the  party  shall  first  be  duly  convicted. " 

A  motion  to  amend  the  amendment  by  inserting  therein, 
after  the  word  "  territory,"  the  words,  "  north  of  36°  30'  north  lati- 
tude," was  negatived  by  a  vote  of  89  nays  to  54  ayes.  Mr. 
Wilraot's  proviso  thus  stood  as  a  proposition  to  inhibit  the  intro- 
duction of  slavery  into  any  and  all  territory  that  might  be  ceded 
by  Mexico  to  the  United  States.  In  this  shape  it  passed  the 
IT.— 17 
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House  by  an  affirmative  vote  of  83  yeas  against  64  nays.  It 
came  up  again  on  the  3d  of  March,  1847,  with  some  modifica- 
tions, and  was  then  rejected  by  a  vote  of  97  in  favor  and  102 
against  it  —  the  New  England  members  voting  for  it  and  the 
Southern  members  voting  against  it.  Its  adoption  by  the  House 
on  its  first  introduction  alarmed  and  wounded  the  Southern 
States.  The  proposal  to  exclude  Southern  men  and  Southern 
institutions  from  territories  Avon  by  the  common  blood  and  the 
common  treasure  of  the  states  caused  a  deep  sense  of  injury  in 
the  feelings  of  the  Southern  people.  In  the  North  many  of  the 
legislatures  passed  resolutions  approving  the  proviso ;  the  North- 
ern press  and  the  Northern  speeches  in  Congress  were  urgent  for 
it ;  and  although  it  was  finally  defeated  in  the  House,  it  left  a 
feeling  in  the  South  that  rankled  for  a  long  time. 

The  Northern  claim,  as  first  embodied  in  the  Wilmot  Proviso, 
was  that  the  whole  of  the  territories  of  the  United  States  should 
in  effect  be  reserved  for  the  citizens  of  states  which  did  not 
recognize  slave  property ;  for  although  that  proviso  did  not  be- 
come a  law,  its  doctrine  made  a  sectional  claim  which  entirely 
ignored  all  consideration  of  circumstances  that  might  render  it 
proper  for  Congress  to  allow  of  slavery  in  a  particular  territory. 
At  the  same  time,  by  votes  which  they  gave  in  Congress  for  the 
extension  of  the  Missouri  Compromise  line  of  36°  30'  to  the 
Pacific  Ocean,  the  Southern  members  evinced  their  willingness 
to  settle  the  sectional  dispute  by  a  provision  that  would  confine 
the  restriction  against  slavery  to  territories  north  of  that  parallel. 
If  this  had  been  effected,  and  if  no  attempt  had  been  made  to 
repeal  the  Missouri  Compromise,  which  was  enacted  in  1820,  the 
peace  of  the  Union  might  have  remained  undisturbed. 

How  the  Southern  doctrine  grew  and  became  strengthened  in 
the  minds  of  Southern  people  is  apparent  from  one  of  a  series  of 
resolutions  passed  by  the  legislature  of  Virginia  in  1S47,  and  re- 
affirmed in  1849.  It  was  a.t  first  aimed  at  the  Wilmot  Proviso, 
but  it  had  also  a  larger  application : 

"  Resolved  unanimously,  That  all  territory  which  may  be  ac- 
quired by  the  arms  of  the  United  States,  or  yielded  by  treaty 
with  any  foreign  power,  belongs  to  the  several  states  of  this 
Union,  as  their  joint  and  common  property,  in  which  each  and 
all  have  equal  rights;  and  that  the  enactment  by  the  Federal 
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Government  of  any  law  which  should  directly  or  by  its  effects 
prevent  the  citizens  of  any  state  from  emigrating  with  their 
property  of  whatever  description  into  such  territory,  would  make 
a  discrimination  unwarranted  by  and  in  violation  of  the  com- 
promises of  the  Constitution  and  the  rights  of  the  states  from 
which  such  citizens  emigrated,  and  in  derogation  of  that  perfect 
equality  which  belongs  to  the  several  states  as  members  of  this 
Union,  and  would  directly  tend  to  subvert  the  Union  itself." 

It  is  now  necessary  to  give  some  account  of  an  intermediate 
doctrine  respecting  slavery  in  the  territories  which  was  not  less 
inconsistent  with  the  true  interpretation  of  the  territorial  clause 
of  the  Constitution  than  that  which  was  embodied  in  Mr.  Cal- 
houn's resolutions,  or  that  which  was  set  forth  by  the  legislature 
of  Yirginia,  or  that  which  was  embodied  in  the  Wilmot  proviso. 
This  was  the  doctrine  of  "popular  sovereignty,"  or,  as  it  was 
vulgarly  called,  in  the  political  slang  of  the  day,  "  squatter  sov- 
ereignty." Its  author  was  Stephen  A.'  Douglas,  a  senator  from 
Illinois.  This  remarkable,  very  able,  and  energetic  man,  added 
to  great  ambition  an  indomitable  will.  He  conceived  of  a  method 
of  dealing  with  the  subject  of  slavery  in  the  territories  which 
would,  as  he  believed,  unite  a  majority  of  the  people  of  both 
sections  of  the  country,  and  form  the  basis  on  which  a  President 
of  the  United  States  could  be  elected.  He  had  long  been  a  prom- 
inent candidate  for  the  office,  and  his  personal  qualities  gave  him 
a  large  following.  He  was  not  always  consistent  in  his  public 
conduct  in  respect  to  slavery  in  the  territories. 

During  the  administration  of  President  Polk  (1845-49),  Mr. 
Douglas  was  chairman  of  the  Senate  Committee  on  Territories. 
A  bill  for  the  organization  of  a  government  for  the  territory  of 
Oregon  came  into  the  Senate  from  the  House.  Mr.  Douglas 
caused  an  amendment  to  be  adopted  which  declared  that  the 
Missouri  Compromise  should  remain  in  full  force  and  binding  for 
the  future  organization  of  the  territories  of  the  United  States,  in 
the  same  sense  and  with  the  same  understanding  with  which  it 
was  originally  adopted.  The  sense  and  understanding  with  which 
it  was  originally  adopted  were  that  north  of  the  parallel  of 
36°  30'  slavery  should  be  prohibited,  and  that  south  of  that  line 
new  territories  might  be  organized  in  which  slavery  could  be 
established.     The  Senate  adopted  this  amendment  by  a  vote  of  33 
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yeas  against  21  nays.  But  the  'House  disagreed  to  it,  and  the 
Senate  receded  from  it.  The  analysis  of  the  votes  in  both  bodies 
shows  that  the  Northern  members  were  in  general  opposed  to 
this  reaffirmation  of  the  Missouri  Compromise  line,  and  that  the 
Southern  members  were  in  favor  of  it  in  its  application  to  the 
territories  lying  west  of  Missouri.  At  what  precise  time  Mr. 
Douglas  changed  his  views  on  this  subject  cannot  be  determined. 
But  when-it  became  necessary,  during  the  subsequent  administra- 
tion of  President  Pierce  (1853-57),  to  provide  territorial  govern- 
ments for  the  regions  ceded  by  Mexico  to  the  United  States  by  the 
treaty  of  Guadalupe  Hidalgo,  Mr.  Douglas  conceived  the  project  of 
repealing  the  Missouri  Compromise.  Putting  forth  all  his  ener- 
gy, he  carried  the  bill  known  as  "  The  Kansas-Nebraska  Act " 
through  both  houses,  and  persuaded  President  Pierce  to  sign  it. 
It  swept  away  the  Missouri  Compromise,  and  declared  that  it  was 
the  intent  and  meaning  of  the  act  that  Congress  should  neither 
legislate  slavery  into  nor  out  of  the  territories,  but  that  the 
people  of  each  territory  should  be  at  liberty  to  adopt  and  allow 
or  to  prohibit  slavery,  as  they  might  see  fit.  The  bill  became  a 
law  on  the  30th  day  of  May,  1854. 

While  Mr.  Douglas's  bill  for  the  organization  of  Kansas  and 
Nebraska,  including  a  repeal  of  the  Missouri  Compromise,  was 
still  pending,  a  movement  was  made  by  certain  senators  and 
members  of  the  House  by  issuing  an  "  appeal "  to  the  people  of 
the  United  States  against  it.1  The  Republican  party  was  not 
then  organized,  but  the  elements  for  its  organization  were  gather- 
ing, and  one  of  the  chief  stimulants  for  its  formation  was  the  pro- 
posed repeal  of  the  Missouri  Compromise.  The  following  em- 
braces a  portion  of  the  "  appeal : " 

"  Fellow-citizens,— As  Senators  and  Eepresentatives  in  the 
Congress  of  the  United  States,  it  is  our  duty  to  warn  our  con- 
stituents (?)  whenever  imminent  danger  menaces  the  freedom  of 
our  institutions  and  the  permanency  of  our  Union.  [Were  the 
people  of  the  United  States  their  constituents  f] 

•The  "appeal"  was  dated  January  19,  1854,  and  was  signed  by  Senators 
Chase,  of  Ohio,  and  Sumner,  of  Massachusetts,  and  by  Benjamin  Wade  and 
Joshua  R.  Giddiugs,  of  Ohio,  Gen-it  Smith,  of  New  York,  and  Alexander  De 
"Wilt,  of  Massachusetts,  members  of  the  House. 


THE    "APPEAL"    OF    CHASE,    SUMNER,    ET    AL.      26l 

"  Such  danger,  as  we  firmly  believe,  now  impends,  and  we  ear- 
nestly solicit  your  prompt  attention  to  it.  .  .  . 

"  We  arraign  this  bill  as  a  gross  violation  of  a  sacred  pledge  ; 
as  a  criminal  betrayal  of  precious  rights ;  as  part  and  parcel  of 
an  atrocious  plot  to  exclude  from  a  vast  unoccupied  region  emi- 
grants from  the  Old  World,  and  free  laborers  from  our  own 
states,  and  convert  it  into  a  dreary  region  of  despotism  inhabited 
by  masters  and  slaves. 

"We  appeal  to  the  people.  We  warn  you  that  the  dearest 
interests  of  freedom  and  the  Union  are  in  imminent  peril.  Dema- 
gogues may  tell  you  that  the  safety  of  the  Union  can  be  main- 
tained only  by  submitting  to  the  demands  of  slavery.  We  tell 
you  that  the  safety  of  the  Union  can  only  be  insured  by  the  full 
recognition  of  the  just  claims  of  freedom  and  man.  The  Union 
was  formed  to  establish  justice  and  secure  the  blessings  of  liberty. 
When  it  fails  to  accomplish  these  ends,  it  will  be  worthless ;  and 
when  it  becomes  worthless,  it  cannot  long  endure. 

"  We  implore  Christians  and  Christian  ministers  to  interpose. 
Their  divine  religion  requires  them  to  behold  in  every  man  a 
brother,  and  to  labor  for  the  advancement  and  regeneration  of 
the  human  race.  .  .  . 

"  Let  all  protest,  earnestly  and  emphatically,  by  correspond- 
ence and  through  the  press,  by  memorials  and  resolutions  of 
public  meetings  and  legislative  bodies,  and  in  whatever  mode  may 
seem  expedient,  against  this  enormous  crime." 

Thus  addressed,  the  people  of  the  Northern  States  promptly 
responded  to  the  call,  in  the  very  modes  pointed  out  in  this  proc- 
lamation, as  the  "appeal"  was  styled  in  Congress.  They  were 
combustible,  and  this  "appeal"  supplied  the  torch.  Forthwith 
the  Northern  regions  of  the  Union  were  in  a  blaze  of  excitement. 
The  pen,  the  press,  the  pulpit,  the  political  forum,  and  the  halls  of 
legislation  were  put  in  requisition  to  resist  the  passage  of  the  bill. 
As  an  exponent  of  the  general  feeling,  the  "  protest "  of  the 
clergymen  of  New  England  may  be  taken.  The  object  of  the 
protest  may  be  found  in  the  circular  which  was  "  simultaneously 
sent  to  every  clergyman  in  New  England,"  and  which  was  signed 
by  Charles  Lowell,  Lyman  Beecher,  Baron  Stowe,  Sebastian 
Streeter,  committee  of  clergymen  of  Boston,  and  was  dated  Feb- 
ruary 22,  1854.     "  It  is  hoped,"  the  circular  declares,  "  that  every 
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one  of  you  will  append  your  names  to  it,  and  thus  furnish  to  the 
nation  and  the  age  the  sublime  and  influential  spectacle  of  the 
great  Christian  tody  of  the  North  united  as  one  man  in  favor  of 
freedom  and  of  solemn  plighted  faith. 

"If  you  have  already,  either  as  a  private  Christian  or  as  a 
clergyman,  signed  any  similar  document,  please  to  sign  this  also, 
as  it  is  earnestly  desired  to  embrace  in  this  movement  the  clerical 
voice  of  New  England. 

"  It  is  respectfully  submitted  whether  the  present  is  not  a 
crisis  of  sufficient  magnitude  and  imminence  of  danger  to  the 
liberties  and  integrity  of  our  nation  to  warrant  and  even  demand 
the  services  of  the  clergy  of  all  denominations  in  arousing  the 
masses  of  the  people  to  its  comprehension  through  the  press,  and 
even  the  pulpit." 

Mr.  Douglas,  in  defending  himself  in  the  Senate  against  the 
criticisms  made  on  his  repeal  of  the  Missouri  Compromise,  rested 
"  non-intervention  by  Congress  with  the  slavery  in  the  states  or 
territories  "  on  what  he  claimed  to  be  the  principle  of  former 
settlements,  and  explained  his  own  course  as  follows  : 

"  I  do  not  like,  I  never  did  like,  the  system  of  legislation  on 
our  part  by  which  a  geographical  line,  in  violation  of  the  laws  of 
nature  and  climate  and  soil,  and  of  the  laws  of  God,  should  be 
run  to  establish  institutions  for  a  people ;  yet  out  of  a  regard  for 
the  peace  and  quiet  of  the  country,  out  of  respect  for  past  pledges, 
out  of  a  desire  to  adhere  faithfully  to  all  pledges,  and  out  of  a 
desire  to  adhere  faithfully  to  all  compromises,  I  sustained  the 
Missouri  Compromise  so  long  as  it  was  in  force,  and  advocated 
its  extension  to  the  Pacific.  Now  when  that  has  been  abandoned, 
when  it  has  been  superseded,  when  a  great  principle  of  self-gov- 
ernment has  been  substituted  for  it,  I  choose  to  cling  to  that  prin- 
ciple, and  abide  in  good  faith  not  only  by  the  letter,  but  by  the 
spirit,  of  the  last  compromise  (namely,  that  of  1850,  in  which 
the  right  of  framing  their  own  constitutions,  whether  by  the  ad- 
mission or  prohibition  of  slavery,  was  conceded  to  Utah  and  New 
Mexico). 

"  Sir,  I  do  not  recognize  the  right  of  the  Abolitionists  of  this 
country  to  arraign  me  for  being  false  to  sacred  pledges,  as  they 
have  done  in  their  proclamation.  Let  them  show  when  and 
where  I  have  ever  violated  a  compact.     I  have  proved  that  I  stood 
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by  the  compact  of  1820  and  1845,  and  proposed  its  continuance  in 
1848.  I  have  proved  that  the  Free-soilers  and  Abolitionists  were 
the  guilty  parties  who  violated  that  compromise  then.  I  should 
like  to  compare  notes  with  those  Abolition  confederates  about 
adherence  to  compromises.  When  did  they  stand  by  or  approve 
of  any  one  that  was  ever  made  ? 

"  Did  not  every  Abolitionist  and  Free-soiler  in  America  de- 
nounce the  Missouri  Compromise  in  1820?  Did  they  not  for 
years  hunt  down  ravenously  for  his  blood  every  man  who  assisted 
in  making  that  compromise  ?  Did  they  not  in  1845,  when  Texas 
was  annexed,  denounce  all  of  us  who  went  for  the  annexation  of 
Texas  and  for  the  continuation  of  the  Missouri  Compromise  line 
through  it  ?  Did  they  not  in  1^48  denounce  me  as  a  slavery  prop- 
agandist for  standing  by  the  principles  of  the  Missouri  Compro- 
mise, and  for  proposing  to  continue  the  Missouri  Compromise  line 
to  the  Pacific  Ocean?  Did  they  not  violate  and  repudiate  it 
then  ?  Is  not  the  charge  of  bad  faith  true  as  to  every  Abolitionist 
in  America,  instead  of  being  true  as  to  me  and  the  committee, 
and  those  who  advocate  this  bill  ? 

"  They  talk  about  the  bill  being  a  violation  of  the  compromise 
measures  of  1850.  Who  can  show  me  a  man  in  either  house  of 
Congress  who  was  in  favor  of  the  compromise  measures  of  1850, 
and  who  is  not  now  in  favor  of  leaving  the  people  of  Nebraska 
and  Kansas  to  do  as  they  please  upon  the  subject  of  slavery 
according  to  the  provisions  of  my  bill  ?  Is  there  one  ?  If  so,  I 
have  not  heard  of  him.  This  tornado  has  been  raised  by  the 
Abolitionists,  and  the  Abolitionists  alone.  They  have  made  an 
impression  on  the  public  mind  in  the  way  which  I  have  men- 
tioned, by  a  falsification  of  the  law  and  the  facts;  and  this  whole 
organization  against  the  compromise  measures  of  1850  is  an 
Abolition  movement.  I  presume  they  had  some  hope  of  getting 
a  few  tender  -  footed  Democrats  into  their  plot ;  and  acting  on 
what  they  supposed  they  might  do,  they  sent  forth  publicly  to 
the  world  the  falsehood  that  their  address  was  signed  by  the 
senators  and  a  majority  of  the  representatives  from  the  state  of 
Ohio ;  but  when  we  come  to  examine  the  signatures  we  find  no 
one  Whig  there,  no  one  Democrat  there,  none  but  pure,  unadul- 
terated Abolitionists.  .  .  . 

"  Now  I  ask  the  friends  and  opponents  of  this  measure  to  look 
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at  it  as  it  is.  Is  not  the  question  involved,  the  simple  one, 
Whether  the  people  of  the  territories  shall  be  allowed  to  do  as 
they  please  upon  the  question  of  slavery,  subject  only  to  the 
limitation  of  the  Constitution  ?  .  .  . 

"  When  you  propose  to  give  them  a  territorial  government,  do 
you  not  acknowledge  that  they  are  capable  of  self-government? 
Having  made  that  acknowledgment,  why  should  you  not  allow 
them  to  exercise  the  rights  of  legislation?  Oh,  these  Abolition- 
ists are  entirely  willing  to  concede  all  this,  with  one  exception. 
They  say  they  are  ■willing  to  trust  the  territorial  legislature, 
under  the  limitations  of  the  Constitution,  to  legislate  on  the  rights 
of  inheritance,  to  legislate  in  regard  to  religion,  education,  morals, 
to  legislate  in  regard  to  the  relations  of  husband  and  wife,  of 
parent  and  child,  and  guardian  and  ward,  upon  everything  per- 
taining to  the  dearest  rights  and  interests  of  white  men,  but  they 
are  not  willing  to  trust  them  to  legislate  in  regard  to  a  few  mis- 
erable negroes.  That  is  their  single  exception.  They  acknowl- 
edge that  the  people  of  the  territories  are  capable  of  deciding  for 
themselves  concerning  white  men,  but  not  in  relation  to  negroes. 
The  real  gist  of  the  matter  is  this :  Does  it  require  any  higher 
degree  of  civilization,  intelligence,  bravery,  and  sagacity  to  legis- 
late for  negroes  than  for  white  men?  If  it  does,  we  ought  to 
adopt  the  Abolition  doctrine  and  go  with  them  against  this  bill. 
If  it  does  not,  if  we  are  willing  to  trust  the  people  with  the  great, 
sacred,  fundamental  right  of  prescribing  their  own  institutions, 
consistent  with  the  Constitution  of  the  country,  we  must  vote  for 
this  bill  as  reported  by  the  Committee  on  Territories.  That  is 
the  only  question  involved  in  the  bill." 

Mr.  Douglas  was  wrong  in  regard  to  several  of  the  former 
settlements  of  the  matter  of  slavery  in  territories,  and  he  was 
essentially  wrong  in  regard  to  the  Compromise  of  1850.  His 
contention  was  that  the  principle  of  the  Missouri  Compromise  was 
abandoned  in  the  settlement  of  1850,  and  that  there  was  substi- 
tuted for  it,  both  by  the  letter  and  spirit  of  the  last  legislation,  "  a 
great  principle  of  self-government " — namely,  a  right  in  the  people 
of  a  territory  to  form  their  own  institutions  in  their  own  way. 
In  fact,  the  principle  of  the  Compromise  of  1850  was  the  reverse 
of  this,  and  so  had  been  the  previous  settlements.  By  the  Mis- 
souri Compromise  of  1820  slavery  was  excluded  from  all  the  terri- 
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tory  ceded  by  France  to  the  United  States,  lying  north  of  36°  30', 
while  Missouri  was  admitted  into  the  Union  as  a  slave-holding 
state.  This  constituted  what  was  called  the  Missouri  Compro- 
mise. It  was  a  bargain  between  the  sections,  made  for  the  pur- 
pose of  reconciling  the  conflicting  claims  of  the  North  and  the 
South.  By  the  compact  between  the  United  States  and  Texas 
(1845)  slavery  was  agreed  to  be  allowed  in  states  that  might  be 
formed  out  of  Texas,  south  of  36°  30',  if  the  people  of  such  states 
should  choose  to  have  it.  Under  the  Constitution  of  California 
(1849)  slavery  was  excluded  from  that  state  by  the  will  of  its 
people.  By  the  physical  incapacity  of  all  the  rest  of  the  territory 
acquired  from  Mexico  (1848)  to  receive  and  sustain  slavery,  it  was 
excluded  from  what  is  now  New  Mexico,  Utah,  and  Arizona,  as 
effectually  as  it  could  be  by  any  legislation.1 


1  I  have  elsewhere  described  the  principle  of  the  Compromise  of  1850  as  fol- 
lows :  "  The  United  States  had  therefore  reached  on  this  subject  a  fixed  state  of 
things,  in  which  it  was  unnecessary  to  have  any  further  political  agitation  or  dis- 
cussion after  the  state  of  things  had  been  recognized  as  fixed  and  immutable,  so 
far  as  it  could  be  affected  by  the  legislation  of  Congress.  The  principle  of  the 
compromise  adjustment  of  1850  so  recognized  a  fixed  and  settled  condition  of  the 
whole  subject.  So  long,  therefore,  as  this  principle  should  be  adhered  to  there 
could  be  no  further  extension  of  slavery  ;  it  would  be  confined  to  the  states  in 
which  it  already  existed,  and  to  such  new  states  as  Texas,  by  her  compact  with  the 
United  States,  had  a  right  to  make  south  of  36°  30'.  Being  thus  circumscribed, 
the  causes  which  would  necessarily  bring  about  its  gradual  extinction,  and  which 
nothing  but  further  political  agitation  could  impede,  would  be  left  to  their  full 
operation.  As  there  would  be  no  possibility  of  increasing  the  political  power  of 
the  slave-holding  section  beyond  its  then  fixed  limits,  if  the  principle  of  the  adjust- 
ment of  1850  should  be  adhered  to  by  a  majority  of  Congress,  it  was  a  rational 
and  sound  expectation  that  slavery  would  have  to  yield  to  the  influences  that 
would  finally  make  it  an  intolerable  burden  in  the  states  to  which  it  was  confined. 
Mr.  Calhoun  saw  this  very  clearly,  and  hence  his  struggle  to  restore  and  secure 
what  he  regarded  as  the  just  political  'equilibrium'  between  the  two  sections  by 
obtaining  an  admission  of  the  principle  that  the  Constitution,  proprio  vigore, 
invested  slave-holders  with  a  right,  which  Congress,  could  not  restrict,  to  carry 
slavery  into  any  territory  of  the  United  States.  This  equilibrium  certainly  was 
not  secured  by  the  Compromise  of  1850,  which  admitted  nothing  like  the  principle 
for  which  Mr.  Calhoun  contended.  On  the  other  hand,  Mr.  Webster  saw  with 
equal  clearness  that  if  the  people  of  the  North  would  recognize  that  there  was  a 
fixed  state  of  things  in  reference  to  the  extent  of  slavery,  then  that  that  institution 
or  relation  would  at  once  be  left  to  the  operation  of  causes  for  its  final  removal, 
which  must  begin  to  operate  iu  the  states  where  it  remained  ;  that  those  causes 
would  be  unimpeded  by  further  political  agitation;  and  that  slavery  would  there- 
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In  this  attitude  of  affairs,  the  Missouri  Compromise  being  re- 
pealed by  the  efforts  of  Mr.  Douglas  in  1854,  it  happened  that, 
there  was  living  in  the  city  of  St.  Louis  a  negro  whose  name  was 
Dred  Scott,  and  who  was  claimed  to  be  a  slave  belonging  to  the 
estate  of  one  Sandford.  It  is  probable  that  the  political  motive 
of  bringing  about  a  judicial  decision  respecting  the  power  of  Con- 
gress to  prohibit  slavery  in  a  territory  may  have  had  something 
to  do  with  the  institution  of  the  suit  that  was  brought  in  a  fed- 
eral court  in  the  name  of  this  negro.  Scott  himself  first  insti- 
tuted a  suit  to  establish  his  freedom  in  the  state  court  of  Mis- 
souri, where,  after  a  trial,  there  was  a  verdict  and  judgment  in 
his  favor.  The  Supreme  Court  of  the  state  reversed  this  judg- 
ment and  remanded  the  case  to  the  lower  court.  It  then  became 
known, that  very  important  political  and  constitutional  questions 
were  involved  in  the  facts  of  this  negro's  personal  history ;  and 
in  order  to  have  these  questions  raised  so  as  to  obtain  a  final  de- 
cision of  them  in  the  Supreme  Court  of  the  United  States,  an  ac- 
tion was  brought  in  Scott's  name  as  plaintiff  against  Sandford, 
who  claimed  Scott  as  a  slave,  in  the  Circuit  Court  of  the  United 
States  for  the  District  of  Missouri.  An  arrangement  Avas  made 
by  which  the  case  in  the  state  court  was  continued  to  await  the 
decision  in  the  federal  court.  A  correct  understanding  of  the 
questions  at  issue  and  of  the  result  in  the  Supreme  Court  of  the 
United  States  requires  so  much  technical  explanation  that  I  avail 
myself  here  of  a  paper  which  I  wrote  and  published  in  1859,  in 
which  I  gave  an  analysis  of  the  case. 

The  plaintiff,  Dred  Scott,  brought  an  action  of  trespass  in  the 
Circuit  Court  of  the  United  States  for  the  District  of  Missouri 
against  the  defendant,  Sandford,  for  the  purpose  of  establishing 


fore  not  become  tlic  motive  or  the  occasion  for  secession  and  civil  war.  Hence 
his  desire  to  have  the  people  of  the  North  recognize,  act  upon,  and  adhere  to  that 
fixed  condition  of  all  the  territory  of  the  United  States  on  which  the  Compromise 
Measures  of  1850  were  founded.  He  always  declared  that,  whenever  and  wher- 
ever it  should  be  necessary  to  apply  what  was  called  the  'Wilmot  Proviso,'  he 
would  apply  it.  But  as  the  state  of  things  was  already  fixed  in  regard  to  future 
slavery  in  new  territories  by  circumstances  that  made  that  enactment  unnecessary, 
he  said  he  would  not  give  useless  irritation  by  resorting  to  it."  (See  an  extract 
from  a  speech  made  by  Mr.  Webster  at  Springfield,  Massachusetts,  in  1847,  in 
regard  to  the  *'  Wilmot  Proviso  "  and  its  uses,  as  quoted  and  applied  to  his 
position  in  1850.  Webster's  Works,  V.  349.) 
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his  freedom ;  and  according  to  the  requirements  of  law,  in  order 
to  gain  the  jurisdiction  of  the  court,  the  plaintiff  in  his  writ 
averred  himself  to  be  a  "  citizen"  of  the  state  of  Missouri  and 
the  defendant  to  be  a  citizen  of  the  state  of  New  York.  The 
defendant  filed  a  plea  in  abatement,  alleging  that  the  plaintiff  is 
not  a  "citizen"  of  Missouri,  because  he  is  a  negro  of  African  de- 
scent, his  ancestors  having  been  of  pure  African  blood,  brought 
into  this  country  and  sold  as  slaves.  To  this  plea  the  plaintiff 
demurred  ;  and,  as  by  his  demurrer  he  admitted  the  facts  alleged 
in  the  plea,  the  sole  question  on  the  demurrer  was  the  question 
of  law,  whether  a  negro  of  African  descent,  whose  ancestors  were 
slaves,  can  be  a  citizen  of  the  United  States  for  the  purpose  of 
suing  a  citizen  of  another  state  than  his  own  in  a  circuit  court. 
The  circuit  court  gave  judgment  for  the  plaintiff  on  this  ques- 
tion, and  the  defendant  was  ordered  to  plead  to  the  merits  of  the 
action.  He  did  so ;  and  the  substance  of  his  plea  in  bar  of  the 
action  was  that  the  plaintiff  was  his  (the  defendant's)  slave,  and' 
that  he  had  a  right  to  restrain  him  as  such.  Upon  the  issue 
joined  upon  this  allegation  the  case  went  to  trial  upon  the  merits, .> 
under  an  agreed  statement  of  facts,  which  ascertained  in  sub- 
stance that  the  plaintiff,  who  was  a  slave  in  Missouri  in  1834,  was 
carried  by  his  then  master  into  the  state  of  Illinois,  and  after- 
wards into  that  part  of  the  Louisiana  Territory  in  which  slavery 
had  been  prohibited  by  the  act  of  Congress  called  the  Missouri 
Compromise,  and  was  afterwards  brought  back  to  Missouri,  and 
held  and  sold  as  a  slave.  The  jury,  under  the  instructions  of  the 
court,  found  that  the  plaintiff  at  the  time  of  bringing  his  action 
was  a  slave,  and  the  defendant  obtained  judgment.  The  plain- 
tiff then  sued  out  a  writ  of  error  to  the  Supreme  Court  of  the 
United  States,  which  removed  the  whole  record  into  that  court. 

It  will  be  observed  that  the  record  as  brought  into  the  Su- 
preme Court  presented  two  questions  : 

I.  The  question  arising  on  the  plea  to  the  jurisdiction  of  the 
circuit  court,  whether  a  negro  of  African  descent,  Avhose  ances- 
tors were  slaves,  can  be  a  citizen. 

II.  The  question  involved  in  the  verdict  and  judgment  on  the 
merits,  whether  the  plaintiff  was  a  slave  at  the  time  he  brought 
his  action.  This  question  involved,  among  others,  the  inquiry 
whether  the  Missouri  Compromise,  which  prohibited  the  exist- 
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ence  of  slavery  in  the  territory  where  the  plaintiff  was  carried, 
was  constitutional  or  not. 

The  importance  and  effect  of  the  Dred  Scott  decision  depend 
entirely  upon  the  manner  in  which  these  questions  were  dealt 
with  by  the  Supreme  Court.  If  either  of  them  was  judicially 
decided  by  a  majority  of  the  bench  in  the  same  way,  the  decision 
constitutes  a  judicial  precedent  binding  upon  the  court  hereafter, 
and  upon  all  other  persons  and  tribunals,  until  it  is  reversed  in 
the  same  court  to  just  the  extent  that  such  decision  goes.  If 
either  of  them  was  not  judicially  decided  by  a  majority  of  the 
bench  in  the  same  way,  there  is  no  precedent  and  no  decision  on 
the  subject,  and  the  case  embraces  only  certain  individual  opin- 
ions of  the  judges.  The  following  analysis  will  determine  what 
has  been  judicially  decided.  The  reader  will  observe  that  when 
the  plea  in  abatement  is  spoken  of,  it  means  that  part  of  the  plead- 
ings which  raised  the  question  whether  a  negro  can  be  a  citizen  ; 
the  merits  of  the  action  comprehend  the  question  whether  the 
plaintiff  was  a  slave  as  affected  by  the  operation  of  the  Missouri 
Compromise  or  otherwise.  Keeping  these  points  in  view,  every 
reader  of  the  case  should  endeavor  to  ascertain  the  true  answers 
to  the  following  questions  : 

I.  How  many  of  the  judges,  and  which  of  them,  held  that  the 
plea  in  abatement  was  rightfully  before  the  court  on  the  writ  of 
error,  so  that  they  must  pass  upon  the  .question  whether  a  negro 
can  be  a  citizen  % 

Answer  —  Four:  Chief  -  Justice  Taney,  and  Justices  Wayne, 
Daniel,  and  Curtis. 

II.  Of  the  above  four,  how  many  expressed  the  opinion  that 
a  negro  cannot  be  a  citizen  ? 

Answer — Three:  the  chief -justice,  and  Justices  "Wayne  and 
Daniel. 

Mr.  Justice  Curtis,  who  agreed  that  the  plea  in  abatement 
was  rightfully  before  the  court,  held  that  a  negro  may  be  a  citi- 
zen, and  that  the  circuit  court,  therefore,  rightfully  had  jurisdic- 
tion of  the  case. 

The  opinion  of  these  four  judges  on  this  question  are  to  be 
regarded  as  judicial,  they  having  held  that  the  record  authorized 
and  required  its  decision.  But  as  there  are  only  three  of  them 
on  one  side  of  the  question,  and  there  is  one  on  the  other,  and 
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there  were  five  other  judges  on  the  bench,  there  is  no  judicial 
majority  upon  this  question  unless  two  at  least  of  the  other  five 
concurred  in  the  opinion  that  the  question  arising  on  the  plea  in 
abatement  was  to  be  decided  by  the  Supreme  Court,  and  also  took 
the  same  view  of  that  question  with  Justices  Taney,  "Wayne,  and 
Daniel. 

But,  in  truth,  there  is  not  one  of  the  other  five  judges  who 
concurred  with  the  chief -justice  and  Judges  Wayne  and  Daniel 
on  either  of  the  above  points. 

Judge  Nelson  expressly  avoided  giving  any  opinion  upon  them. 
Indeed,  he  seems  to  have  leaned  to  the  opinion  that  the  plea  in 
abatement  was  not  before  him ;  but  after  saying  there  may  be 
some  question  on  this  point  in  the  courts  of  the  United  States,  he 
goes  on  to  say  :  "  In  the  view  we  [I]  have  taken  of  this  case,  it 
will  not  be  necessary  to  pass  upon  this  question ;  and  we  [I]  shall 
therefore  proceed  at  once  to  an  examination  of  the  case  upon  its 
merits."  He  then  proceeds  to  decide  the  case  upon  the  merits, 
upon  the  ground  that  even  if  Scott  was  carried  into  a  region 
where  slavery  did  not  exist,  his  return  to  Missouri,  under  the  de- 
cisions of  that  state,  is  to  be  regarded  as  restoring  the  condition 
of  servitude.  Judge  Nelson  has  never  given  the  opinion  that  a 
negro  cannot  be  a  citizen,  or  that  the  Missouri  Compromise  was 
unconstitutional,  or  given  the  least  countenance  to  either  of  these 
positions. 

Judge  Grier,  after  saying  that  he  concurred  with  Judge  Nel- 
son on  the  question  embraced  by  his  opinion,  also  said  that  he 
concurred  with  the  chief-justice  that  the  Missouri  Compromise 
Act  was  unconstitutional.  He  neither  expressed  the  opinion  that 
a  negro  cannot  be  a  citizen,  nor  did  he  intimate  that  he  concurred 
in  that  part  of  the  opinion  of  the  chief-justice ;  on  the  contrary, 
he  placed  his  concurrence  in  the  disposal  of  the  case  as  ordered 
by  the  court  expressly  upon  the  ground  that  the  plaintiff  was  a 
slave,  as  alleged  in  the  pleas  in  bar. 

Judge  Campbell  took  great  pains  to  avoid  expressing  the  opin- 
ion that  a  free  negro  cannot  be  a  citizen,  and  has  given  no  coun- 
tenance whatever  to  that  dogma.  He  said  at  the  commencement 
of  his  opinion,  after  reciting  the  pleadings  :  "  My  opinion  in  this 
case  is  not  affected  by  the  plea  to  the  jurisdiction,  and  I  shall  not 
discuss  the  question  it  suggests"    Accordingly,  in  an  elaborate 
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opinion  of  more  than  twenty-five  pages  8vo,  he  confines  him- 
self exclusively  to  the  question  whether  the  plaintiff  was  a  slave ; 
and  he  adopts  or  concurs  in  none  of  the  reasoning  of  the  chief- 
justice,  except  so  far  as  it  bears  upon  the  evidence  which  shows 
that  the  plaintiff  was  in  that  condition  when  he  brought  his  suit, 
fie  concurred  with  the  rest  of  the  court  in  nothing  but  the  judg- 
ment, which  was  that  the  case  should  be  dismissed  from  the 
court  below  for  want  of  jurisdiction ;  and  that  want  of  jurisdic- 
tion, he  takes  good  care  to  show,  depends,  in  his  view,  on  the  fact 
that  the  plaintiff  was  a  slave,  and  not  on  the  fact  that  he  was  a 
free  negro  of  African  descent,  whose  ancestors  were  slaves. 

Thus  there  were  only  three  of  the  judges  who  declared  that  a 
free  negro  of  African  descent,  whose  ancestors  were  slaves,  can- 
not be  a  "  citizen"  for  the  purpose  of  suing  in  the  courts  of  the 
United  States,  and  whose  opinions  on  this  point  are  to  be  regarded 
as  judicial  because  they  were  given  under  the  accompanying  opin- 
ion that  the  question  was  brought  before  them  oh  the  record. 
As  three  is  not  a  majority  of  nine,  the  case  of  Dred  Scott  does 
not  furnish  a  judicial  precedent  or  judicial  decision  on  this  ques- 
tion. 

With  regard  to  the  other  question  in  the  case — that  arising 
on  what  has  been  called  the  merits — the  reader  will  seek  an  an- 
swer to  the  following  questions  : 

I.  Of  the  judges  who  held  that  the  plea  in  abatement  was 
rightly  before  them,  and  that  it  showed  a  want  of  jurisdiction 
in  the  circuit  court,  how  many  went  on,  notwithstanding  their 
declared  opinion  that  the  case  ought  to  have  been  dismissed  by 
the  circuit  court  for  that  want  of  jurisdiction,  to  consider  and 
pass  upon  the  merits  which  involved  the  question  of  the  consti- 
tutional validity  of  the  Missouri  Compromise? 

Answer. — Three :  the  chief  -  justice,  and  Judges  "Wayne  and 
Daniel. 

II.  Of  the  above  three  judges,  how  many  held  the  Missouri 
Compromise  Act  unconstitutional  ? 

Answer. — Three  :  the  same  number  and  the  same  judges. 

III.  Of  the  judges  who  did  not  hold  that  the  question  of 
jurisdiction  was  to  be  examined  and  passed  upon,  and  gave  no 
opinion  upon  it,  how  many  expressed  the  opinion  on  the  merits 
that  the  Compromise  Act  was  void  ? 
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Answer. — Three :  Judges  Grier,  Catron,  and  Campbell. 

IV.  Of  the  remaining  three  judges,  how  many  gave  no  opin- 
ion upon  either  of  the  two  great  questions— that  of  citizenship, 
or  that  of  the  validity  of  the  Compromise  ? 

Answer. — One  :  Judge  Nelson. 

V.  Of  the  remaining  two  judges,  how  many,  who  held  that 
the  question  of  citizenship  was  not  open,  still  expressed  an  opin- 
ion upon  it  in  favor  of  the  plaintiff,  and  also  sustained  the  valid- 
ity of  the  Compromise  ? 

Answer. — One:  Judge  McLean. 
•m  VI.  The  remaining  judge  (Curtis)  held  that  the  question  of 
citizenship  was  open  upon  the  record ;  that  the  plaintiff,  for  all 
that  appeared  in  the  plea  in  abatement,  was  a  citizen,  and  conse- 
quently that  the  circuit  court  had  jurisdiction.  This  brought 
him  necessarily  and  judicially  to  a  decision  of  the  merits,  on 
wrhich  he  held  that  the  Compromise  Act  was  valid. 

Thus  it  appears  that  six  of  the  nine  judges  expressed  the 
opinion  that  the  Compromise  Act  was  unconstitutional.  But  in 
order  to  determine  whether  this  concurrence  of  six  in  that  opin- 
ion constitutes  a  judicial  decision  or  precedent,  it  is  necessary  to 
see  how  the  majority  is  formed.  Three  of  these  judges,  as  we 
have  seen,  held  that  the  circuit  court  had  no  jurisdiction  of  the 
case,  and  ought  to  have  dismissed  it,  because  the  plea  in  abate- 
ment showed  that  the  plaintiff  was  not  a  citizen ;  and  yet,  when 
the  circuit  court  had  erroneously  decided  this  question  in  favor 
of  the  plaintiff,  and  had  ordered  the  defendant  to  plead  to  the 
merits,  and,  after  such  plea,  judgment  on  the  merits  had  been 
given  against  the  plaintiff,  and  he  had  brought  the  record  into 
the  Supreme  Court,  these  three  judges  appear  to  have  held  that 
they  could  not  only  decide  judicially  that  the  circuit  court  was 
entirely  without  jurisdiction  in  the  case,  but  could  also  give  a 
judicial  decision  on  the  merits.  This  presents  a  very  grave  ques- 
tion, which  goes  to  the  foundation  of  this  case,  as  a  precedent  or 
authoritative  decision  on  the  constitutional  validity  of  the  Mis- 
souri Compromise  Act,  or  any  similar  law. 

If  it  be  true  that  a  majority  of  the  judges  of  the  Supreme 
Court  can  render  a  judgment  ordering  a  case  to  be  remanded  to 
a  circuit  court,  and  there  to  be  dismissed  for  a  want  of  jurisdic- 
tion, which  three  of  that  majority  declare  was  apparent  on  a 
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plea  in  abatement,  and  these  three  can  yet  go  on  in  the  same 
breath  to  decide  a  question  involved  in  a  subsequent  plea  to  the 
merits,  then  this  case  of  Dred  Scott  is  a  judicial  precedent  against 
the  validity  of  the  Missouri  Compromise.  But  if,  on  the  other 
hand,  the  judicial  function  of  each  judge  who  held  that  the  cir- 
cuit court  was  without  jurisdiction,  for  reasons  appearing  in  a 
plea  to  the  jurisdiction,  was  discharged  as  soon  as  he  had  an- 
nounced that  conclusion,  and  given  his  voice  for  a  dismissal  of 
the  case  on  that  ground,  then  all  that  he  said  on  the  question  in- 
volved in  the  merits  was  extra-judicial,  and  the  so-called  "  deci- 
sion "  is  no  precedent.  Whenever,  therefore,  this  case  of  Dred 
Scott  is  cited  hereafter  in  the  Supreme  Court  as  a  judicial  deci- 
sion of  the  point  that  Congress  cannot  prohibit  slavery  in  a  terri- 
tory, the  first  thing  that  the  court  will  have  to  do  will  be  to  con- 
sider, and  decide  the  serious  question,  whether  they  have  made, 
or  could  make,  a  judicial  decision  that  is  to  be  treated  as  a  prec- 
edent, by  declaring  opinions  on  a  question  involved  in  the  merits 
of  a  judgment,  after  they  had  declared  that  the  court  which  gave 
the  judgment  had  no  jurisdiction  in  the  case. 

When  it  is  claimed,  therefore,  in  grave  state -papers  or  else- 
where, whether  in  high  or  low  places,  that  the  Supreme  Court 
of  the  United  States,  or  a  majority  of  its  judges,  has  authorita- 
tively decided  that  Congress  cannot  prohibit  slavery  in  a  terri- 
tory, it  is  forgotten  or  overlooked  that  one  thing  more  remains 
to  be  debated  and  determined — namely,  whether  the  opinions 
that  have  been  promulgated  from  that  bench  adverse  to  the 
power  of  Congress  do,  in  truth  and  in  law,  constitute,  under  the 
circumstances  of  this  record,  an  actual,  authoritative,  judicial 
decision. 

The  case  of  Dred  Scott,  plaintiff  in  error,  vs.  John  F.  A.  Sand- 
ford,  was  first  argued  in  the  Supreme  Court  of  the  United  States 
at  the  December  term,  1855.  It  was  held  by  the  court  under 
advisement,  and  serious  differences  of  opinion  arose  among  the 
judges.  At  the  December  term,  1856,  the  court  ordered  a  re- 
argument  on  the  following  specific  questions  : ' 


1  At  the  time  when  this  order  was  made  Mr.  Montgomery  Blair  had  charge  of 
the  case  for  Scott.  He  requested  me  to  aid  him  two  or  three  days  before  the  case 
was  called.  I  replied  that  on  the  question  whether  a  free  negro  could  be  a 
"citizen,"  there  was  not  time  for  me  to  make  the  necessary  preparation,  but  that 
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I.  Whether,  after  the  plaintiff  had  demurred  to  the  defend- 
ant's first  plea  to  the  jurisdiction  of  the  court  below,  and  the 
court  had  given  judgment  on  that  demurrer  in  favor  of  the  plain- 
tiff, and  had  ordered  the  defendant  to  answer  over,  and  the  defend- 
ant had  submitted  to  that  judgment  and  pleaded  over  to  the 
merits,  the  appellate  court  can  take  notice  of  the  facts  admitted 
on  the  record  by  the  demurrer  which  were  pleaded  in  bar  of  the 
jurisdiction  of  the  court  below,  so  as  to  decide  whether  that  court 
had  jurisdiction  to  hear  and  determine  the  cause  ? 

II.  Whether  or  not,  assuming  that  the  appellate  court  is 
bound  to  take  notice  of  the  facts  appearing  upon  the  record,  the 
plaintiff  is, a  citizen  of  the  state  of  Missouri  within  the  meaning  of 
the  eleventh  section  of  the  Judiciary  Act' of  1789? 


on  the  question  of  the  power  of  Congress  to  prohibit  slavery  in  a  territory  I 
thought  I  could  be  of  use  even  at  so  short  a  notice,  for  the  subject  was  not 
new  to  me.  It  was  agreed  between  us  that  I  should  argue  (he  latter  question, 
and  that  Mr.  Blair  should  argue  the  former  one.  The  court  had  allowed  four 
hours  on  each  side  for  the  argument.  Mr.  Blair  gave  me  an  hour,  and  reserved 
three  for  himself.  I  was  satisfied  with  this  arrangement,  for  I  knew  that  I 
could  say  in  an  hour  all  that  was  needful  on  the  question  assigned  to  me.  [See 
Mr.  Curtis's  argument  in  Appendix. — J.  C.  C]  Mr.  Reverdy  Johnson  and  Mr. 
Geyer,  one  of  the  senators  from  Missouri,  were  on  the  opposite  side.  My  ar- 
gument was  based  chiefly  on  the  history  and  purpose  of  the  territorial  clause 
of  the  Constitution,  which,  I  contended,  had  invested  Congress  with  plenary  legis- 
lative power  to  prohibit  or  allow,  in  a  territory  of  the  United  States,  any  social  in- 
stitution whatever,  including  slavery.  The  counsel  on  the  other  side  argued  with 
great  force  the  Southern  doctrine  of  an  inalienable  right  of  a  citizen  of  a  slave- 
holding  state  to  emigrate  with  his  slave  property  into  a  territory  of  the  United 
States,  and  there  hold  such  property,  with  all  its  incidents  and  peculiarities,  so 
long  as  the  territorial  condition  continued.  Mr.  Johnson,  especially,  was  very  em- 
phatic in  asserting  the  Southern  doctrine  as  it  had  been  expressed  by  Mr.  Calhoun 
and  other  Southern  authorities.  The  case  attracted  great  public  attention,  and  at 
the  time  of  the  argument  the  court-room  was  filled  by  a  large  audience,  consisting 
of  members  of  the  bar  and  senators  and  representatives.  Of  all  the  persons  in 
that  assembly,  including  Ihe  judges  and  the  counsel,  the  spectators  and  the  officers 
of  the  court  and  the  present  writer,  I  am,  with  the  exception  of  one  of  the  door- 
keepers, the  only  survivor.  I  have  spoken  of  the  Southern  doctrine,  but  it  was 
not  universally  held  by  Southern  public  men  at  that  time.  Mr.  Crittenden, 
senator  from  Kentucky,  and  Mr.  Badger,  senator  from  North  Carolina,  both 
expressed  to  me  in  private  their  concurrence  in  my  argument.  Mr.  Badger  had 
voted  in  the  Senate  for  the  repeal  of  the  Missouri  Compromise,  in  compliance 
with  what  he  deemed  to  be  the  wishes  of  his  constituents,  but  it  was  not  his 
personal  opinion  that  the  slavery  restriction  was  unconstitutional. — G.  T.  C. 
II.— 18 
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"What  1  have  called  the  Southern  doctrine  had  come  to  be  a 
contention  which  could  alone  encounter  the  growing  determina- 
tion in  the  North  to  exclude  slavery  from  every  territory  of  the 
United  States ;  and,  as  this  was  now  a  political  question  on  which 
a  new  party,  of  a  sectional  character,  was  rising  into  importance  in 
the  free  states,  it  was  deemed  by  Southern  men  to  be  of  great 
importance  to  procure  a  decision  of  the  Supreme  Court  of  the 
United  States  adverse  to  the  power  of  Congress  to  prohibit  the 
introduction  of  slavery  into  any  of  the  territories.  In  the  pursuit 
of  this  object  the  true  ground  was  lost  sight  of.  If  Congress 
could  not  prohibit  the  introduction  of  slavery,  it  could  not  recog- 
nize, confirm,  and  establish  it.  If  the  power  of  Congress  was  a 
full  legislative  authority  over  the  conditions  of  social  life  in  a 
territory,  it  included  both  the  power  to  prohibit  and  the  power  to 
permit  and  regulate  the  condition  of  servitude.  This  was  a  ver}^ 
important  consideration  for  the  South,  but  it  Avas  overlooked  by 
those  who  desired  to  establish  the  right  of  emigration  into  a  terri- 
tory by  the  citizens  of  a  state  who  might  cboose  to  bring  slave 
property  with  them.  How  the  case  of  Dred  Scott  came  to  result 
as  it  did  in  the  Supreme  Court  of  the  United  States  should  now 
be  stated,  for  it  affords  a  melancholy  proof  of  what  misfortunes 
may  occur  when  judges  yield  to  or  take  into  consideration  the 
political  aspects  of  constitutional  questions. 

There  is  strong  reason  to  believe  that  after  the  second  argu- 
ment Chief-Justice  Taney  was  not  disposed  to  adopt  the  Southern 
view  of  either  of  the  questions  on  which  the  court  had  ordered 
the  reargument.  This  was  stated  to  be  the  fact  by  Mr.  Justice 
"Wayne  in  conversation  with  a  Southern  senator  while  the  court 
had  the  case  under  advisement.  Judge  "Wayne  made  strenuous 
exertions  to  convince  the  chief-justice  that  if  a  majority  of  the 
court  should  decide  these  questions  as  he  ("Wayne)  wished  them 
to  be  decided,  all  further  agitation  on  the  subject  would  be  quieted, 
and  therefore  that  for  public  reasons  this  should  be  the  disposi- 
tion of  the  case.  It  was  in  vain  that  Justices  McLean,  Nelson, 
and  Curtis,  in  the  conferences  of  the  court,  explained  in  the  strong- 
est terms  that  such  a  result,  instead  of  putting  an  end  to  the  agi- 
tation in  the  North,  would  only  increase  it,  and  that  the  influence 
of  the  court,  its  estimation  in  the  country,  and  its  true  dignity, 
rendered  it  most  unadvisable  to  have  it  understood  that  the  de- 
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cision  of  these  very  grave  and  serious  constitutional  questions  had 
been  influenced  by  considerations  of  expediency.  Judge  "Wayne 
was  thoroughly  conscientious  in  his  belief  that  the  court  had  it  in 
its  power  to  put  an  end  to  the  excitement  prevailing  throughout 
the  Union,  and  there  can  be  no  doubt  that  he  was  honestly  con- 
vinced that  the  Southern  doctrine  was  the  true  one.  He  had 
sufficient  influence  to  persuade  the  chief-justice  to  take  the  course 
which  he  afterwards  did  take.  He  told  the  senator  that  he  had 
exerted  this  influence,  that  he  had  succeeded,  and  that  he  had 
thus  gained  a  very  important  point  for  the  peace  and  quiet  of  the 
country.1  Never  was  there  a  greater  mistake,  as  the  sequel 
proved. 

When  the  court  came  to  dispose  finally  of  the  case  of  Dred 
Scott,  a  somewhat  unusual  course  was  taken.  The  chief-justice 
wrote  and  read  from  the  bench  an  opinion  which  purported  to  be, 
and  was  in  form,  the  opinion  of  the  court,  and  it  was  so  reported 
by  the  official  reporter.3  This  opinion,  after  a  long  and  elabo- 
rate discussion  of  all  the  questions  in  the  case,  ended  as  follows  : 

"  Upon  the  whole,  therefore,  it  is  the  judgment  of  this  court 
that  it  appears,  by  the  record  before  us,  that  the  plaintiff  in  error 
is  not  a  citizen  of  Missouri  in  the  sense  in  which  that  word  is  used 
in  the  Constitution ;  and  that  the  Circuit  Court  of  the  United 
States  for  that  reason  had  no  jurisdiction  in  the  case,  and  could 
give  no  judgment  in  it.  Its  judgment  for  the  defendant  must 
consequently  be  reversed,  and  a  mandate  issued  directing  the  suit 
to  be  dismissed  for  want  of  jurisdiction." 

The  meaning  of  this  was  that  Scott  did  not  become  eman- 
cipated by  being  taken  by  his  master  into  a  region  where  slavery 
was  prohibited  by  an  act  of  Congress,  because  Congress  had  no 
constitutional  power  to  impose  the  restriction  against  slavery 


1  The  senator  to  whom  I  refer  above,  and  who  repeated  to  me  many  years 
afterwards  what  Judge  Wayne  said  to  him,  was  the  late  Hon.  David  L.  Yulee,  one 
of  the  senators  from  Florida  at  the  time  of  the  argument  of  the  Dred  Scott  case. 
It  was  confirmed  by  what  I  knew  from  another  source  to  have  taken  place  in  the 
conferences  of  the  judges.  Mr  Yulee  informed  me  that  Judge  Wayne,  in  direct 
terms,  told  him  that  he  had  gained  a  triumph  for  the  Southern  section  of  the  coun- 
try, by  persuading  the  chief-justice  that  the  court  could  put  an  end  to  all  further 
agitation  of  the  subject  of  slavery  in  the  territories.— G.  T.  C. 

2 19  Howard's  Reports,  p.  399  et  seq. 
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which  was  embraced  in  the  Missouri  Compromise  Act ;  that  Scott, 
being  a  slave  at  the  time  when  his  action  was  brought  in  the 
Circuit  Court  of  the  United  States,  could  not  be  a  "  citizen,"  and, 
therefore,  that  the  circuit  court  had  no  jurisdiction  to  entertain 
the  case  at  all.  If  this  had  been  in  truth  concurred  in  at  all 
points  by  a  majority  of  the  judges,  there  would  have  been  reason 
for  regarding  it  as  a  judicial  decision.  But  the  analysis  above 
given  of  the  conclusions  of  the  different  judges,  as  formally  an- 
nounced by  themselves,  severally,  shows  that  there  was  no  concur- 
ring majority  in  anything  but  the  conclusion  that  the  circuit 
court  be  directed  to  dismiss  the  suit  for  want  of  jurisdiction. 

The  chief-justice's  opinion  was  followed  by  the  delivery  of  a 
separate  opinion  of  each  of  the  other  judges,  and  the  mode  in 
which  each  of  them  treated  the  constitutional  and  the  technical 
questions  arising  on  the  record  has  been  given  in  the  above 
analysis.1 

On  the  day  when  the  opinions  of  the  judges  were  read  in 
court,  the  editor  of  a  paper  in  New  England  procured  a  copy  of 
the  dissenting  opinion  of  Judge  Curtis,  and  as  soon  as  he  could 
print  it  it  was  scattered  broadcast  through  the  North,  where  it 
was  almost  universally  received  as  the  true  constitutional  view  of 
all  the  questions  in  the  case.     It  was  everywhere  said  in  the  free 


1  It  is  but  an  act  of  justice  to  a  great  and  good  man  to  take  notice  here 
of  a  calumny  that  was  industriously  circulated  against  Chief -Justice  Taney,  and 
that  has  had  extensive  popular  credence  from  that  day  to  this.  He  was  charged, 
without  the  slightest  truth,  with  having  said  from  the  bench  that  "a  negro  has  no 
rights  which  a  white  man  is  bound  to  respect."  In  the  view  which  he  took  of  the 
question  whether  a  negro  could  be  a  "  citizen  "  in  the  sense  of  the  Constitution,  he 
deemed  it  necessary  to  make  an  historical  review  of  the  state  of  opinion  and  feel- 
ing about  the  African  race  which  was  prevalent  throughout  the  civilized  world  at 
the  time  of  the  adoption  of  our  Constitution.  All  that  he  said  on  this  subject  was 
a  mere  description  of  the  way  in  which  the  African  was  regarded  both  in  Europe 
and  America ;  and  it  was  on  historical  facts,  as  he  viewed  them,  that  the  chief- 
justice  based  his  opinion  that,  at  the  time  of  the  adoption  of  the  Constitution, 
negroes  were  not  regarded  as  citizens  or  members  of  the  body  politic.  "They 
had,"  he  said,  "for  more  than  a  century  before,  been  regarded  as  beings  of  an  in- 
ferior order  ..."  The  calumniators  of  the  chief-justice  entirely  ignored  the  fact 
that  he  spoke  of  a  past  state  of  opinion  and  feeling,  and  imputed  to  him  as  his 
personal  opinion  the  atrocious  sentiment  that  a  negro  has  no  rights  which  a  white 
man  is  bound  to  respect.  The  slander  had  its  effect,  and  it  is  probable  that  there 
are  multitudes  at  this  day  who  believe  it. — G.  T.  C. 
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states  that  the  youngest  judge  on  the  bench  had  triumphantly- 
refuted  the  reasoning  and  conclusions  of  the  opinion  which  was 
put  forth  officially  as  the  opinion  of  the  court.  It  became  the  gen- 
eral conviction  of  the  Northern  section  of  the  country  that  the  true 
law  of  the  whole  case  was  to  be  found  in  the  dissenting  opinion 
of  Judge  Curtis.  Its  lucid  and  powerful  reasoning,  its  accurate 
and  extensive  learning,  its  calm  earnestness  and  exact  discrimina- 
tion made  it,  in  the  judgment  of  nearly  all  readers  competent 
to  understand  such  a  document,  conclusive  upon  every  question 
with  which  it  dealt ;  and  it  so  happened  that,  in  the  view  which  its 
author  took  of  his  judicial  duty  under  the  actual  state  of  the 
record,  it  was  necessary  for  him  to  review  and  dispose  of  every 
question  that  had  been  argued  at  the  bar  or  that  arose  upon  the 
technical  attitude  of  the  case.  At  the  same  time  very  little 
attention  was  paid,  in  the  North  or  in  the  South,  to  the  inquiry 
whether  there  had  been  in  truth  an  authoritative  decision  of  the 
court  on  the  constitutional  power  of  Congress  to  prohibit  slavery 
in  a  territory,  or  on  the  question  whether  a  free  negro  could  be 
a  citizen.  It  was  generally  assumed  that  the  court  had  judicially 
decided  these  questions  according  to  the  Southern  doctrine,  and 
throughout  the  North  the  court  suffered  in  the  estimation  and 
respect  of  the  people.  In  the  South  the  supposed  decision  was 
hailed  as  proof  that  the  Southern  contention  had  always  been 
right.  In  one  section  the  cry  was  raised  that  "  the  slave  power  " 
had  captured  the  Supreme  Court.  In  the  opposite  section  the 
cry  was  raised  that  the  "  Abolitionists  "  and  the  "  Free-soilers  " 
had  attempted  to  capture  the  court  and  had  signally  failed. 

It  was  but  a  little  more  than  two  years  since  the  Missouri 
Compromise  was  repealed  in  the  "  Kansas-Nebraska  Act,"  and  this 
repeal  was  followed  by  a  great  excitement.  Wherever  it  was  be- 
lieved that  the  Supreme  Court  had  lent  its  weighty  authority  to 
the  doctrine  that  the  restriction  against  slavery  was  unconstitu- 
tional, a  storm  burst  forth.  Slavery,  said  the  Northern  agitators, 
will  now  go  by  its  own  force  into  every  territory  of  the  United 
States ;  the  number  of  slave  states  will  be  indefinitely  increased  ; 
the  country  will  become  one  great  slave-holding  republic;  the 
free  states  will  have  to  succumb  to  this  encroachment ;  and  as  a 
negro,  although  free,  cannot  be  a  citizen  and  has  no  rights,  every 
member  of  the  African  race  is  virtually  reduced  to  a  condition  of 
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servitude.  Slavery,  said  the  Southern  agitators,  is  now  judicially 
settled  to  be  a  condition  which  every  slave-holder  has  a  right  to 
carry  into  every  territory  of  the  United  States  ;  we  can  make  any 
territory  into  a  slave  state  which  we  choose  to  add  to  our  existing 
number  ;  and  henceforth  our  political  power  in  the  Union  is  secure. 
Its  security  rested  on  a  very  slender  foundation. 

If  due  attention  had  been  paid  to  the  important  inquiry 
whether  there  had  been  a  decision,  in  the  proper  judicial  sense, 
the  clamor  that  was  raised  in  the  opposite  sections  of  the  country 
would  probably  not  have  reached  to  such  a  height.  But  the  state 
of  the  two  chief  and  oldest  of  the  political  parties  throughout  the 
Union  was  then  such  as  to  lead  to  disintegration  and  disruption 
of  the  bonds  that  had  formerly  held  each  of  them  in  a  strong  or- 
ganization, extending  most  beneficially  throughout  the  two  sec- 
tions. Out  of  the  discordant  materials  composing  the  Whig  and  the 
Democratic  parties — made  discordant  by  the  slavery  questions — 
a  new  party  was  to  arise.  To  the  state  of  parties,  therefore,  I  now 
turn.  It  shows  how  things  were  tending  towards  a  disruption, 
first,  of  many  political,  social,  and  religious  organizations,  and,  sec- 
ondly, towards  a  disruption  of  the  Union  itself.  Next  after  the 
repeal  of  the  Missouri  Compromise,  the  action  of  the  Supreme 
Court  in  the  case  of  Dred  Scott  was  the  most  potent  factor  in  pro- 
ducing and  aggravating  these  tendencies. 

The  official  representative  bodies  of  both  the  "Whig  and  the 
Democratic  parties  had  affirmed  the  Compromise  of  1850  in  their 
respective  conventions,  although  there  was  great  opposition  to  the 
new  Fugitive  Slave  Law  in  almost  all  the  free  states.  The  action 
of  the  Supreme  Court  in  the  case  of  Dred  Scott  took  place  very 
early  in  the  administration  of  President  Buchanan.  His  imme- 
diate predecessor,  Franklin  Pierce,  had  been  elected  by  a  very 
large  majority  of  the  electoral  votes,  partly  because  the  Whig 
and  the  Democratic  parties  in  the  main  supported  the  com- 
promise measures  of  1850,  as  a  final  and  permanent  settlement, 
and  partly  because  the  immediate  partisans  of  General  Scott,  the 
Whig  candidate,  were  not  trusted  by  a  large  part  of  the  voters. 
Yet,  notwithstanding  the  great  majority  with  which  the  adminis- 
tration of  President  Pierce  came  into  power,  several  causes  oper- 
ated to  bring  about  a  great  change  in  the  parties  of  the  country. 
One  of  these  was  his  approval  of  the  Kansas-Nebraska  Act,  which, 
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it  was  believed,  had  been  gained  from  him  by  Mr.  Douglas,  through 
a  misuse  of  his  influence.  President  Pierce  was  a  very  upright  and 
patriotic  man,  and  while  Mr.  Douglas's  attitude  towards  him  may 
have  been  somewhat  overbearing,  there  can  be  no  doubt  that  he 
was  convinced  that  the  good  of  the  country  required  that  the 
Southern  view  in  respect  to  slavery  in  the  territories  should  pre- 
vail. He  and  his  immediate  political  friends  held  the  same  doc- 
trines afterwards  enunciated  in  the  so-called  opinion  of  the  Su- 
preme Court  in  the  Dred  Scott  case.1  But  neither  the  whole 
weight  of  authority  which  usually  belongs  to  an  administration — 
and  especially  to  one  that  has  come  into  power  with  a  great  ma- 
jority of  electoral  votes — nor  the  influence  of  the  Democratic  par- 
ty, could  prevent  the  growth  of  a  new  party  which  was  to  gather 
additional  recruits  from  both  the  old  ones,  which  was  already  in 
the  field,  and  which  was  to  have  "  Freedom  "  inscribed  upon  its 
banners. 

Franklin  Pierce  received  105  electoral  votes  more  than  were 
necessary  for  a  choice,  and,  in  the  whole  number  of  votes  which 
he  received,  254  were  those  of  every  free  state  excepting  Massa- 
chusetts and.  Vermont,  and  of  every  slave  state  excepting  Ken- 
tucky and  Tennessee.  General  Scott,  his  Whig  competitor,  re- 
ceived only  54  electoral  votes.  The  remarkable  approach  to 
unanimity  shown  in  the  election  of  President  Pierce,  and  the 
majority  given  for  his  successor,  Mr.  Buchanan,  make  it  appar- 
ent that,  but  for  the  consequences  of  Mr.  Douglas's  division  of  the 
Democratic  party  by  his  doctrine  of  "  popular  sovereignty,"  the 
Democratic  party  might  have  again  successfully  encountered  the 
Republican  organization  which  elected  Mr.  Lincoln  in  1860.  But 
Mr.  Douglas  was  still  an  aspirant  for  the  presidency,  and  he  was 
an  aspirant  for  it  on  his  peculiar  platform,  which  made  an  inter- 
mediate ground  that  could  satisfy  neither  those  of  the  North,  who 
aimed  to  exclude  slavery  from  every  territory  of  the  United 


1  One  of  the  gentlemen  who  had  been  members  of  President  Pierce's  cabinet, 
Mr.  Caleb  Cusliing,  was  a  member  of  the  legislature  of  Massachusetts  at  the  time 
of  the  supposed  Dred  Scott  decision.  He  was  very  outspoken  in  his  condemnation 
of  the  doctrine  held  in  the  dissenting  opinions  of  Justices  McLean  and  Curtis,  al- 
though that  doctrine  was  fast  becoming  the  conviction  of  the  public  in  the  free 
states,  and,  in  fact,  was  destined  to  become  the  ultimate  result  of  the  constitutional 
questions  involved  in  the  case. — G.  T.  C. 
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States,  nor  those  of  the  South  who  maintained  the  right  of  every 
slave-holder  to  take  his  slave  property  into  any  territory,  and  to 
hold  it  there  until  a  state  constitution  should  be  framed.  In  1859, 
before  the  respective  parties  were  to  make  their  nominations  for 
the  presidency,  Mr.  Douglas  put  forth  an  elaborate  exposition  of 
his  doctrine  of  "  popular  sovereignty."  He  chose  as  the  vehicle 
of  its  circulation  a  popular  monthly,"  and  it  was  afterwards  re- 
printed and  extensively  distributed  in  a  pamphlet. 

It  was  the  purpose  of  this  ingenious  paper  to  maintain  that 
the  people  of  a  territory  had  a  right  to  decide,  independently  of 
the  will  of  Congress,  whether  the  institution  of  slavery  should  or 
should  not  exist  among  them  while  they  still  remained  in  the  ter- 
ritorial condition.  His  argument  went  the  entire  length  of  the 
assertion  that,  in  reference  to  local  concerns  and  internal  polity, 
the  people  of  a  territory  are  sovereign  in  the  same  sense  in  which 
the  people  of  a  state  are  sovereign.  In  order  to  establish  what 
he  called  "  popular  sovereignty  in  the  territories,"  he  undertook 
to  define  the  dividing  line  between  federal  and  local  authority; 
and  he  placed  it,  in  respect  to  the  territories,  where  it  is  in  respect 
to  the  states.  He  summed  up  the  whole  discussion  in  the  fol- 
lowing principle :  "  That  every  distinct  political  community,  loyal 
to  the  Constitution  and  the  Union,  is  entitled  to  all  the  rights, 
privileges,  and  immunities  of  self-government  in  respect  to  their 
local  concerns  and  internal  polity,  subject  only  to  the  Constitution 
of  the  United  States."  If  this  was  true,  what  did  the  territorial 
clause  of  the  Constitution  mean  ?  That  clause  must  have  meant 
either  that  the  territories  are  dependencies  of  the  United  States, 
subject  to  the  legislative  power  of  Congress  in  respect  to  their 
local  concerns  and  internal  polity,  or  else  that  they  are  indepen- 
dent political  communities,  with  the  same  rights  of  local  self-gov- 
ernment as  those  possessed  by  the  states.  The  states,  for  example, 
have  the  exclusive  right  to  regulate  the  institution  of  marriage 
within  their  own  borders ;  and  so  have  the  territories,  if  their 
people  are  sovereign  in  the  same  sense  as  the  people  of  a  state 
are  sovereign.  On  the  other  hand,  if  the  people  of  a  territory  are 
a  subordinate  and  dependent  political  community,  they  have  just 
those  rights  of  self-government  which  Congress  may  see  fit  to 


1  Harper's  Magazine  for  September,  1859. 
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confer  upon  them.  Mr.  Douglas  did  not  draw  the  dividing  line 
between  federal  and  local  authority,  in  respect  to  the  territories, 
where  he  should  have  drawn  it.  He  made  the  same  line  of  di- 
vision as  that  which  obtains  between  the  federal  and  the  state 
powers.  In  respect  to  subjection  to  the  Constitution  of  the 
United  States,  no  one  ever  supposed  that  Congress  is  not  bound 
to  observe  the  prohibitions  and  restraints  of  the  Constitution,  in 
legislating  for  a  territory,  just  as  it  is  bound  to  observe  them  in 
legislation  that  is  to  operate  within  the  states.  All  the  limita- 
tions imposed  by  the  Constitution  on  the  legislation  of  Congress 
apply  to  its  legislation  wherever  it  is  to  operate.  The  mistake 
made  by  Mr.  Douglas,  in  his  effort  to  maintain  "  popular  sover- 
eignty in  the  territories,"  was  that  he  made  it  the  same  kind  of 
sovereignty  as  that  of  the  states.  The  true  distinction  was  not 
likely  to  be  drawn  by  ordinary  minds,  for  it  involved  very  impor- 
tant constitutional  discriminations.  But  there  was  an  ad  capi- 
tandum  force  in  the  cry  of  "  popular  sovereignty,"  which  could 
reach  and  influence  Democratic  voters  in  a  presidential  election ; 
and  however  Mr.  Douglas  may  have  persuaded  himself  that  he 
was  contending  for  a  great  and  true  "  principle,"  he  certainly 
availed  himself  of  a  captivating  idea  which  would  secure  political 
followers  in  the  Democratic  party.  Eut  it  did  not  secure  accept- 
ance in  the  South  among  men  who  were  capable  of  understand- 
ing the  true  constitutional  distinctions  between  a  territory  and  a 
state.  It  rather  increased  the  tendency  in  the  South  to  resort  to 
the  supposed  right  of  every  citizen  of  a  slave-holding  state  to  set- 
tle in  a  territory,  and  to  carry  with  him  his  property  in  slaves,  as 
a  right  resulting  from  the  idea  that  the  territories  are  the  com- 
mon property  of  the  states,  as  constituent  members  of  the  Union. 
The  sequel  will  show  that  Mr.  Douglas's  doctrine  led  to  that 
disruption  of  the  Democratic  party  which  made  it  possible  to 
elect  Mr.  Lincoln  upon  a  platform  that  rejected  "  popular  sover- 
eignty in  the  territories,"  and  also  rejected  and  encountered  the 
doctrine  maintained  by  the  Southern  wing  of  the  Democratic 
party.1  

1  It  is  one  of  the  disadvantages  and  defects  of  territorial  government  that  it 
does  not  vest  in  the  people  of  the  territory  a  full  right  of  self-government;  that  it 
obliges  them  to  be  at  all  times  subject  to  the  will  of  Congress,  so  far  as  that  will 
is  not  restrained  by  the  Constitution.    For  this  reason  the  wisest  territorial  organ- 


282  CONSTITUTIONAL    HISTORY. 

The  origin  of  the  Republican  party  dates  from  the  year  1854, 
after  the  repeal  of  the  Missouri  Compromise.  It  was  composed 
at  first  of  several  different  factions — partly  of  one  called  the 
Liberty  party,  partly  of  one  called  the  Free-soil  party,  and  partly 
of  the  Abolition  wing  of  the  Whig  party,  and  of  others  who  were 
disgusted  with  the  repeal  of  the  Missouri  Compromise.  On 
the  27th  of  September,  1854,  an  Anti-Nebraska  Convention  was 
held  in  Auburn,  New  York,  which  passed  a  resolution  recom- 
mending that  a  convention  of  delegates  from  the  free  states  be 
held  in  Syracuse,  New  York,  on  the  4th  of  July,  1856,  to  nomi- 
nate candidates  for  the  presidency  and  vice  -  presidency  of  the 
United  States  for  the  next  presidential  election.  It  was  by  this 
assembly  at  Auburn  that  the  name  "the  Republican  organiza- 
tion "  was  adopted  for  the  new  party.  The  proposed  convention 
of  the  free  states  was  held  in  Philadelphia,  and  by  this  conven- 
tion John  C.  Fremont,  of  California,  was  nominated  as  the  candi- 
date of  the  Republican  party  for  the  presidency,  and  William  L. 
Dayton,  of  New  Jersey,  as  the  candidate  for  the  vice-presidency. 
The  sectional  character  of  this  organization  is  shown  by  the 
resolutions  adopted  as  the  platform  of  the  new  party,  which 
denied  the  authority  of  Congress,  of  a  territorial  legislature,  and 
of  any  individual  or  association  of  individuals  to  give  legal 
existence  to  slavery  in  any  territory  of  the  United  States  while 
the  present  Constitution  shall  continue ;  and  which  also  declared 
that  the  Constitution  confers  upon  Congress  sovereign  power 
over  the  territories  for  their  government,  and  that,  in  the  exer- 
cise of  this  power,  it  is  both  the  right  and  the  duty  of  Congress  to 
prohibit  in  the  territories  those  "  twin  relics  of  barbarism,  polyg- 
amy and  slavery." 

izations  that  have  been  framed  have  aimed  to  bestow  on  the  territorial  legislature 
a  large  degree  of  power;  but  even  in  the  best  of  these  there  has  always  been  a 
reserved  power  in  Congress  to  revise  and  disallow  the  territorial  legislation;  and 
their  governors  and  higher  judicial  officers  have  always  been  appointed  by  the  fed- 
eral power,  and  have  not  been  chosen  by  the  people.  The  true  course  to  be  pur- 
sued is  to  terminate  the  territorial  condition,  and  to  admit  the  territory  as  a  state 
of  the  Union  as  soon  as  it  can  be  done  with  safety  and  in  consistency  with  certain 
requirements.  At  the  same  time,  there  can  be  no  question  that  a  territory  is  a 
subordinate  and  dependent  political  community,  not  possessed  of  any  sovereignty 
at  all.  This  would  have  been  learned  long  ago  if  it  had  not  been  for  the  vexatious 
matter  of  slavery. 
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This  coupling  together  of  polygamy  and  slavery  as  twin  relics 
of  barbarism  was  designed  to  draw  into  the  Eepublican  party 
those  who  felt  scandalized  by  the  existence  of  polygamy  in 
Utah,  where  it  had  obtained  some  footing  after  the  emigration 
of  the  Mormons  into  that  region  from  Illinois.  No  great  acces- 
sion of  voters,  who  felt  that  polygamy  was  an  evil  to  be  eradi- 
cated by  Congress,  could  be  expected  to  accrue  to  the  new  party. 
Slavery  continued  to  be  the  main  subject  of  agitation,  and  on  this 
subject  there  was  a  manifest  inconsistency  in  the  platform ;  for  if 
Congress  had  the  sovereign  power  over  the  territories  which  was 
claimed  for  it,  it  was  equally  a  power  to  prohibit  or  to  legislate 
for  its  establishment  or  permission.  Among  the  extreme  advo- 
cates of  the  Southern  doctrine  there  was  a  similar  inconsistency, 
for  they  denied  the  power  of  Congress  to  prohibit  slavery  in  any 
territory,  and  consequently  they  denied  the  power  to  allow  it. 
Thus,  in  the  presidential  election  of  1856,  when  Mr.  Buchanan 
was  elected,  the  Republican  party  was  in  the  field  with  a  plat- 
form and  candidates  representing  an  entire  exclusion  of  slavery 
from  any  territory,  while  in  the  South  preparations  were  making 
for  a  sectional  attitude  of  just  the  opposite  character.  It  was, 
however,  because  Mr.  Buchanan  was  an  acceptable  candidate 
throughout  the  Southern  States,  and  in  the  free  states  of  New 
Jersey,  Pennsylvania,  Indiana,  Illinois,  and  California,  that  the 
evil  of  a  disruption  of  the  Democratic  party  was  postponed  until 
the  next  election. 

It  had  for  a  long  time  appeared  to  the  public  men  and  people 
of  the  South  that  no  friendly  co-operation  in  the  removal  of 
slavery  could  be  expected  from  the  North,  since  the  anti-slavery 
agitators  in  that  section  proposed  to  reach  the  object  by  breaking 
up  the  Union.  One  of  the  earliest  of  the  documents  put  forth 
by  the  American  Anti- Slavery  Society,  called  their  "Tract 
No.  1," '  was  an  elaborate  argument  to  prove  that  the  Constitution 
of  the  United  States  was  a  "  pro-slavery  instrument."  It  was  a 
document  drawn  up  with  much  ability,  and  its  positions  were 
correctly  assumed.  It  maintained  that  the  slavery  compromises 
agreed  to  in  the  formation  of  the  Constitution,  and  embodied  in 
its  arrangements,  including  the  provision  for  a  return  of  fugitives 


1  See  Tract  No.  1  in  Appendix. — J.  C.  C. 
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from  service,  gave  to  the  Constitution  the  character  which  they 
imputed  to  it,  making  it  a  pro-slavery  instrument.  It  was  entire- 
ly true  that  the  Constitution  had  given  a  sanction  to  slavery,  as 
an  institution  and  a  form  of  property  existing  in  some  of  the 
states  (eleven  out  of  the  thirteen),  and  had  made  a  union  between 
free  and  slave  states,  in  which  rights  were  guaranteed  to  the 
latter  by  the  fundamental  law  of  the  land.  The  early  "  Aboli- 
tionists "  were  perfectly  consistent  in  maintaining  that  this  was 
the  character  of  the  Constitution,  but  the  conclusions  which  they 
drew  from  perfectly  correct  premises  put  them  outside  of  the 
pale  of  the  Union,  as  a  body  of  citizens  who  renounced  the  obli- 
gations of  citizenship.  Their  "Tract  No.  1,"  which  passed 
through  many  editions  and  was  extensively  circulated,  appealed 
to  all  consistent  anti-slavery  men  not  to  hold  office  and  not  to 
vote  under  such  a  Constitution.  Such  a  renunciation  of  the 
duties  of  citizenship,  by  persons  living  under  and  enjoying  all  the 
other  benefits  of  the  Constitution,  made  a  body  of  persons  who 
could  not  be  considered  in  any  other  light  than  as  promoters  of  a 
revolution  ;  and  when  to  this  was  added  the  resolutions  passed  in 
the  assemblies  of  the  Abolitionists,  announcing  their  hostility  to 
the  Union  and  their  determination  to  labor  for  its  destruction,  it 
was  inevitable  that  the  people  of  the  South  should  cast  about  to 
provide  new  means  for  its  preservation.  In  the  earlier  history  of 
the  Union  there  had  been  no  special  efforts  to  extend  the  area 
of  slavery  for  political  purposes.  The  cultivation  of  cotton  and 
a  few  other  staples  had  formed  the  principal  motive  for  carrying 
slave-labor  into  regions  where  new  and  fertile  lands  invited  its 
introduction ;  and  the  earlier  legislation  of  Congress,  in  the  organ- 
ization of  territories  contiguous  to  the  states  where  it  had  long 
existed,  had  permitted  its  introduction  in  such  new  regions.  But 
the  aggressions  of  the  Northern  anti -slavery  agitators,  which 
began  in  the  year  1832  and  were  carried  on  for  a  period  of  about 
thirty  years,  added  to  the  producing  and  economic  objects  of  the 
planting  interests  a  strong  motive  for  increasing  the  political 
power  of  the  Southern  section.  The  people  and  public  men  of 
the  South  were  far-seeing  in  regard  to  the  methods  for  doing 
this ;  and  if  they  changed  their  opinions  and  feelings  in  regard  to 
the  rightfulness  of  such  a  relation  as  that  between  master  and 
slave,  and  sought  for  religious  grounds  on  which  to  defend  what 
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was  elsewhere  coming  to  be  regarded  as  a  great  moral  wrong, 
they  did  only  what  might  have  been  expected,  and  what  should 
have  been  foreseen  at  the  North  as  the  inevitable  consequence  of 
the  mode  in  which  the  anti-slavery  agitation  was  there  begun  and 
carried  on. 

The  disproportion  and  dissimilarity  between  the  means  em- 
ployed by  the  Abolitionists  and  the  means  that  should  have  been 
employed  make  a  most  striking  part  of  this  unfortunate  history. 
In  Virginia  the  slave-holders,  in  their  discussions  of  the  subject 
in  their  own  legislature,  did  not  ignore  the  original  moral  wrong 
of  slavery,  but  they  considered  it  chiefly  in  its  economical  aspects, 
for  they  had  begun  to  learn  that  slave-labor  was  profitable  only 
under  conditions  such  as  did  not  exist  in  so  old  a  state.  Slaves, 
as  property,  were  valuable  in  Virginia  for  the  purpose  of  breeding 
other  slaves  that  could  be  sold  in  states  farther  south  and  in  the 
Southwest.  But  as  a  form  of  labor,  profitable  in  Virginia  to  the 
slave-holder  or  to  the  state,  it  was  already  seen  that  the  system 
was  no  longer  what  it  had  been.  If  the  Northern  anti-slavery 
agitators  had  discussed  the  economical  aspects  of  slavery,  as  they 
might  have  done,  instead  of  spending  their  whole  force  on  its 
moral  aspects,  there  might  have  been  a  different  effect  produced. 
It  wTas  the  fierce  denunciations  which  thej'-  fulminated  against 
the  slave-holders  as  thieves,  pirates,  and  robbers,  and  their 
avowed  purpose  to  break  up  the  Union,  wThich  brought  about  in 
the  South  a  determination  to  strengthen 'and  increase  the  politi- 
cal power  of  that  section. 

Recurring  now  to  the  presidential  election  of  1860,  the  reader 
will  have  to  note  a  singular  state  of  parties,  quite  unprecedented, 
and  to  observe  how  it  came  about  that  the  influence  of  the  Dem- 
ocratic party,  as  the  only  organization  that  could  encounter  the 
Eepublican  party,  was  frustrated,  and  Mr.  Lincoln  became  pres- 
ident by  a  combination  of  the  free  states  alone.  This  was  the 
first  time  that  such  a  result  had  occurred ;  and,  although  it  af- 
forded no  excuse  for  an  attempt  to  disrupt  the  Union,  since  Mr. 
Lincoln  was  not  the  less  President  of  the  United  States  al- 
though he  did  not  receive  the  electoral  vote  of  a  single  Southern 
state,  yet  it  is  important  to  trace  the  causes  which  led  to  the 
secession  of  the  Southern  States  in  1860-61,  and  which  furnished 
the  only  plausible  justification  they  ever  had  for  that  step. 
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Foremost  among  the  grounds  for  its  justification,  in  the  minds 
of  the  people  of  those  states,  was  the  platform  on  which  Mr. 
Lincoln  was  nominated  and  elected,  and  the  fact  that  he  was 
elected  by  the  votes  of  the  free  states  alone.  This  fact  was  of 
very  little  consequence,  standing  by  itself.  But  the  character  of 
the  "Chicago  platform"  of  the  Republican  party,  on  which  Mr. 
Lincoln,  a  citizen  of  a  Northern  state,  was  elected  president,  and 
Mr.  Hamlin,  a  citizen  of  another  Northern  state,  was  elected  vice- 
president,  disclaimed  with  great  precision  the  idea  that  Congress 
could  in  any  way  act  upon  slavery  in  the  states  ;  but  in  regard 
to  slavery  in  the  territories  it  contained  the  following  resolution : 

"  That  the  normal  condition  of  all  the  territory  of  the 
United  States  is  that  of  freedom ;  that  as  our  republican  fathers, 
when  they  had  abolished  slavery  in  all  our  national  territory, 
ordained  that  no  person  should  be  deprived  of  life,  liberty,  or 
property  without  due  process  of  law,  it  becomes  our  duty  by 
legislation,  whenever  such  legislation  is  necessary,  to  maintain 
this  provision  of  the  Constitution  against  all  attempts  to  violate 
it;  and  we  deny  the  authority  of  Congress,  of  a  territorial  legis- 
lature, or  of  any  individuals,  to  give  legal  existence  to  slavery  in 
any  territory  of  the  United  States." 

This  explicit  declaration,  thus  made  the  political  creed  of  the 
Eepublican  party,  coupled  with  the  election  of  candidates  for  the 
presidency  and  the  vice  -  presidency  from  the  free  states  alone, 
made  it  certain  that  there  was  to  be  a  trial  of  political  strength 
between  the  two  sections  of  the  Union.  It  tendered  to  the  South 
an  issue  which  could  not  be  avoided.  It  asserted  a  new  political 
doctrine,  and  one  that  was  a  departure  from  the  former  legisla- 
tion of  Congress,  which  had  both  prohibited  and  allowed  slavery 
in  territories  previously  organized.  It  rejected  the  principle  of 
the  Missouri  Compromise,  which  had  made  a  parallel  of  latitude 
the  limit  of  division  of  the  territories  into  those  where  slavery 
might  and  those  where  it  might  not  be  allowed.  It  was,  too,  a 
reading  of  the  Constitution  diametrically  opposed  to  the  Southern 
reading.  It  must,  therefore,  be  assumed  that  the  political  men 
who  framed  for  the  Eepublican  party  the  "  Chicago  platform " 
meant  to  bring  about  an  antagonism  between  the  North  and  the 
South  on  this  subject,  by  having  it  made  the  principal  issue  in  a 
presidential  election. 
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The  condition  of  the  political  parties  at  this  time  was  such 
as  to  render  it  extremely  uncertain  what  the  result  would  be.  If 
the  Democratic  party  had  been  in  a  situation  to  avail  itself  of  a 
union  of  all  its  forces  upon  a  basis  that  would  bring  together  its 
Northern  and  its  Southern  wing,  the  evil  of  a  triumph,  or  of  an 
apparent  triumph,  of  the  North  over  the  South  might  have  been 
avoided.  Such  a  union  might  have  been  effected  on  a  ground 
that  would  sufficiently  antagonize  the  Eepublican  platform,  if  Mr. 
Douglas  and  his  friends  had  not  been  in  the  field  with  his  doc- 
trine of  "  popular  sovereignty."  The  leading  men  of  the  Northern 
and  Southern  wings  of  the  Democratic  party,  without  affirming 
the  extreme  Southern  ground  respecting  slavery  in  the  territories, 
might  have  fallen  back  upon  the  principle  of  action  which  had 
been  made  the  basis  of  former  legislation,  by  reaffirming  the 
practice  of  prohibiting  or  allowing  slavery  in  a  particular  terri- 
tory according  to  circumstances.  This  was  prevented  by  Mr. 
Douglas's  aspirations  for  the  presidency. 

There  was  at  this  time  a  remnant  of  the  Whig  party  known 
as  the  "  Old  Line  Whigs,"  and  consisting  of  those  who  had  not 
been  absorbed  into  the  Democratic  or  into  the  Eepublican  party. 
They  were  strong  in  the  states  of  Yirginia,  Kentucky,  and  Ten- 
nessee, and  they  had  some  strength  in  Massachusetts.  They  kept 
up  an  organization,  and  nominated  John  Bell,  of  Tennessee,  as 
their  candidate  for  the  presidency,  and  Edward  Everett,  of  Mas- 
sachusetts, as  their  candidate  for  the  vice-presidency.  It  would 
have  been  better  if  they  had  not  made  any  nomination  of  candi- 
dates, and  had  thrown  their  votes  for  the  Democratic  nominees. 
But  this  they  could  not  do  consistently  with  their  principles,  after 
the  schism  in  the  Democratic  National  Convention  which  assem- 
bled at  Charleston  in  the  month  of  April,  1860,  and  was  thence 
adjourned  to  Baltimore,  where  it  became  disrupted  for  a  time. 

At  Charleston  it  was  soon  found  that  no  platform  could  be 
framed  that  would  be  acceptable  both  to  the  Northern  and  the 
Southern  wing  of  the  Democratic  party,  and  that  there  could  be 
no  agreement  on  candidates.  After  many  unsuccessful  efforts  to 
unite  the  delegates  on  a  platform,  fifty  ballotings  for  a  candidate 
for  the  presidency  were  taken  down  to  the  3d  of  May.  During 
these  ballotings  some  of  the  Southern  delegates  seceded  from  the 
convention.     The  highest  number  of  votes  received  at  any  time 
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by  Mr.  Douglas  amounted  to  152£,  202  being  necessary  to  a  nomi- 
nation. The  convention  then  adjourned,  to  meet  at  Baltimore  on 
the  18th  of  June,  with  a  recommendation  that  the  party  in  the 
different  states  fill  up  the  vacancies  which  had  occurred  in  their 
respective  delegations.  When  the  convention  assembled  at  Bal- 
timore a  dispute  about  the  delegates  entitled  to  seats  ended  in  a 
disruption  of  the  convention  into  two  bodies,  the  one  distinctly 
Northern,  the  other  distinctly  Southern.  The  Northern  conven- 
tion nominated  Mr.  Douglas  as  its  candidate  for  the  presidency, 
and  Herschel  V.  Johnson,  of  Georgia,  as  its  candidate  for  the 
vice-presidency,  both  on  the  platform  of  "  popular  sovereignty " 
in  the  territories.  The  selection  of  a  Southern  candidate  for  the 
vice -presidency  was  made  upon  the  assumption  that  Southern 
votes  could  be  obtained  for  the  ticket.  But  when  it  came  to  the 
election  Mr.  Douglas  and  Mr.  Johnson  obtained  only  the  elec- 
toral votes  of  New  Jersey  (3)  and  of  Missouri  (9).  The  Southern 
Democratic  convention  nominated  John  C.  Breckinridge,  of  Ken- 
tucky, as  its  candidate  for  the  presidency,  and  Joseph  Lane, 
of  Oregon,  as  its  candidate  for  the  vice-presidency,  upon  an  ex- 
treme Southern  platform  which  embodied  the  claim  of  all  slave- 
holders to  settle  in  a  territory  with  their  slave  property,  and  to 
hold  it  as  such  during  the  existence  of  the  territorial  condition. 
The  selection  of  a  Northern  candidate  for  the  vice-presidency  by 
this  wing  of  the  Democratic  party  was  made  on  the  assumption 
that  Northern  votes  could  be  obtained  on  a  basis  that  antago- 
nized  both  Mr.  Douglas  and  Mr.  Lincoln.  Mr.  Breckinridge  and 
Mr.  Lane  obtained  72  electoral  votes,  being  those  of  Delaware  (3), 
Maryland  (8),  North  Carolina  (10),  South  Carolina  (8),  Georgia 
(10),  Louisiana  (6),  Mississippi  (7),  Alabama  (9),  Arkansas  (4), 
Florida  (3),  and  Texas  (4).  Not  a  single  free  state  gave  its  elec- 
toral votes  to  the  candidates  who  represented  the  extreme  South- 
ern doctrine.  On  the  other  hand,  Mr.  Lincoln  and  Mr.  Hamlin 
received  the  electoral  votes  of  every  free  state,  and  not  one  vote 
of  a  slave-holding  state.  The  electoral  votes  of  the  free  states 
amounted  in  the  aggregate  to  180,  28  more  than  were  necessary 
to  a  choice.  Mr.  Bell  and  Mr.  Everett,  the  candidates  of  the 
"  Old  Line  Whigs,"  obtained  the  votes  of  Virginia  (15),  of  Ken- 
tucky  (12),  and  of  Tennessee  (12)— 39  in  all.  These  significant 
figures  show  very  distinctly  that  if  the  Democratic  party  had  not 
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become  hopelessly  divided  by  reason  of  the  efforts  of  its  North- 
ern wing  to  force  upon  the  South  an  unacceptable  candidate  on 
an  unacceptable  platform,  Mr.  Lincoln  would  probably  not  have 
been  elected,  for  with  a  united  Democratic  party  it  would  only 
have  been  necessary  to  wrest  from  Mr.  Lincoln  28  electoral  votes, 
and  these  might  have  been  obtained  from  Virginia,  Kentucky, 
and  Tennessee. 

It  was  one  of  the  most  serious  aggravations  of  this  result  of 
the  election,  in  the  feelings  of  the  Southern  people,  that  this 
opportunity  to  prevent  the  election  of  a  Northern  sectional  can- 
didate upon  a  sectional  platform  had  been  frustrated  by  the  con- 
duct of  the  Northern  wing  of  the  Democratic  party.  The  polit- 
ical and  public  men  of  the  South  believed  themselves  forced  to 
antagonize  an  extreme  Northern  doctrine  by  a  Southern  doctrine 
equally  extreme  in  regard  to  slavery  in  the  territories.  They 
thus  lost  all  prospect  of  obtaining  the  electoral  votes  of  a  single 
free  state,  and  the  result  was,  that  after  the  election  the  people 
of  the  South  became  more  and  more  confirmed  in  their  appre- 
hensions and  fears  respecting  the  purposes  and  aims  of  the 
Republican  party,  which  had  succeeded  in  electing  a  president., 
by  the  votes  of  the  free  states  alone,  on  a  platform  of  a  sec- 
tional character.  The  North,  they  said,  has  triumphed  over  us, 
and  now  we  must  look  into  the  armory  of  our  constitutional 
doctrines  for  measures  adequate  to  this  exigency.  And,  as  al- 
ways happens  when  sectional  feelings  and  passions  are  aroused, 
the  people  of  the  North  believed  more  and  more  in  the  Southern 
purpose  to  make  one  great  slave-holding  republic,  in  the  place  of 
the  republic  of  their  fathers. 

In  the  account  which  I  have  given  in  a  former  chapter  of  the 
history  of  opinion  concerning  the  nature  of  the  Constitution,  the 
reader  has  seen  the  germs  of  the  doctrine  of  state  secession  from 
the  Union,  and  that  to  a  large  extent  it  had  become  a  conscien- 
tious belief  in  Southern  minds.  I  have  shown  that,  while  Mr. 
Calhoun  was  not  himself  a  secessionist,  the  doctrine  of  secession 
as  a  constitutional  right  was  a  logical  consequence  of  his  opin- 
ions concerning  the  nature  of  the  Union  under  the  Constitution. 
In  his  later  years  Mr.  Calhoun  had  not  many  followers  out  of 
his  own  state  of  South  Carolina.  But  a  new  generation  of  public 
men  had  grown  up  in  the  South,  and  a  new  state  of  things  had 
II.— 19 
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arisen,  in  which  the  "  right  of  revolution,"  as  an  inalienable  right 
of  a  people  who  deemed  themselves  oppressed,  was  very  likely 
to  be  confounded  with  the  supposed  constitutional  right  of  seces- 
sion. In  times  of  great  public  excitement,  such  as  accompanied 
and  followed  the  election  of  Mr.  Lincoln,  individuals  do  not  al- 
ways know  on  what  justification  they  mean  to  defend  their  pub- 
lic conduct,  or  on  what  precise  grounds  they  are  acting.  At  such 
times  men  act  together  in  masses,  and  they  do  not  analyze  the 
political  doctrines  on  which  they  suppose  that  they  act;  or,  if 
they  do  analyze  them,  the  analysis  is  apt  to  end  in  a  fusion  of 
ideas  that  are  widely  asunder.  No  more  remarkable  phenom- 
ena can  be  found  in  history  than  the  rapidity  with  which  the 
people  of  the  Southern  States  were,  for  a  time,  swept  out  of  the 
Union.  It  has  been  customary,  with  a  certain  class  of  writers, 
to  assert  that  secession  was  the  breaking  out  of  a  long-standing 
conspiracy  to  destroy  the  government  of  the  Union.  It  is  diffi- 
cult to  prove  a  negative,  and  it  is  often  quite  as  difficult  to  prove 
an  affirmative.  Who  were  the  conspirators  ?  Where  and  when 
was  the  conspiracy  formed?  How  was  the  destruction  of  the 
Union  to  be  brought  about  ?  No  answer  can  be  made  to  these 
questions  that  ought  to  satisfy  a  rational  being.  What  history 
can  with  certainty  affirm  is,  that  no  conspiracy  of  individuals 
could  have  carried  the  Southern  States  out  of  the  Union  if  it  had 
not  found  a  willing  people.  It  is  more  than  probable  that  the 
public  men  and  politicians  of  the  South  were  stimulated  by  their 
people  into  secession,  than  it  is  that  they  led  the  people  into  that 
rash  and  fatal  error.  The  events  that  were  occurring  in  the  sum- 
mer of  1860,  ending  in  a  triumph  of  the  North  over  the  South, 
as  the  people  of  the  South  regarded  it,  caused  a  rapid  spread  of 
the  conviction  among  the  people  of  the  latter  section  that  their 
safety  required  a  separation  from  the  people  of  the  free  states, 
and  the  establishment. of  an  independent  government.  To  devise 
the  means  of  doing  this  was  the  work  of  their  statesmen.  The 
doctrine  of  a  constitutional  right  of  secession,  as  a  right  resulting 
from  the  nature  of  the  Union,  furnished  the  means  of  taking  the 
first  step.  The  public  men  of  the  South  could  argue  this  doctrine 
from  certain  premises,  which  might  be  more  or  less  correct,  and 
many  of  them  maintained  it  with  much  ability.  It  was  for  their 
people  to  accept  and  carry  it  out  by  public  acts  and  by  what 
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they  deemed  appropriate  measures.  In  the  framing  of  their 
measures  and  public  acts  the  supposed  right  of  state  secession  was 
necessarily  the  groundwork  of  all  their  proceedings,  although 
individuals  and  masses  of  men  may  have,  consciously  or  uncon- 
sciously, mingled  with  it  the  right  of  revolution  in  determining 
their  own  conduct.  But  the  official  ground  taken  in  the  public 
proceedings  was  the  alleged  constitutional  right  of  secession. 
The  people  of  the  Southern  States,  in  their  formal  documents  and 
public  acts,  did  not  rest  on  the  right  to  make  a  revolution.  They 
justified  themselves  before  the  world  by  assuming  in  their  ordi- 
nances of  secession,  adopted  in  their  several  state  conventions, 
that  they  had  a  reserved  right  to  repeal  the  acts  by  which  they 
had  formerly  ratified  the  Constitution  of  the  United  States,  and 
that  this  reserved  right  was  a  legitimate  deduction  from  the 
nature  of  the  Constitution.  Powers,  they  said,  delegated  by  dif- 
ferent sovereign  peoples  to  a  common  agent  can  be  rescinded  by 
the  sovereign  principals.  If  the  political  powers  granted  by  the 
Federal  Constitution  were,  in  truth,  delegated  to  a  common  agent, 
and  were  not  irrevocably  ceded  to  a  government  proper,  the  posi- 
tion of  the  secession  ordinances  was  correct  and  defensible.  If,  on 
the  contrary,  political  powers  were  ceded  by  the  Constitution  to 
a  government  which  was  made  supreme  in  its  appropriate  sphere, 
they  could  not  be  reserved  by  those  who  had  granted  them. 
Which  of  these  two  opposite  views  of  the  Constitution  was  the 
true  one  could  be  and  was  argued  out  in  various  ways ;  but,  after 
every  form  of  argument  had  been  resorted  to,  it  became  necessary 
to  refer  the  dispute  to  the  arbitrament  of  the  sword.1 


1  Among  the  facts  which  tend  strongly  to  refute  the  existence  of  a  long- 
standing conspiracy  to  break  up  the  old  Union  is  the  organization  and  establish- 
ment of  the  Confederate  government.  If  a  conspiracy  had  existed,  such  as  has 
been  often  charged,  the  conspirators  should  have  beeu  ready  with  a  scheme  of 
confederation,  deliberately  and  fully  prepared  to  take  effect  between  the  states, 
as  soon  as  they  had  seceded  from  the  Union.  No  such  scheme  was  prepared,  al- 
though the  supposed  conspirators  must  have  been  men  quite  able  to  bring  one 
forward  at  a  moment's  notice.  The  truth  is  that  the  first  Confederate  govern- 
ment was  a  provisional  organization,  rather  hastily  framed,  and  growing  out  of 
events  as  they  transpired.  Its  history  may  be  read  in  Mr.  Jefferson  Davis's  ac- 
count of  its  formation,  and  in  the  events  which  followed  in  rapid  succession  after 
the  state  of  South  Carolina  had  adopted  her  ordinance  of  secession.  (The  student 
should  see  Davis's  Rise  and  Fall  of  the  Southern  Confederacy.) 
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All  the  secession  ordinances  were  modelled  on  that  of  South 
Carolina,  which  was  the  first  one  that  was  adopted.  The  one 
that  now  lies  before  me  is  the  Ordinance  of  the  state  of  South 
Carolina.  The  Ordinance  of  South  Carolina  Avas  adopted  on  the 
20th  of  December,  1860 ;  that  of  Georgia  on  the  19th  of  January, 
1861.  In  both  states,  as  well  as  in  all  the  others,  the  ordinance 
was  debated  and  passed  in  state  conventions  consisting  of  dele- 
gates of  the  people  of  the  state.  These  state  conventions,  accord- 
ing to  all  American  practice  and  precedent,  are  held  to  be  the 
representatives  of  the  state  sovereignty.  The  Ordinance  of  the 
state  of  South  Carolina  read  as  follows :  ' 

THE   STATE   OF   SOUTH   CAROLINA. 

At  a  convention  of  the  people  of  the  state  of  South  Carolina,  begun  and  holden 
at  Columbia  on  the  seventeenth  day  of  December,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  sixty,  and  thence  continued  by  adjournment  to 
Charleston,  and  there  by  divers  adjournments  to  the  twentieth  day  of  December, 
in  the  same  year. 

AN   ORDINANCE 

To  dissolve  the  Union  between  the  state  of  South  Carolina  and  other  states  united 
with  her  under  the  compact  entitled  the  Constitution  of  the  United  States  of 
America. 

"We,  the  people  of  the  state  of  South  Carolina,  in  convention  assembled,  do  de- 
clare and  ordain,  and  it  is  hereby  declared  and  ordained,  that  the  ordinance  adopted 
by  us  in  convention  on  the  twenty-third  day  of  May  in  the  year  of  our  Lord  one 
thousand  seven  hundred  and  eighty-eight,  whereby  the  Constitution  of  the  United 
States  of  America  was  ratified,  and  all  acts  and  parts  of  acts  of  the  General 
Assembly  of  this  state  ratifying  amendments  of  the  said  Constitution,  are  hereby 
repealed ;  and  that  the  union  now  subsisting  between  South  Carolina  and  other 
states  under  the  name  of  the  United  States  of  America  is  hereby  dissolved. 

Done  at  Charleston  the  twentieth  day  of  December,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  sixty. 

D.  F.  Jamison, 
Delegate  from  Barnwell  and  President  of  the  Convention. 

There  was  thus  asserted  a  right  inherent  in  the  people  of  the 
state  to  repeal,  rescind,  and  abrogate  every  former  act  of  the  state 
which  had  adopted  or  amended  the  Constitution  of  the  United 
States.     The  union  subsisting  between  the  state  of  South  Caro- 


1  Compare  the  Constitution  of  the  Confederate  States  and  the  Constitution  of 
the  United  States.  The  latter  was  the  general  model  on  -which  the  former  was 
framed,  but  there  was  a  departure  from  some  of  the  provisions  of  the  earlier  in 
the  later  instrument.     Both  constitutions  in  Appendix. — J.  C.  C. 
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lina  and  other  states  united  with  her  under  the  name  of  the  Unit- 
ed States  of  America  was  declared  to  be  dissolved,  and  South 
Carolina  was  declared  to  be  in  full  possession  of  those  rights  of 
sovereignty  which  belong  to  a  free  and  independent  state.  If 
this  could  be  accomplished  by  such  a  declaration,  it  certainly  was 
accomplished.1 

Everything  was  done  by  the  Southern  States  in  accordance 
with  those  principles  of  public  action  which  had  from  the  first 
been  held  to  be  the  mode  in  which  the  sovereignty  of  a  state 
could  be  and  must  be  exercised.  The  Constitution  of  the  United 
States  had  been  adopted  and  ratified  in  every  state  by  a  conven- 
tion of  its  people.  If  the  right  to  repeal  and  rescind  these  acts  of 
ratification  and  adoption  existed,  it  must  be  exercised  by  the  peo- 
ple of  a  state  assembled  in  convention.  The  whole  question 
turned  upon  the  supposed  reserved  right  of  a  state  to  repeal  and 
rescind  the  acts  by  which  it  had  ratified  and  adopted  the  Consti- 
tution of  the  United  States ;  and  in  the  nature  of  things  this  ques- 
tion could  only  be  finally  determined  by  a  resort  to  physical 
force,  or  by  a  trial  of  strength  between  the  states  which  had  se- 
ceded and  those  which  still  adhered  to  the  Federal  Government. 

An  extreme  case  may  be  supposed  which  would  have  tested 
the  question  in  the  same  manner  in  which  it  was  actually  tested. 
Let  it  be  supposed  that  all  the  states  but  one,  Pennsylvania  or 
New  York,  for  example,  had  seceded  from  the  Union  as  South 
Carolina,  Georgia,  and  other  states  did ;  that  the  seceded  states 
had  formed  a  confederate  government,  and  that  a  civil  war  had  en- 
sued between  the  new  confederate  government  and  the  one  state 
which  adhered  to  the  Federal  Union  under  the  Constitution.  If 
that  state  had  been  strong  enough  to  carry  on  a  war  against  the 
new  confederate  government,  it  must  have  carried  on  that  war 
upon  the  same  rights  and  powers  by  which  the  war  was  carried  on 
between  the  minority  of  states  which  established  the  Confederate 


1  The  great  instrument  that  was  adopted  by  the  delegates  of  the  thirteen  col- 
onies assembled  in  the  Colonial  Congress  declared  that  they  were  and  ought  to  be 
free  and  independent  states.  But  if  the  government  of  Great  Britain  should  not 
choose  to  accept  the  Declaration  of  Independence  as  a  conclusive  severance  of  the 
colonies  from  the  dominions  of  the  British  crown,  there  was  no  mode  in  which 
their  independence  could  be  established  excepting  by  waging  a  successful  war  of 
a  revolutionary  character. 
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Government  and  the  majority  of  states  which  adhered  to  the  Fed- 
eral Union  ;  for  it  was  only  under  the  Constitution  of  the  United 
States  that  a  war  could  be  prosecuted  to  defend,  maintain,  and 
preserve  the  Union  as  it  existed  under  the  Constitution.  If  the 
one  state  had  succeeded  by  physical  force  in  crushing  the  confed- 
erate government,  the  result  would  have  been  the  same  as  that 
Avhich  attended  the  triumph  of  the  federal  arms  in  1865,  when 
the  states  which  adhered  to  the  Federal  Union  were  a  majority, 
and  the  states  which  adhered  to  the  Confederate  Government 
were  a  minority.  On  the  other  hand,  if  the  one  state  had  been 
defeated  in  its  effort  to  preserve  the  government  established  by 
the  Constitution,  that  government  would  have  been  at  an  end,  and 
the  right  of  secession  would  have  been  confirmed  and  established 
by  the  arbitrament  of  physical  force  to  which  it  was  referred. 
That  arbitrament  may  seem  to  have  been  a  strange  one  to  settle  a 
civil  and  political  question,  but  it  was  the  only  one  that  could  be 
resorted  to. 

The  Ordinance  of  South  Carolina  was  adopted  unanimously 
in  her  convention,  and  was  signed  by  the  officers  of  the  conven- 
tion and  by  every  delegate.  In  the  Georgia  Convention  a  spir- 
ited opposition  to  the  ordinance,  led  by  Alexander  H.  Stephens, 
was  kept  up  until  the  ordinance  was  adopted  by  a  majority  of 
the  convention.  The  Union  men  of  Georgia  made  a  gallant  re- 
sistance, but  after  their  state  had  seceded,  they  had  no  alterna- 
tive but  to  submit  or  to  put  themselves  in  opposition  to  the  will 
of  their  state.  Many  of  them  held  such  principles,  in  regard  to 
the  ultimate  allegiance  due  from  a  citizen  of  a  state  to  the  author- 
ity of  the  state,  that  they  could  not  do  this.  Most  of  them,  like 
Mr.  Stephens  and  other  prominent  and  patriotic  men,  deemed  it 
their  duty  to  unite  with  their  fellow-citizens  in  making  a  country 
and  a  government  for  themselves.  Mr.  Stephens  became  vice- 
president  of  the  Confederate  Government.  There  was  a  similar 
Union  party  in  most  of  the  other  Southern  states,  excepting  South 
Carolina,  but  it  was  nowhere  so  strong  as  it  was  in  Georgia.  The 
existence  of  this  party,  however,  in  greater  or  less  numbers,  in  all 
the  states  which  seceded,  and  their  final  submission  to  the  step 
taken  by  their  states,  afford  another  strong  proof  that  secession 
was  not  the  work  of  a  conspiracy.  There  Avas  a  strong  disposi- 
tion in  the  North  during  the  civil  war,  and  for  some  time  after- 
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wards,  to  impute  to  Southern  men  who  first  endeavored  to  pre- 
vent secession  and  then  submitted  to  it  something  more  than 
inconsistency.  Great  moral  wrong  was  charged  upon  them,  and 
many  of  them  were  regarded  as  traitors  of  the  deepest  dye,  be- 
cause they  held  that  their  allegiance  was  ultimately  due  to  their 
states.  But  this  was  a  matter  for  their  individual  judgments. 
The  paramount  authority  of  the  Federal  Government  over  the 
citizens  of  a  state,  when  contrasted  with  the  authority  of  the  state, 
was  a  political  question  on  which  men  of  the  most  conscientious 
and  upright  character  might  honestly  hold  opinions  diametrically 
opposite  to  those  held  in  the  North.  As  in  all  such  conflicts, 
where  a  people  undertake  to  establish  an  independent  govern- 
ment for  themselves,  individuals  who  take  an  active  part  in  the 
efforts  to  bring  about  that  result,  whether  in  military  or  civil  life, 
can  escape  the  penalty  of  treason  only  by  success.  Treason 
against  the  United  States  is  defined  in  the  Constitution  as  con- 
sisting only  "  in  levying  war  against  them,  or  in  adhering  to  their 
enemies,  giving  them  aid  and  comfort."  Strictly  speaking,  every 
person  who  took  an  active  part  in  carrying  on  the  war  waged  by 
the  Confederate  States  against  the  United  States  committed  trea- 
son. If  arraigned  for  it  in  a  court  of  the  United  States,  the  fact 
that  the  war  was  waged  by  a  confederation  of  sovereign  states 
which  had  absolved  their  citizens  from  allegiance  to  the  Unit- 
ed States  would  not  afford  an  answer  to  the  charge.  Wheth- 
er it  was  wise,  in  any  sense,  to  hold  any  person  to  answer  a 
charge  of  treason  in  a  criminal  court,  whether  he  acted  in  mil- 
itary or  in  civil  life,  is  a  question  that  need  not  be  anticipated 
here. 

An  episode  of  a  very  troublesome  nature,  one  of  the  conse- 
quences of  the  repeal  of  the  Missouri  Compromise,  as  it  was  em- 
braced in  the  Kansas-Nebraska  Act,  is  now  to  be  described.  This 
was  the  struggle,  made  from  opposite  sections  of  the  Union,  to 
have  Kansas  become  a  free  or  a  slave  state,  as  the  one  or  the 
other  result  might  be  brought  about  by  previous  occupation  of 
the  ground.  The  avowed  purpose  of  the  Kansas-Nebraska  Act 
was  not  to  legislate  slavery  into  or  out  of  any  territory,  but  to 
leave  the  people  thereof  free  to  shape  their  own  institutions  in 
their  own  way.  This  purpose  could  not  be  declared  in  legisla- 
tion without  opening  such  a  region  as  Kansas  to  an  internecine 
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contest  between  pro-slavery  and  anti-slavery  settlers.  It  was  a 
region  of  fertile  soil,  of  mild  and  salubrious  climate,  bordering  on 
the  east  upon  one  slave-holding  state,  Missouri,  and  approaching 
in  its  southeastern  corner  to  the  confines  of  another  slave-holding 
state,  Arkansas.  Within  the  borders  of  the  territory  were  com- 
prehended 82,080  square  miles  of  country,  well  watered  and  well 
timbered.  It  was  adapted  to  both  slave  labor  and  free  labor, 
but  it  was  an  imperative  duty  resting  upon  Congress  to  deter- 
mine, at  the  time  of  the  organization  of  the  territory,  what  was 
to  be  its  condition.  Instead  of  discharging  that  duty,  the  act  of 
organization  threw  the  territory  open  to  a  contest  between  set- 
tlers from  the  free  states  and  settlers  from  slave  states,  without 
any  fixed  character  whatever  that  Avould  determine  whether  it 
would  ultimately  become  a  free  or  a  slave  state.  The  conse- 
quence was  a  rush  and  a  collision  which  involved  great  confusion, 
some  bloodshed,  and  inflamed  the  passions  of  the  opposite  sec- 
tions of  the  Union  for  several  years.  Prior  to  the  year  1850  no 
territory  had  been  organized  without  having  a  character  im- 
pressed upon  it  one  way  or  the  other,  as  a  dependency  of  the 
United  States  in  which  slavery  might  or  might  not  be  allowed ; 
so  that  in  every  instance,  while  the  people  of  the  territory  would 
have  the  sovereign  right  to  continue  or  abolish  slavery  when 
they  should  become  a  state,  it  would  be  known  beforehand 
whether  it  was  to  be  a  free  or  a  slave  state.1  But  now,  de- 
parting from  the  statesmanlike  policy  and  wisdom  of  their 
predecessors,  and  renouncing  their  plain  duty,  Congress  left  the 
people  of  Kansas  to  determine  for  themselves  whether  they 
would  or  would  not  have  slavery.  "  Squatter  sovereignty," 
or  "  popular  sovereignty  in  the  territories,"  was  to  have  full  op- 
eration. 

The  history  of  the  Kansas  struggle  has  been  written,  and  writ- 


1  In  the  settlement  of  1850,  by  the  so-called  "  Compromise  Measures,"  no  re- 
striction against  slavery  was  imposed  upon  the  territories  of  New  Mexico  and 
Utah,  because  the  soil  and  climate  and  the  general  features  of  the  country  as 
effectually  excluded  slave  labor  as  it  could  be  excluded  by  the  legislation  of  Con- 
gress. Mr.  Webster  pronounced  the  application  of  the  "Wilmot  Proviso"  to 
these  territories  a  mere  abstraction.  See  his  speech  of  the  7ih  of  March,  1850, 
and  his  last  speech  in  the  Senate,  delivered  July  17, 1850.  Life  of  Daniel  Webster, 
by  the  present  writer,  Vol.  II.,  chaps,  xxxv.,  xxxvi. 
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ten  well,  by  a  person  who  was  engaged  in  the  effort  to  make  it  a 
non-slaveholding  state.  While  I  do  not  entirely  concur  in  this 
writer's  views,  I  can  heartily  commend  the  thoroughness  and  clear- 
ness with  which  he  has  described  the  organization  and  operations 
of  the  "  Emigrant  Aid  Society,"  which  was  formed  in  the  North- 
ern States,  and  which  conducted  bands  of  emigrants  into  Kansas, 
for  the  purpose  of  making  it  practically  certain  that  it  would  not 
become  a  slave  state.  It  was  a  force  directed  and  managed  with 
great  skill  and  energy,  but  a  force  of  the  opposite  character  en- 
tered the  territory  from  the  opposite  section  of  the  Union,  and 
made  the  contest  a  struggle  for  supremacy  between  Northern 
and  Southern  settlers.  The  struggle  lasted  for  three  years,  and  it 
ended  in  the  control  of  the  territory  by  the  anti-slavery  interest, 
because  the  pro-slavery  interest,  although  violent  and  aggressive, 
was  not  so  well  managed  as  the  affairs  of  the  Emigrant  Aid  So- 
ciety. In  the  course  of  the  struggle  it  was  for  a  good  while 
doubtful  whether  mere  anarchy  would  ever  be  succeeded  by  a 
settled  condition  of  public  affairs,  in  which  the  will  of  a  majority 
of  the  people  could  make  itself  felt  in  orderly  and  lawful  methods. 
If  Congress  had  performed  its  duty  in  the  act  which  organized 
the  territory,  instead  of  leaving  it  to  the  operation  of  Mr.  Doug- 
las's plan  of  "  popular  sovereignty,"  no  such  struggle  would  have 
taken  place.  Kansas  was  composed  partly  of  territory  ceded  by 
France  to  the  United  States  in  1803,  and  partly  of  territory  ceded 
by  Texas  in  the  settlement  of  the  boundaries  in  1850.  There  was 
therefore  no  reason  why,  in  the  act  organizing  the  territory  of 
Kansas,  the  long-settled  policy  of  prohibiting  or  allowing  slavery, 
according  to  the  circumstances  of  the  case,  should  not  have  been 
continued.  The  proceedings  in  Congress,  looking  to  the  organi- 
zation of  territorial  government  for  both  Kansas  and  Nebraska, 
began  in  1853  and  lasted  until  May,  1854.  The  bill  which  became 
a  law  on  the  30th  of  May,  1854,  was  that  in  which  Mr.  Douglas 
inserted  his  repeal  of  the  Missouri  Compromise  restriction,  which 
then,  applied  to  the  whole  region  included  in  Nebraska  and  Kan- 
sas. All  that  was  needful  was  to  leave  the  restriction  untouched ; 
and  if  thereafter  the  battle-ground,  covering  the  constitutional 
power  of  Congress  to  impose  that  restriction,  were  to  be  made  in 
the  Supreme  Court  of  the  United  States,  there  was  much  less  prob- 
ability of  a  result  against  the  power  than  there  was  after  Congress 
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had  repealed  the  restriction  already  existing.1  Nebraska  lay  north 
of  Kansas,  and  being  formed  out  of  a  part  of  the  territory  ceded 
by  France  in  1803,  and  lying  north  of  the  parallel  of  36°  30',  it  was 
subject  to  the  restriction  of  the  Missouri  Compromise  of  1820. 
It  was  organized  as  a  territory  by  the  same  Act  of  May  30, 
1854,  which  organized  the  territory  of  Kansas,  and  which  swept 
away  the  anti-slavery  restriction,  but  it  did  not  become  the  scene 
of  such  a  violent  struggle  as  that  which  took  place  in  Kansas.  If 
Kansas  should  become  a  free  state,  it  was  certain  that  Nebraska 
could  not  become  a  slave-holding  state.  There  was  a  pro-slavery 
faction  among  the  settlers  in  Nebraska,  but  it  was  not  so  large  or 
so  aggressive  as  the  same  faction  in  Kansas.  An  act  of  Congress 
to  enable  the  people  of  Nebraska  to  form  a  constitution  and  state 
government,  and  for  the  admission  of  the  state  into  the  Union  on 
an  equal  footing  with  the  original  states,  was  passed  April  10,1864, 
during  the  first  term  of  Mr.  Lincoln's  presidency.  This  act  was 
at  first  rejected  by  the  people  of  the  territory  through  the  influ- 
ence of  the  pro-slavery  faction ;  but  afterwards  the  territorial  leg- 
islature framed  a  constitution,  which  was  submitted  to  the  people 
and  was  ratified.  Under  it  the  territorial  legislature  applied  for 
the  admission  of  Nebraska  into  the  Union  as  a  state.  This  Consti- 
tution, however,  contained  provisions  unacceptable  to  Congress  as 
it  was  then  constituted.  It  was  ratified  by  the  people  of  the  ter- 
ritory during  the  civil  war,  when  the  Republican  party  exercised 
the  whole  authority  of  the  Federal  Government.  A  bill  for  the 
admission  of  Nebraska  into  the  Union  passed  the  House  January 
15, 1867,  and  passed  the  Senate  with  an  amendment  January  16th. 
It  was  vetoed  by  President  Johnson,  but  notwithstanding  the  veto 
it  passed  the  Senate  on  the  8th  of  February  and  passed  the  House 
on  the  9th.  This  bill  was  carried  through  the  two  houses  because 
it  contained,  as  a  fundamental  condition  precedent  to  the  admis- 
sion of  the  state,  that  the  word  "  white  "  should  be  stricken  out  of 
the  constitution.  This  word,  if  it  had  remained  in  the  constitu- 
tion, would  have  had  the  effect  of  confining  the  elective  franchise 
to  white  persons  alone.     It  Avas  afterwards  certified  to  the  Presi- 

1  The  -writer  to  whose  account  of  the  Kansas  struggle,  or  Kansas  crusade,  I 
have  referred,  is  the  Hon.  Eli  Thayer,  -whose  book  is  quoted  above.  He  does  not 
give  the  history  of  Nebraska.  His  reports  and  those  of  the  Emigrant  Aid  Society, 
■which  he  was  so  instrumental  in  organizing,  were  confined  to  Kansas. 
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dent  of  the  United  States  that  the  word  had  been  stricken  out ; 
and  thereupon  the  president,  by  the  authority  conferred  upon  him 
by  the  act,  issued  his  proclamation  declaring  the  state  admitted 
into  the  Union,  March  1,  1867.  Kansas  was  admitted  into  the 
Union  as  a  state  by  a  law  passed  January  29, 1861,  after  the  anti- 
slavery  settlers  had  succeeded  in  making  it  certain  that  it  would 
be  a  free  state. 


CHAPTER   X. 

Could  the  Civil  "War  have  been  Avoided? — Its  Teue  Basis. — 
Objects  foe  which  it  could  be  Rightfully  Peosecuted. — 
Pbesident  Buchanan's  Couese  in  Peepaeing  to  Encountee 
Secession. — Neglect  of  Congeess  to  Peovide  Him  with  the 
Necessaey   Means. — The    Couese  of  Me.   Jeffeeson  Davis 

AND    OTHEE    SOUTHEEN    Men    WHILE    THEY    REMAINED    IN    CoN- 

GEESS. 

A  calm  review  of  the  period  over  which  I  have  now  passed 
will  hardly  lead  to  the  conclusion  that  the  civil  war  was  a  neces- 
sity, if  we  take  into  view  the  causes  which  brought  it  about. 
After  it  Avas  begun — after  the  country  was  divided  into  hostile 
sections,  and  different  groups  of  states,  each  of  Avhich  had  long 
possessed  an  organized  government,  were  led  by  the  Federal  Gov- 
ernment on  the  one  side,  and  by  the  Confederate  Government  on 
the  other — it  was  necessary  that  it  should  be  prosecuted  to  the 
end.  The  issue  that  was  made  was  on  the  alleged  constitutional 
right  of  state  secession  from  the  Union,  and  until  this  issue  had 
been  finally  determined  by  the  wager  of  battle,  one  way  or  the 
other,  there  could  be  no  peace.  In  this  sense,  and  for  this  rea- 
son, the  war  was  a  necessity.  But  it  is  a  very  different  question 
whether  the  state  of  things  between  the  North  and  the  South, 
which  culminated  in  secession  and  civil  war,  could  not  have  been 
avoided.  This  state  of  things  was  produced  by  causes  which 
history  must  analyze,  and  which  were  complex  and  numerous ; 
and  while  these  causes  were  mainly  due  to  the  great  fact  of 
slavery,  and  operated  to  create  a  state  of  feeling  in  which  masses 
of  men  and  individuals  acted  with  little  wisdom,  yet  there  is  a 
question,  and  a  serious  one,  Avhether  the  whole  matter  of  slavery 
could  not  have  been  dealt  with  by  different  methods  and  in  a  dif- 
ferent spirit.  It  may  be  said  with  perfect  truth  that  if  the  re- 
moval of  slavery  had  been  approached  in  the  beginning  of  the 
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period  which,  is  to  be  described  in  this  chapter,  in  the  way  in  which 
it  might  have  been  approached,  and  had  been  acted  on  throughout 
that  period  by  methods  that  were  within  the  reach  of  the  peo- 
ple of  both  sections,  we  might  have  escaped  an  assertion  of  the 
doctrine  of  secession,  and  might  have  avoided  the  necessity  for  a 
suppression  of  that  doctrine  by  physical  force.  But  this  view  of 
a  portion  of  our  national  history  presupposes  that  mankind  are 
wiser,  more  considerate,  and  less  under  the  dominion  of  passion 
and  prejudice  than  they  unfortunately  often  are,  especially  in 
free  countries,  where  popular  feeling  acts  directly  upon  the  gov- 
ernment, and  forces,  or  seems  to  force,  its  way  into  all  measures 
of  legislation  and  public  action.  The  government  of  the  United 
States,  under  the  Constitution,  was  so  limited  in  its  powers,  in 
respect  to  matters  that  touched  the  internal  policy  and  condition 
of  the  states,  that  whenever  any  action  in  the  states  was  contem- 
plated, it  was  both  in  the  power  and  was  the  duty  of  that  gov- 
ernment to  abstain  from  interference  with  it.  But  then  the  gov- 
ernment of  the  United  States  has  always  been  a  popular  one.  It 
has  always  been  liable  to  be  acted  on  with  great  force  by  popular 
feeling,  and  hence  it  may  be  wrenched  out  of  its  appropriate 
sphere,  if  those  who  administer  it  for  the  time  being  are  not  both 
firm  and  intelligent  in  discriminating  between  its  powers  and  the 
rights  of  local  self-government  vested  in  the  states.  There  never 
was  much  difficulty  in  making  these  necessary  discriminations 
when  there  was  any  disposition  in  any  quarter  to  attack  the 
slaverj'-  that  existed  in  the  states.  But  when  it  came  to  the  ex- 
pansion of  the  Union,  and  questions  of  organizing  new  territories 
to  become  new  states  arose,  the  matter  of  allowing  or  prohibiting 
slavery  therein  presented  a  field  of  public  action  into  which  the 
popular  feelings  and  interests  of  different  sections  found  their 
way,  because  of  the  conflicting  doctrines  of  Congressional  power 
over  the  territories  which  prevailed  between  the  North  and  the 
South.  If,  as  I  have  already  pointed  out,  there  had  been  a  firm 
and  consistent  adherence  to  the  policy  which  had  been  adopted  in 
the  earlier  days  of  the  republic — a  policy  by  which  slavery  was 
allowed  in  or  excluded  from  particular  territories  according  to 
circumstances — there  would  have  been  no  occasion  for  the  asser- 
tion of  the  Northern  doctrine  that  Congress  could  not  constitu- 
tionally permit  the  introduction  of  slavery  into  any  territory,  and 
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no  occasion  for  the  assertion  of  the  Southern  doctrine  that  Con- 
gress could  not  constitutionally  exclude  it. 

I  have  described  the  repeal  of  the  Missouri  Compromise  re- 
striction, and  the  consequences  of  that  repeal,  because  they 
greatly  aggravated  the  tendencies  of  the  two  sections  to  divide 
irreconcilably  on  this  matter  of  slavery  in  the  territories ;  and  I 
have  described  the  effect  of  the  Dred  Scott  case,  because  it  deep- 
ened the  purposes  of  the  North,  on  the  one  hand,  to  maintain  the 
exclusion  of  slavery  from  every  territory,  and  the  purposes  of  the 
South  to  carry  slavery  into  every  territory  where  it  could  obtain 
a  footing.  When  it  came  to  be  a  popular  cry  in  the  North  that 
the  whole  of  the  republic  was  to  be  either  slave-holding  or  non- 
slaveholding,  it  was  inevitable  that  rational  methods  should  give 
place  to  a  trial  of  strength  between  the  two  sections,  first  at  the 
polls,  and  secondly  by  the  arbitrament  of  civil  war.  The  sup- 
posed right  of  state  secession  from  the  Union  afforded  to  the 
South  the  refuge  which  they  desired  from  the  Northern  claim 
that  slavery  should  not  be  permitted  in  any  territory.  The  de- 
nial of  the  right  of  secession  afforded  to  the  North  the  means  of 
asserting  what  they  considered  as  a  constitutional  authority  of 
the  Federal  Government  to  prevent  its  assertion.  The  precipita- 
tion of  an  actual  conflict  of  arms  by  the  conduct  of  South  Caro- 
lina after  she  had  adopted  her  ordinance  of  secession,  and  the 
doctrine  which  she  maintained  of  the  effect  of  her  ordinance  in 
revesting  the  property  of  the  United  States  within  her  borders, 
which  she  had  by  solemn  deeds  ceded  to  the  United  States,  made 
it  indispensable  for  the  Federal  Government  to  assert  its  authority 
by  the  suppression  of  every  physical,  military,  and  civil  obstacle 
to  the  exercise  of  the  federal  powers  throughout  the  Union. 
This  brings  me,  therefore,  to  the  true  basis  of  the  civil  war  and 
to  the  consideration  of  its  nature. 

The  true  basis  of  the  civil  war  is  to  be  found  in  what  was,  in 
general,  the  official  action  of  the  Federal  Government  in  its  prose- 
cution. But  in  the  official  action  of  that  government  during  the 
last  year  of  President  Buchanan's  administration,  before  the  first 
signal  for  war  was  given  by  the  attack  on  Fort  Sumter,  in  the 
harbor  of  Charleston,  will  be  found  a  very  important  foreshadow- 
ing of  the  true  constitutional  doctrine  on  which  the  war  was  for 
the  most  part  waged.     Individuals  in  the  North,  in  and  out  of  pub- 
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lie  station,  and  masses  of  men,  held  very  wild  theories  respecting 
the  right  of  the  Federal  Government  to  prosecute  the  war,  and 
the  objects  to  be  accomplished  by  it.  But  these  theories,  al- 
though they  occasionally  did  much  harm,  are  of  little  importance 
in  comparison  with  the  official  action  of  the  Federal  Government. 
The  extravagant  ideas  which  prevailed  more  or  less  throughout 
the  North  led  to  the  impression  in  Europe  that  the  people  of  that 
section  were  fighting  for  dominion,  and  were  bent  upon  subjugat- 
ing the  people  of  the  Southern  States  by  a  military  conquest, 
after  which  some  new  kind  of  government  would  be  established, 
with  its  authority  based  upon  the  sword. 

But  in  the  acts  and  public  proceedings  of  the  Federal  Gov- 
ernment are  to  be  found  what  was  the  true  basis  of  the  war,  and 
the  objects  to  be  attained  by  it.  If  some  of  these  acts  and  public 
proceedings  were  not  always  consistent  with  a  sound  constitu- 
tional theory,  they  were  so  in  the  main  ;  and  after  the  reader  has 
passed  through  the  period  of  "  reconstruction,"  he  will  find  a  wise 
recurrence  to  a  theory  which  has  brought  the  Constitution  of  the 
United  States  out  of  many  perils,  and  has  saved  it  for  ourselves 
and  our  posterity. 

In  November,  1860,  it  was  apparent  that  the  state  of  South 
Carolina  was  about  to  adopt  an  ordinance  of  secession  from  the 
Union,  and  to  assume  the  attitude  of  an  independent  state.  It 
therefore  became  the  official  duty  of  President  Buchanan  to  en- 
counter the  alleged  right  of  state  secession,  to  meet  the  assertion 
of  this  right  by  an  official  denial  of  it  on  behalf  of  the  govern- 
ment of  the  United  States,  and  to  exercise  all  the  powers  with 
which  the  president  then  was  or  might  thereafter  be  clothed  by 
Congress,  to  prevent  any  obstruction  to  the  execution  of  the  laws 
of  the  United  States  within  the  borders  of  South  Carolina.  But 
not  only  was  the  government  then  unprepared  with  physical 
means  for  resisting  such  an  emergency,  but  its  legislation  was 
inadequate  for  the  purpose.  The  federal  collector  of  the  reve- 
nue in  the  port  of  Charleston  might  be  driven  from  the  custom- 
house ;  the  federal  judges,  the  marshal,  and  other  civil  officers  of 
the  United  States  might  resign  their  offices.  No  means  of  exe- 
cuting the  laws  of  the  United  States  through  the  courts  would 
remain  available  to  the  president.  All  the  machinery  for  assert- 
ing the  supremacy  of  the  Constitution  and  the  laws  of  the  United 
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States  would  become  inoperative.    Yet  that  supremacy  must  be 
maintained.     How  was  it  to  be  done^ 

Congress  was  to  assemble  early  in  December.  Could  the 
president  take  any  steps  to  prevent  the  Convention  of  South 
Carolina  from  adopting  an  ordinance  of  secession  ?  He  could  do 
this  only  by  forcibly  breaking  up  and  dispersing  that  body.  This 
would  be  the  assumption  of  a  power  not  warranted  by  the  Con- 
stitution, and  it  would  resemble,  if  it  did  not  actually  amount  to, 
the  making  war  upon  a  state.  There  were,  at  this  time,  persons 
of  some  consideration  who,  regarding  secession  as  revolution,  held 
that  the  government  of  the  United  States  had  an  inherent  right 
of  self-preservation,  and  could  adopt  any  measures  necessary  to 
forestall  and  prevent  a  revolution  aimed  at  its  destruction.  But 
the  right  of  secession  was  not  asserted  as  a  right  to  make  a  revo- 
lution, however  true  it  might  be  that  secession  would  in  effect  be 
revolution.  It  was  asserted  as  a  right  existing  under  the  Consti- 
tution, deducible  from  the  nature  of  the  Union  as  a  confederacy 
between  sovereign  states. 

In  any  action,  therefore,  by  the  executive  of  the  United  States, 
it  was  necessary  to  base  all  measures  upon  the  true  answer  to  the 
inquiry  whether  any  right  of  secession  as  a  reserved  right  of  every 
state  existed.  Proceeding  in  a  regular,  orderly,  and  constitutional 
method — and  not  as  an  executive  ruler  exercising  the  powers  of 
self-preservation  supposed  by  some  persons  to  be  inherent  in  the 
Federal  Government  when  a  threatened  revolution  was  impending 
— the  president  first  took  the  official  opinion  of  the  attorney-gen- 
eral as  to  his  powers  and  duties.  It  is  not  necessary  here  to  re- 
peat in  detail  the  questions  submitted  by  the  president  to  the  first 
law  officer  of  the  government,  or  to  state  the  answers  at  length.1 
It  is  sufficient  to  say  that  the  official  advice  which  the  president 
received  was,  that  his  duty  of  faithfully  executing  the  laws  of  the 
United  States  could  only  be  performed  by  such  means  and  in  such 
a  manner  as  Congress  had  prescribed  ;  that  he  could  not  accom- 
plish a  legal  purpose  by  illegal  means,  or  break  the  laws  himself 
in  order  to  prevent  them  from  being  violated  by  others ;  that  the 


1  I  have  elsewhere  expressed  my  entire  concurrence  in  this  opinion  of  Attor- 
ney-General Jeremiah  S.  Black  to  the  president.  (See  Life  of  James  Buchanan, 
by  the  present  -writer,  II.  325.)    This  opinion  was  dated  November  20, 1860. 
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legal  means  at  the  disposal  of  the  president,  in  case  of  any  forci- 
ble obstruction  of  the  laws,  were  at  present  insufficient  for  the 
emergency ;  but  that,  for  the  protection  of  the  public  property  in 
South  Carolina,  the  president  had  a  right  to  take  such  measures 
as  might  seem  necessary.  Passing,  then,  to  the  most  important 
practical  questions  of  all,  the  opinion  of  the  attorney-general  con- 
cluded as  follows : 

"  If  it  be  true  that  war  cannot  be  declared,  nor  a  system  of 
general  hostilities  carried  on  by  the  central  government  against  a 
state,  then  it  seems  to  follow  that  an  attempt  to  do  so  would  be 
ipso  facto  an  expulsion  of  such  state  from  the  Union.  Being 
treated  as  an  alien  and  an  enemy,  she  would  be  compelled  to 
act  accordingly.  And  if  Congress  shall  break  up  the  present 
Union  by  unconstitutionally  putting  strife  and  enmity  and  armed 
hostility  between  different  sections  of  the  country,  instead  of 
the  domestic  tranquillity  which  the  Constitution  was  meant  to 
insure,  will  not  all  the  states  be  absolved  from  their  federal 
obligations  ?  Is  any  portion  of  the  people  bound  to  contribute 
their  money  or  their  blood  to  carry  on  a  contest  like  that  ? 

"  The  right  of  the  general  government  to  preserve  itself  in  its 
whole  constitutional  vigor  by  repelling  a  direct  and  positive  ag- 
gression upon  its  property  or  its  officers  cannot  be  denied.  But 
this  is  a  totally  different  thing  from  an  offensive  warfare  to  pun- 
ish the  people  for  the  political  misdeeds  of  their  state  govern- 
ment, or  to  enforce  an  acknowledgment  that  the  government  of 
the  United  States  is  supreme.  The  states  are  colleagues  of  one 
another,  and  if  some  of  them  shall  conquer  the  rest,  and  hold 
them  as  subjugated  provinces,  it  would  totally  destroy  the  whole 
theory  upon  which  they  are  now  connected. 

"  If  this  view  of  the  subject  be  correct,  as  I  think  it  is,  then 
the  Union  must  utterly  perish  at  the  moment  when  Congress 
shall  arm  one  part  of  the  people  against  another  for  any  purpose 
beyond  that  of  merely  protecting  the  general  government  in  the 
exercise  of  its  proper  constitutional  functions." 

So  rapid  was  the  course  of  events  at  this  time  that,  when 
Congress  assembled,  the  state  of  affairs  had  become  exceedingly 
threatening.  South  Carolina  led  the  way  in  the  secession,  move- 
ment, in  the  belief  that  the  other  cotton-producing  states  would 
follow  her  example  ;  and  although,  as  yet,  their  course  was  some- 
11—20 
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what  uncertain,  the  president  had,  in  his  annual  message,  to  en- 
counter officially  the  alleged  right  of  secession,  and  also  to  do 
everything  in  his  power  to  isolate  the  state  of  South  Carolina 
from  the  other  states  of  that  region,  and  to  prevent,  if  possible, 
the  spread  of  the  secession  movement.  Accordingly,  a  large  part 
of  his  message  of  December  3,  1860,  was  occupied  with  a  discus- 
sion of  the  doctrine  of  secession ;  and  there  are  few  documents  on 
the  records  of  the  government  to  which  a  sound  constitutional 
lawyer  can  more  readily  assent  than  he  can  to  this  message  of 
President  Buchanan.1 

Drawing  his  materials  from  the  most  important  and  authentic 
sources  of  our  constitutional  history,  the  president  sustained  with 
great  force  and  perspicuity  the  doctrine  which  had  always  been 
acted  on  by  every  branch  of  the  government  from  the  time  of 
its  first  establishment.  "  In  order,"  he  said,  "  to  justify  seces- 
sion as  a  constitutional  remedy,  it  must  be  on  the  principle  that 
the  Federal  Government  is  a  mere  voluntary  association  of  states, 
to  be  dissolved  at  pleasure  by  any  one  of  the  contracting  parties. 
If  this  be  so,  the  confederacy  is  a  rope  of  sand,  to  be  penetrated 
and  dissolved  by  the  first  adverse  wave  of  public  opinion  in  any 
of  the  states.  In  this  manner  our  thirty-three  states  may  resolve 
themselves  into  as  many  petty,  jarring,  and  hostile  republics,  each 
one  retiring  from  the  Union  without  responsibility  whenever  any 

1  I  confine  my  assent  to  what  was  laid  down  by  Mr.  Buchanan  in  this  mes- 
sage to  his  exposition  of  the  nature  of  the  Constitution,  and  to  his  admirable 
argument  against  the  supposed  right  of  secession.  I  do  not  concur  in  what  he 
said  of  the  action  of  the  Supreme  Court  in  the  Dred  Scott  case.  Mr.  Buchanan 
always  regarded  the  Southern  view  of  the  right  to  carry  slave  property  into  a 
territory  as  sound,  and  he  contended  that  the  Supreme  Court  had  judicially  af- 
firmed that  right.  My  reasons  for  not  regarding  the  action  of  a  majority  of  the 
judges  as  an  authoritative  judicial  decision  have  already  been  given.  Neither 
do  I  think  that  Mr.  Buchanan's  recommendation  of  constitutional  amendments 
to  meet  the  existing  sectional  difficulties  was  in  all  respects  wise  or  practicable. 
I  refer  more  especially  to  his  proposal  of  an  amendment  affirming  the  right  to 
carry  slave  property  into  the  territories,  and  to  protect  it  there  until  they  should 
be  admitted  into  the  Union  as  states.  In  the  temper  of  the  North  at  that  time 
such  an  amendment  could  not  have  been  adopted.  Of  his  other  explanatory 
amendments,  it  is  only  necessary  to  say  that  the  Constitution  had  always  been 
interpreted  as  he  would  have  desired,  by  all  branches  of  the  government,  al- 
though there  were  numerous  individuals  everywhere  in  the  North  who  would 

not  admit  that  the  official  interpretations  of  the  Constitution  had  been  correct. 

See  Buchanan's  messages.     Also  the  writer's  Life  of  Buchanan,  II.  337. 
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sudden  excitement  might  impel  it  to  such  a  course.  By  this 
process  a  Union  might  be  entirely  broken  into  fragments  in  a  few 
weeks,  which  cost  our  forefathers  many  years  of  trial,  privation, 
and  blood  to  establish.  Such  a  principle  is  wholly  inconsistent 
with  the  history  as  well  as  the  character  of  the  Constitution." 

The  whole  argument  of  this  lucid  message  was  conducted  to 
the  conclusion  that  the  alleged  right  of  a  state  to  secede  from  the 
Union  was  "  met  and  refuted  by  the  conclusive  arguments  of  Gen- 
eral Jackson,  who,  in  his  message  of  the  16th  January,  1833, 
transmitting  the  nullifying  ordinance  of  South  Carolina  to  Con- 
gress, employs  the  following  language  : 

"  The  right  of  the  people  of  a  single  state  to  absolve  them- 
selves at  will,  and  without  the  consent  of  the  other  states,  from 
their  most  solemn  obligations,  and  hazard  the  liberty  and  happi- 
ness of  the  millions  composing  this  Union,  cannot  be  acknowl- 
edged. Such  authority  is  believed  to  be  utterly  repugnant  both 
to  the  principles  upon  which  the  general  government  is  consti- 
tuted, and  to  the  objects  which  it  was  expressly  formed  to  attain." 

Coming,  then,  to  the  actual  crisis  in  which  the  government  was 
placed,  the  message  inquired  : 

"  What,  in  the  meantime,  is  the  responsibility  and  true  posi- 
tion of  the  executive  ?  He  is  bound  by  solemn  oath,  before  God 
and  the  country,  '  to  take  care  that  the  laws  be  faithfully  exe- 
cuted,' and  from  this  obligation  he  cannot  be  absolved  by  any 
human  power.  But-  what  if  the  performance  of  this  duty,  in 
whole  or  in  part,  has  been  rendered  impracticable  by  events  over 
which  he  could  have  exercised  no  control  ?  Such,  at  the  present 
moment,  is  the  case  throughout  the  state  of  South  Carolina,  so 
far  as  the  laws  of  the  United  States  to  secure  the  administration 
of  justice  by  means  of  the  federal  judiciary  are  concerned.  All 
the  federal  officers  within  its  limits,  through  whose  agency  alone 
these  laws  can  be  carried  into  execution,  have  already  resigned. 
We  no  longer  have  a  district  judge,  a  district  attorney,  or  a 
marshal  in  South  Carolina.  In  fact,  the  whole  machinery  of  the 
Federal  Government  necessary  for  the  distribution  of  remedial 
justice  among  the  people  has  been  demolished,  and  it  would  be 
difficult,  if  not  impossible,  to  replace  it. 

"  The  only  acts  of  Congress  on  the  statute-book  bearing  upon 
this  subject  are  those  of  the  28th  of  February,  1795,  and  3d  March, 
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1807.'  These  authorize  the  president,  after  he  shall  have  ascer- 
tained that  the  marshal,  with  his  posse  comitatus,  is  unable  to  ex- 
ecute civil  or  criminal  process  in  any  particular  case,  to  call  forth 
the  militia  and  employ  the  army  and  navy  to  aid  him  in  perform- 
ing this  service,  having  first  by  proclamation  commanded  the 
insurgents  '  to  disperse  and  retire  to  their  respective  abodes  within 
a  limited  time.'  This  duty  cannot,  by  possibility,  be  performed 
in  a  state  where  no  judicial  exists  to  issue  process,  and  where  there 
is  no  marshal  to  execute  it,  and  where,  even  if  there  were  such  an 
officer,  the  entire  population  would  constitute  one  solid  combina- 
tion to  resist  him. 

"  The  bare  enumeration  of  these  provisions  proves  how  inade- 
quate they  are,  without  further  legislation,  to  overcome  a  united 
opposition  in  a  single  state,  not  to  speak  of  other  states  who  may 
place  themselves  in  a  similar  attitude.  Congress  alone  has  power 
to  decide  whether  the  present  laws  can  or  cannot  be  amended  so 
as  to  carry  out  more  effectually  the  objects  of  the  Constitution. 

"  The  same  insuperable  objections  do  not  lie  in  the  way  of 
executing  the  laws  for  the  collection  of  the  customs.  The  revenue 
still  continues  to  be  collected,  as  heretofore,  at  the  custom-house 
in  Charleston,  and  should  the  collector  unfortunately  resign,  a 
successor  may  be  appointed  to  perform  this  duty. 

"  Then,  in  regard  to  the  property  of  the  United  States  in 
South  Carolina.  This  has  been  purchased,  for  a  fair  equivalent, 
'  by  the  consent  of  the  legislature  of  the  state,'  '  for  the  erection  of 
forts,  magazines,  arsenals,'  etc.,  and  over  these  the  authority  '  to 
exercise  exclusive  legislation'  has  been  expressly  granted  by  the 
Constitution  to  Congress.  It  is  not  believed  that  any  attempt 
will  be  made  to  expel  the  United  States  from  this  property  by 
force ;  but  if  in  this  I  should  prove  to  be  mistaken,  the  officer  in 
command  of  the  forts  has  received  orders  to  act  strictly  on  the 
defensive.  In  such  a  contingency  the  responsibility  for  conse- 
quences would  rightfully  rest  upon  the  heads  of  the  assailants. 

"  Apart  from  the  execution  of  the  laws,  so  far  as  this  may  be 
practicable,  the  executive  has  no  authority  to  decide  what  shall 
be  the  relations  existing  between  the  Federal  Government  and 
the  state  of  South  Carolina.  He  has  been  invested  with  no  such 
discretion.  He  possesses  no  power  to  change  the  relations  here- 
tofore existing  between  them,  much  less  to  acknowledge  the  in- 
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dependence  of  that  state.  This  would  be  to  invest  a  mere  execu- 
tive officer  with  the  power  of  recognizing  the  dissolution  of  the 
confederacy  among  our  thirty-three  sovereign  states.  It  bears 
no  resemblance  to  the  recognition  of  a  foreign  de  facto  govern- 
ment, involving  no  such  responsibility.  Any  attempt  to  do  this 
would,  on  his  part,  be  a  naked  act  of  usurpation.  It  is,  there- 
fore, my  duty  to  submit  to  Congress  the  whole  question  in  all  its 
bearings." ' 

It  was  very  unfortunate  that  at  this  time,  when  President 
Buchanan  thus  discharged  his  constitutional  duty  of  giving  Con- 
gress information  of  "the  state  of  the  Union,"  and  pointed  out 
to  the  two  branches  of  Congress  what  was  needful  to  be  done, 
the  dominant  majority  in  both  houses  was  indisposed  to  take 
any  action  to  strengthen  the  hands  of  a  president  who  was  soon 
to  go  out  of  office.  The  Southern  members  of  both  houses,  al- 
though they  were  of  the. same  political  party  as  the  president, 
were  most  of  them  believers  in  the  right  of  secession.  They  were 
waiting  to  see  how  their  states  would  act,  and,  in  the  event  of 
their  seceding  from  the  Union  by  the  same  step  that  South  Caro- 
lina was  about  to  take,  these  Southern  senators  and  representa- 
tives would  undoubtedly  consider  that  their  paramount  duty  was 
to  their  states.  On  the  other  hand,  the  Republican  members  of 
both  houses  did  not  choose  to  adopt  legislation  suggested  by 
President  Buchanan  which  would  have  to  be  executed  by  the 
incoming  president.  They  thought  proper  to  await  the  acces- 
sion of  President  Lincoln,  and  to  be  governed  by  what  he 
and  his  advisers  might  propose.  Thus  a  golden  opportunity  for 
strengthening  the  hands  of  the  executive,  without  regard  to  the 
party  relations  of  the  present  incumbent  of  the  office,  was  lost. 
When  President  Buchanan,  in  the  course  of  the  rapidly  following 
events  which  occurred  between  the  beginning  of  December,  1860, 
and  the  4th  of  March,  1861,  asked  for  specific  measures  of  leg- 
islation of  the  utmost  importance  and  of  immediate  necessity, 
he  could  get  nothing  done.  Yet  his  attitude  in  regard  to  seces- 
sion ought  to  have  satisfied  the  Republican  party  that  what  he 
was  seeking  it  was  their  duty  to  provide.     His  message  of  De- 

1  The  student  will  find  in  chapters  xvii.  and  xviii.  of  Vol.  II.  of  Curtis's  "Life 
of  Buchanan  "  a  fuller  discussion  of  this  great  message.— J.  0.  0. 
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cember  3,  1860,  so  far  as  it  dealt  with  the  supposed  right  of  se- 
cession, was  received  throughout  the  Northern  section  of  the 
country  as  a  sound  and  satisfactory  exposition  of  the  Constitu- 
tion. Of  course  it  was  not  so  received  in  the  South,  where  the 
doctrine  of  the  constitutional  right  of  secession  was-  spreading 
with  great  rapidity. 

But  the  Eepublican  party  in  that  Congress  did  not  merely 
neglect  their  duty  as  legislators.  They  misconstrued  the  presi- 
dent's message,  by  treating  it  as  a  denial  by  the  president  of  any 
power  to  enforce  the  laws  against  the  citizens  of  a  state  after 
secession,  and  even  after  actual  insurrection,  because  he  had  main- 
tained that  the  Federal  Government  could  neither  prevent  a  state 
from  adopting  an  ordinance  of  secession  nor  make  war  upon  a 
state  ;  whereas  it  was  the  whole  purpose  of  the  message  to  main- 
tain the  right  of  the  Federal  Government  to  use  force,  if  necessary, 
to  compel  individuals  to  obey  the  laws  of  the  United  States,  not- 
withstanding their  state  had  seceded  from  the  Union.  The  mes- 
sage Avas  not  so  interpreted  by  the  disunionists  of  the  South. 
They  saw  clearly  enough  that  the  doctrine  of  the  message  was 
opposed  to  every  branch  of  the  doctrine  of  secession ;  and  after 
the  message  became  public  the  leading  disunion  men  in  Congress 
denounced  it,  and  held  aloof  from  Mr.  Buchanan.  It  was  their 
policy  to  accept  the  issue  as  the  president  had  made  it.  They 
were  just  as  ready  to  have  the  whole  controversy  turn  on  the 
question  of  a  constitutional  power  in  the  Federal  Government  to 
enforce  its  laws  after  secession  as  they  were  to  accept  the  issue 
of  coercing  a  state  to  remain  in  the  Union. 

It  is  important,  both  as  a  matter  of  constitutional  history  and 
in  reference  to  what  was  soon  to  take  place,  that  President 
Buchanan's  course  through  the  remainder  of  his  administration 
should  be  correctly  understood.  It  is  not  to  be  measured  by  the 
party  feelings  or  objects  of  the  time.  It  should  be  judged  by  a 
grave  historical  inquiry  into  its  correctness ;  for  it  had  much  to 
do  with  the  basis  on  which  a  war  was  to  be  conducted,  if  a  war 
to  maintain  the  supremacy  of  the  Constitution  should  become 
necessary  in  consequence  of  an  actual  obstruction  to  the  exercise 
of  its  authority.  While  the  message  maintained  that  the  Federal 
Government  could  not  make  war  upon  a  state,  or  prevent  a  state 
from  adopting  an  ordinance  of  secession,  it  asserted  with  equal 
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power  that  the  Constitution  authorized  that  government  to  use  an 
armed  force  to  put  down  every  obstruction  to  the  execution  of  the 
laws  of  the  United  States  throughout  the  Union.  The  distinction 
between  coercing  a  state  and  coercing  individuals  to  obey  the 
laws  of  the  United  States  was  made  plain.  "When,  at  a  little  later 
period,  the  Confederate  Government  was  formed,  composed  of  a 
confederacy  of  sovereign  states,  each  having  a  distinct  government 
of  its  own,  and  a  territorial  civil  war  was  begun,  the  area  of  the 
United  States  being  divided  for  the  time  being  into  two  hostile 
and  warring  nations,  the  true  attitude  of  the  Federal  Government 
was  not  changed.  Although  it  had  to  act  as  a  belligerent,  and 
to  conduct  the  war  according  to  the  usages  of  civilized  nations, 
it  had  still  to  preserve  the  character  of  a  constitutional  sovereign; 
and  while  it  was  authorized  to  use  all  the  powers  of  making  war 
that  were  vested  in  it  by  the  Constitution,  it  could  use  those  only. 
It  was  a  war  undertaken  to  defend  and  preserve  the  Constitution, 
and  not  to  destroy  it  or  set  it  aside.  It  was  a  war  waged  to  re- 
store the  Union  by  removing  all  obstacles  to  the  exercise  of  the 
powers  that  were  vested  in  the  Union.  How  far  this  basis  *of  the 
war  was  consistently  acted  upon,  and  how  far  vague  and  latitudi- 
narian  ideas  of  what  was  authorized  by  "  the  war-power "  were 
intruded  into  the  proceedings  of  the  Federal  Government,  will  be 
seen  hereafter.  I 

Proceeding  upon  the  theory  that  her  ordinance  of  secession, 
which  was  adopted  unanimously  by  her  convention  on  the  20th 
of  December,  1860,  had  made  her  an  independent  state,  South 
Carolina  at  once  acted  towards  the  government  of  the  United 
States  as  a  foreign  nation  would  act  towards  another  nation.  The 
governor  transmitted  to  the  president  a  copy  of  the  ordinance 
under  the  great  seal  of  the  state.  On  the  22d  three  commission- 
ers were  appointed  to  proceed  to  Washington,  and  open  negotia- 
tions as  between  independent  governments.  It  was  evidently  ex- 
pected by  the  authorities  and  people  of  South  Carolina  that  their 
commissioners  would  be  received  and  treated  with  as  diplomatic 
agents.  They  arrived  in  Washington  on  the  26th.  At  this  time 
Major  Anderson,  the  federal  commander  in  the  harbor  of  Charles- 
ton, occupied  Fort  Moultrie  with  a  small  garrison.  This  was  one 
of  the  forts  belonging  to  the  United  States,  built  on  land  ceded 
many  years  before  by  the  state  of  South  Carolina  to  the  United 
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States  in  full  property.  On  the  night  of  the  25th,  Anderson 
secretly  dismantled  Fort  Moultrie,  spiked  his  cannon  and  his  gun- 
carriages,  and  transferred  his  troops  to  Fort  Sumter,  which  was 
nearer  to  the  city  and  commanded  it.  His  reason  for  doing 
so  was  that  he  expected  to  be  attacked,  and  he  believed  that 
his  instructions  authorized  him  to  occupy  either  of  the  forts  in 
which  he  could  best  defend  himself.  The  authorities  of  the  state 
chose  to  treat  this  removal  to  Fort  Sumter  as  an  aggressive  act, 
and  they  demanded  that  he  be  ordered  back  to  Fort  Moultrie,  else 
that  they  would  dislodge  him.  The  intelligence  of  this  removal 
did  not  reach  the  South  Carolina  commissioners  in  Washington 
until  the  morning  of  the  26th.  The  first  and  only  interview  that 
they  had  with  the  president  was  on  the  28th.  They  were  not  re- 
ceived by  him  as  ambassadors  or  in  any  diplomatic  capacity,  but 
merely  as  eminent  private  citizens  of  South  Carolina.  There  is 
extant  a  memorandum  drawn  up  by  the  president  in  his  own 
handwriting,  giving  an  account  of  what  took  place  at  this  inter- 
view.1 From  this  paper  it  appears  that,  although  told  by  the 
president  that  he  could  recognize  them  only  as  private  gentlemen, 
and  not  as  commissioners  of  a  sovereign  state,  and  that  they  must 
appeal  to  Congress  for  any  redress  that  they  had  come  to  seek, 
the  commissioners  demanded  that,  as  a  preliminary  to  any  nego- 
tiation, Major  Anderson  and  his  troops  must  be  immediately  with- 
drawn, not  only  from  Fort  Sumter  but  from  the  harbor  of  Charles- 
ton. On  the  following  day  they  repeated  this  demand  in  writing, 
adding,  "  Under  present  circumstances  they  [the  federal  troops] 
are  a  standing  menace  which  renders  negotiation  impossible,  and, 
as  our  recent  experience  shows,  threatens  to  bring  to  a  bloody 
issue  questions  which  ought  to  be  settled  with  temperance  and 
judgment."  This  was  a  plain  intimation  that  if  the  troops  were 
not  withdrawn  they  must  be  expelled  by  force.  The  president, 
considering  that  to  comply  with  this  demand  would  be  to  admit 
the  right  of  South  Carolina  to  secede  from  the  Union,  refused  to 
listen  to  it. 

The  basis  of  this  extraordinary  demand  was  the  assertion  that, 
by  her  ordinance  of  secession,  South  Carolina  had  not  only  dis- 
solved all  relations  between  her  citizens  and  the  United  States, 

1  Life  of  James  Buchanan,  II.  372  et  seq. 
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but  that  the  ordinance  had  of  its  own  force  revested  in  her  prop- 
erty which  she  had  conveyed  to  the  United  States  by  solemn 
deeds.  This  consequence  of  the  doctrine  of  secession  afforded  a 
remarkable  illustration  of  its  extravagance.  It  was  subsequently 
adopted  and  enforced  by  some  of  the  disunion  members  of  Con- 
gress who  came  to  the  aid  of  the  commissioners,  but  it  was  never 
admitted  by  President  Buchanan.  It  was  an  attitude  of  evil 
omen,  for  any  peaceful  solution  of  the  difficulty  created  by  the 
claim  of  South  Carolina,  that  her  ordinance  of  secession  had  by 
its  own  force  made  her  an  independent  state,  and  a  nation  foreign 
to  the  United  States. 

It  was  the  president's  purpose,  as  he  declared  to  the  commis- 
sioners at  the  personal  interview  which  he  gave  them  on  the  28th 
of  December,  to  bring  the  whole  subject  before  Congress  in  such 
a  manner  as  to  cause  that  body  to  express  an  authoritative  opinion 
on  secession  and  other  dangerous  questions  then  before  the  coun- 
try, and  adopt  such  measures  for  their  peaceful  adjustment  as 
might  possibly  relieve  even  South  Carolina  herself,  or  might,  at 
least,  prevent  the  other  cotton  states  from  following  her  example. 
He  did  not  expect  that  Congress  would  authorize  or  desire  him 
to  surrender  the  forts ;  but  he  believed  it  would  be  beneficial  to 
have  Congress  declare  that  the  doctrine,  of  secession  was  one  that 
could  not  be  adopted  by  any  department  of  the  government,  as 
he  had  declared  that  it  could  not  be  adopted  by  the  executive. 
Every  Northern  member  of  both  houses  should  have  done  every- 
thing in  his  power  to  second  and  promote  the  purpose  of  the 
president.  On  the  8th  of  January,  1861,  he  sent  to  both  houses 
a  special  message,  which  is  so  important  that  I  here  quote  it  at 
length. 

PRESIDENT'S  MESSAGE,  JANUARY  8,  1861. 

"  To  the  Senate  and  House  of  Representatives : 

"  At  the  opening  of  your  present  session  I  called  your  atten- 
tion to  the  dangers  which  threatened  the  existence  of  the  Union. 
I  expressed  my  opinion  freely  concerning  the  original  causes  of 
those  dangers,  and  recommended  such  measures  as  I  believed 
would  have  the  effect  of  tranquillizing  the  country  and  saving  it 
from  the  peril  in  which  it  had  been  needlessly  and  most  unfort- 
unately involved.     Those  opinions  and   recommendations  I  do 
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not  propose  now  to  recommend.  My  own  convictions  upon  the 
whole  subject  remain  unchanged. 

"The  fact  that  a  great  calamity  was  impending  over  the 
nation  was,  even  at  that  time,  acknowledged  by  every  intelligent 
citizen.  It  had  already  made  itself  felt  throughout  the  length 
and  breadth  of  the  land.  The  necessary  consequences  of  the 
alarm  thus  produced  were  most  deplorable.  The  imports  fell  off 
with  a  rapidity  never  known  before,  except  in  time  of  war,  in  the 
history  of  our  foreign  commerce ;  the  treasury  was  unexpectedly 
left  without  the  means  which  it  had  reasonably  counted  upon  to 
meet  the  public  engagements;  trade  was  paratyzed;  manufact- 
ures were  stopped;  the  best  public  securities  suddenly  sunk  in 
the  market ;  every  species  of  property  depreciated  more  or  less ; 
and  thousands  of  poor  men,  who  depended  upon  their  daily  labor, 
were  turned  out  of  employment. 

"  I  deeply  regret  that  I  am  unable  to  give  you  any  informa- 
tion upon  the  state  of  the  Union  which  is  more  satisfactory 
than  what  I  was  then  obliged  to  communicate.  On  the  con- 
trary, matters  are  still  worse  at  present  than  they  then  were. 
When  Congress  met,  a  strong  hope  pervaded  the  whole  public 
mind  that  some  amicable  adjustment  of  the  subject  would  speed- 
ily be  made  by  the  representatives  of  the  states  and  of  the  people 
which  might  restore  peace  between  the  conflicting  sections  of  the 
country.  That  hope  has  been  diminished  by  every  hour  of  delay, 
and  as  the  prospect  of  a  bloodless  settlement  fades  away  the 
public  distress  becomes  more  and  more  aggravated.  As  evidence 
of  this,  it  is  only  necessary  to  say  that  the  treasury  notes  author- 
ized by  the  Act  of  17th  December  last  were  advertised,  according 
to  the  law,  and  that  no  responsible  bidder  offered  to  take  any 
considerable  sum  at  par  at  a  lower  rate  of  interest  than  twelve 
per  cent.  From  these  facts  it  appears  that,  in  a  government  or- 
ganized like  ours,  domestic  strife,  or  even  a  well-grounded  fear 
of  civil  hostilities,  is  more  destructive  to  our  public  and  private 
interests  than  the  most  formidable  foreign  war. 

"  In  my  annual  message  I  expressed  the  conviction,  which  I 
have  long  deliberately  held,  and  which  recent  reflection  has  only 
tended  to  deepen  and  confirm,  that  no  state  has  a  right  by  its 
own  act  to  secede  from  the  Union,  or  to  throw  off  its  federal 
obligations  at  pleasure.     I  also  declared  my  opinion  to  be  that, 
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even  if  that  right  existed  and  should  be  exercised  by  any  state 
of  the  confederacy,  the  executive  department  of  this  govern- 
ment had  no  authority  under  the  Constitution  to  recognize  its 
validity  by  acknowledging  the  independence  of  such  state.  This 
left  me  no  alternative,  as  the  chief  executive  officer  under  the 
Constitution  of  the  United  States,  but  to  collect  the  public  rev- 
enues, and  to  protect  the  public  property  so  far  as  this  might  be 
practicable  under  existing  laws.  This  is  still  my  purpose.  My 
province  is  to  execute,  and  not  to  make  the  laws.  It  belongs  to 
Congress  exclusively  to  repeal,  to  modify,  or  to  enlarge  their 
provisions,  to  meet  exigencies  as  they  may  occur.  I  possess  no 
dispensing  power. 

"  I  certainly  had  no  right  to  make  aggressive  war  upon  any 
state,  and  I  am  perfectly  satisfied  that  the  Constitution  has  wise- 
ly withheld  that  power  even  from  Congress.  But  the  right  and 
the  duty  to  use  military  force  defensively  against  those  who  re- 
sist the  federal  officers  in  the  execution  of  their  legal  functions, 
and  against  those  who  assail  the  property  of  the  Federal  Govern- 
ment, is  clear  and  undeniable. 

"  But  the  dangerous  and  hostile  attitude  of  the  states  towards 
each  other  has  already  far  transcended  and  cast  in  the  shade  the 
ordinary  executive  duties  already  provided  for  by  law,  and  has 
assumed  such  vast  and  alarming  proportions  as  to  place  the  sub- 
ject entirely  above  and  beyond  executive  control.  The  fact  can- 
not be  disguised  that  we  are  in  the  midst  of  a  great  revolution. 
In  all  its  various  bearings,  therefore,  I  commend  the  question  to 
Congress,  as  the  only  human  tribunal,  under  Providence,  possess- 
ing the  power  to  meet  the  existing  emergency.  To  them  exclu- 
sively belongs  the  power  to  declare  war,  or  to  authorize  the  em- 
ployment of  military  force  in  all  cases  contemplated  by  the 
Constitution ;  and  they  alone  possess  the  power  to  remove  griev- 
ances which  might  lead  to  war,  and  to  secure  peace  and  union  in 
this  distracted  country.  On  them,  and  on  them  alone,  rests  the 
responsibility. 

"  The  Union  is  a  sacred  trust  left  by  our  Eevolutionary  fathers 
to  their  descendants ;  and  never  did  any  other  people  inherit  so 
rich  a  legacy.  It  has  rendered  us  prosperous  in  peace  and  tri- 
umphant in  war.  The  national  flag  has  floated  in  glory  over 
every  sea.     Under  its  shadow  American  citizens  have  found  pro- 
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tection  and  respect  in  all  lands  beneath  the  sun.  If  we  descend 
to  considerations  of  purely  material  interest,  Avhen,  in  the  history 
of  all  time,  has  a  confederacy  been  bound  together  by  such  ties 
of  mutual  interest?  Each  portion  of  it  is  dependent  upon  all, 
and  all  upon  each  portion,  for  prosperity  and  domestic  security. 
Free-trade  throughout  the  whole  supplies  the  wants  of  one  por- 
tion from  the  productions  of  another,  and  scatters  wealth  every- 
where. The  great  planting  and  farming  states  require  the  aid 
of  the  commercial  and  navigating  states  to  send  their  products 
to  domestic  and  foreign  markets,  and  to  furnish  the  naval  pow- 
er to  render  their  transportation  secure  against  all  hostile  at- 
tacks. 

"  Should  the  Union  perish  in  the  midst  of  tbe  present  excite- 
ment, we  have  already  had  a  sad  foretaste  of  the  universal  suffer- 
ing which  would  result  from  its  destruction.  The  calamity  would 
be  severe  in  every  portion  of  the  Union,  and  would  be  quite  as 
great,  to  say  the  least,  in  the  Southern  as  in  the  Northern  States. 
The  greatest  aggravation  of  the  evil,  and  that  which  would  place 
us  in  the  most  unfavorable  light  both  before  the  world  and  pos- 
terity, is,  as  I  am  firmly  convinced,  that  the  secession  movement 
has  been  chiefly  based  upon  a  misapprehension  at  the  South  of 
the  sentiments  of  the  majority  in  several  of  the  Northern  States. 
Let  the  question  be  transferred  from  political  assemblies  to  the 
ballot-box,  and  the  people  themselves  would  speedily  redress  the 
serious  grievances  which  the  South  have  suffered.  But,  in  Heav- 
en's name,  let  the  trial  be  made  before  we  plunge  into  armed 
conflict  upon  the  mere  assumption  that  there  is  no  other  alterna- 
tive. Time  is  a  great  conservative  power.  Let  us  pause  at  this 
momentous  point  and  afford  the  people,  both  at  the  North  and 
South,  an  opportunity  for  reflection.  Would  that  South  Carolina 
had  been  convinced  of  this  truth  before  her  precipitate  action ! 
I  therefore  appeal  through  you  to  the  people  of  this  country  to 
declare  in  their  might  that  the  Union  must  and  shall  be  pre- 
served by  all  constitutional  means.  I  most  earnestly  recommend 
that  you  devote  yourselves  exclusively  to  the  question  how  this 
can  be  accomplished  in  peace.  All  other  questions,  when  com- 
pared with  this,  sink  into  insignificance.  The  present  is  no  time 
for  palliatives ;  action,  prompt  action,  is  required.  A  delay  in 
Congress  to  prescribe  or  to  recommend  a  distinct  and  practical 
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proposition  for  conciliation  may  drive  us  to  a  point  from  which 
it  will  be  almost  impossible  to  recede. 

"  A  common  ground  on  which  conciliation  and  harmony  can 
be  produced  is  not  unattainable.  The  proposition  to  compromise 
by  letting  the  North  have  exclusive  control  of  the  territory  above 
a  certain  line,  and  to  give  to  Southern  institutions  protection  be- 
low that  line,  ought  to  receive  universal  approbation.  In  itself, 
indeed,  it  may  not  be  entirely  satisfactory ;  but  when  the  alter- 
native is  between  a  reasonable  concession  on  both  sides  and  a 
destruction  of  the  Union,  it  is  an  imputation  upon  the  patriot- 
ism of  Congress  to  assert  that  its  members  will  hesitate  for  a 
moment. 

"  Even  now  the  danger  is  upon  us.  In  several  of  the  states, 
which  have  not  yet  seceded,  the  forts,  arsenals,  and  magazines  of 
the  United  States  have  been  seized.  This  is  by  far  the  most  seri- 
ous step  which  has  been  taken  since  the  commencement  of  the 
troubles.  This  property  has  long  been  left  without  garrisons 
and  troops  for  its  protection,  because  no  person  doubted  its  secu- 
rity under  the  flag  of  the  country  in  any  state  of  the  Union.  Be- 
sides, our  small  army  has  been  scarcely  sufficient  to  guard  our 
remote  frontiers  against  Indian  incursions.  The  seizure  of  this 
property,  from  all  appearances,  has  been  purely  aggressive,  and 
not  in  resistance  to  any  attempt  to  coerce  a  state  or  states  to 
remain  in  the  Union. 

"At  the  beginning  of  these  unhappy  troubles  I  determined 
that  no  act  of  mine  should  increase  the  excitement  in  either  sec- 
tion of  the  country.  If  the  political  conflict  were  to  end  in  a 
civil  war,  it  was  my  determined  purpose  not  to  commence  it,  nor 
even  to  furnish  an  excuse  for  it  by  an  act  of  this  government. 
My  opinion  remains  unchanged,  that  justice  as  well  as  sound  pol- 
icy requires  us  still  to  seek  a  peaceful  solution  of  the  questions  at 
issue  between  the  North  and  the  South.  Entertaining  this  con- 
viction, I  refrained  even  from  sending  reinforcements  to  Major 
Anderson,  who  commanded  the  forts  in  Charleston  harbor,  until 
an  absolute  necessity  for  doing  so  should  make  itself  apparent, 
lest  it  might  be  regarded  as  a  menace  of  military  coercion,  and 
thus  furnish,  if  not  a  provocation,  a  pretext  for  an  outbreak  on 
the  part  of  South  Carolina.  No  necessity  for  these  reinforce- 
ments seemed  to  exist.    I  was  assured  by  distinguished  and  up- 
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right  gentlemen  of  South  Carolina '  that  no  attack  upon  Major 
Anderson  was  intended,  but  that,  on  the  contrary,  it  was  the  de- 
sire of  the  state  authorities,  as  much  as  it  was  my  own,  to  avoid 
the  fatal  consequences  which  must  eventually  follow  a  military 
collision. 

"  And  here  I  deem  it  proper  to  submit,  for  your  information, 
copies  of  a  communication,  dated  December  28,  1860,  addressed 
to  me  by  E.  W.  Barnwell,  J.  H.  Adams,  and  J.  L.  Orr,  '  com- 
missioners '  from  South  Carolina,  with  the  accompanying  docu- 
ments, and  copies  of  my  answer  thereto,  dated  December  31. 

"In  further  explanation  of  Major  Anderson's  removal  from 
Fort  Moultrie  to  Fort  Sumter,  it  is  proper  to  state  that,  after  my 
answer  to  the  South  Carolina  '  commissioners,'  the  War  Depart- 
ment received  a  letter  from  that  gallant  officer  dated  December 
27,  1860,  the  day  after  this  movement,  from  which  the  following 
is  an  extract : 

" '  I  will  add,  as  my  opinion,  that  many  things  convinced  me 
that  the  authorities  of  the  state  designed  to  proceed  to  a  hostile 
act  [evidently  referring  to  the  orders,  dated  December  11,  of  the 
late  Secretary  of  "War]. 

" '  Under  this  impression,  I  could  not  hesitate  that  it  was  my  - 
solemn  duty  to  move  my  command  from  a  fort  which  we  could 
not  probably  have  held  longer  than  forty-eight  or  sixty  hours,  to 
this  one,  where  my  power  of  resistance  is  increased  to  a  very 
great  degree.' 

"  It  will  be  recollected  that  the  concluding  part  of  these  orders 
was  in  the  following  terms :  '  The  smallness  of  your  force  will 
not  permit  you,  perhaps,  to  occupy  more  than  one  of  the  three 
forts ;  but  an  attack  on,  or  attempt  to  take  possession  of,  either 
one  of  them,  will  be  regarded  as  an  act  of  hostility,  and  you  may 
then  put  your  command  into  either  of  them  which  you  may 
deem  most  proper  to  increase  its  power  of  resistance.  You  are 
also  authorized  to  take  similar  defensive  steps  whenever  you 
have  tangible  evidence  of  a  design  to  proceed  to  a  hostile  act.' 

"  It  is  said  that  serious  apprehensions  are  to  some  extent  en- 
tertained, in  which  I  do  not  share,  that  the  peace  of  this  district 


'  Messrs.  McQueen,  Miles,  Bonham,  Boyce,  and  Keitt,  members  of  the  House 
of  Representatives  from  South  Carolina,  on  the  8th  of  December,  1860. 
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may  be  disturbed  before  the  4th  of  March  next.  In  any  event, 
it  will  be  my  duty  to  preserve  it,  and  this  duty  shall  be 
performed. 

"  In  conclusion,  it  may  be  permitted  to  me  to  remark  that  I 
have  often  warned  my  countrymen  of  the  dangers  which  now  sur- 
round us.  This  may  be  the  last  time  I  shall  refer  to  the  subject 
officially.  I  feel  that  my  duty  has  been  faithfully,  though  it  may 
be  imperfectly,  performed ;  and  whatever  the  result  may  be,  I 
shall  carry  to  my  grave  the  consciousness  that  I  at  least  meant 
well  for  my  country." 

After  this  message  had  been  read  in  the  Senate,  Mr.  Jefferson 
Davis  produced  and  had  read  a  copy  of  the  last  letter  which 
the  South  Carolina  commissioners  addressed  to  the  president.- 
It  was  couched  in  very  insulting  language.  Every  member  of 
the  Senate,  of  whatever  judicial  party,  should  have  taken  care 
that  immediate  and  correct  information  should  be  given  to  the 
people  of  the  United  States,  in  the  official  record  of  the  proceed- 
ings of  the  Senate  concerning  this  correspondence.  "  Such,"  says 
Mr.  Buchanan,  "was  the  temper  of  that  body  at  the  time,  that 
this  letter  [of  the  commissioners]  was  received  and  read  and 
entered  upon  their  journal.  ...  It  is  worth  notice  that,  while 
this  letter  of  the  commissioners  was  published  at  length  in  the 
Congressional  Globe,  among  the  proceedings  of  the  Senate,  their 
previous  letter  to  the  president  of  the  28th  of  December,  and  his 
answer  thereto  of  the  31st,  were  never  published  in  this  so-called 
official  register,  although  copies  of  both  had  accompanied  his 
special  message.  By  this  means  the  offensive  letter  was  scat- 
tered broadcast  over  the  country,  while  the  letter  of  the  presi- 
dent, to  which  this  professed  to  be  an  answer,  was  buried  in  one 
of  the  numerous  and  long  after  published  volumes  of  executive 
documents."1  Whether  Mr.  Davis  designed  it  or  not,  the  effect 
of  this  imperfect  publication  of  the  correspondence  between  the 
commissioners  and  the  president  was  to  inflame  the  sectional  feel- 
ing of  the  country  more  and  more.  In  the  North  the  president 
was  misunderstood ;  in  the  South  the  commissioners  were  ap- 
plauded for  the  attitude  they  had  taken.     Had  the  Senate  pro- 


1  See  President  Buchanan's  Defence  of  his  Administration,  page  184. 
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ceeded  at  once  and  directly  to  deal  with  the  subject  of  secession 
as  they  should  have  clone,  the  North  would  have  been  in  a  far 
better  condition  to  demand  and  support  the  steps  proper  to  be 
taken  to  strengthen  the  hands  of  the  executive. 

Mr.  Davis  may  not  have  desired  to  lead  or  influence  his  own 
state,  or  other  Southern  states,  to  unite  with  South  Carolina  in 
the  secession  movement.  But  it  is  certain  that  while  he  re- 
mained in  the  Senate  he  vigorously  defended  the  course  of  South 
Carolina.  From  first  to  last  he  insisted  that  South  Carolina, 
after  she  had  adopted  her  ordinance  of  secession,  was  an  indepen- 
dent power.  He  was  active  in  demanding  that  the  troops  of  the 
United  States  should  be  withdrawn  from  the  harbor  of  Charles- 
ton, that  the  forts  should  be  surrendered  to  the  paramount  sov- 
ereignty of  a  state  now  become  a  foreign  nation ;  and  he  scouted 
and  ridiculed  the  idea  that  the  federal  executive  could  employ  a 
military  force  in  executing  the  laws  of  the  United  States  within 
the  dominion  of  a  state  which  had  withdrawn  the  powers  that 
she  had  formerly  shared  with  the  Federal  Government.  If  this 
was  true  of  South  Carolina,  it  would  be  equally  true  of  Missis- 
sippi if  that  state  should  secede  from  the  Union.1 

The  apathy  that  prevailed  in  Congress  among  the  political 
followers  of  the  incoming  administration  was  in  part  produced 
by  an  unwillingness  to  believe  that  there  would  be  a  civil  war. 
Yet  all  the  proceedings  of  the  authorities  of  South  Carolina  made 
it  manifest  that  her  right  to  secede  from  the  Union  must  be  ad- 
mitted by  the  Federal  Government,  or  that  the  possession  of  the 
public  property  in  the  harbor  of  Charleston  must  be  maintained 
by  force.  Nothing  could  be  more  hostile  and  threatening  than 
the  attitude  which  the  authorities  of  that  state  assumed.  Not 
only  did  they  demand,  as  a  sine  qua  non  preliminary  to  any 
effort  to  arrive  at  a  peaceable  result,  that  the  United  States 
should  admit  the  effect  which  they  claimed  to  have  been  pro- 
duced by  the  ordinance  of  secession  in  revesting  in  the  state  the 
property  which  the  state  had  conveyed  absolutely  to  the  United 
States,  but  they  proceeded  to  act  as  if  the  state  alone  was  to 


1  In  ray  Life  of  President  Buchanan  I  have  given  every  consideration  to  Mr. 
Davis's  position  that  I  conceive  an  historian  should  give  who  aims  to  be  just  and 
impartial. 


SEIZURE    OP    FEDERAL    PROPERTY.  321 

decide  this  question.  They  committed  a  very  distinct  act  of 
aggression,  without  waiting  or  asking  for  an  explanation  of 
Major  Anderson's  removal  from  Fort  Moultrie  to  Fort  Sumter. 
On  the  very  next  day  after  the  night  when  his  removal  was 
made  they  seized  by  a  military  force  two  of  the  three  federal 
forts  in  the  harbor  of  Charleston,  and  displaced  the  flag  of  the 
United  States  by  the  flag  of  the  state.  On  the  same  day  the 
palmetto  flag  (the  flag  of  the  state)  was  raised  over  the  federal 
custom-house  and  post-office  in  Charleston,  and  every  officer  of 
the  customs — collector,  naval  officer,  surveyor,  and  appraisers — 
resigned  his  office.  "And  this,"  said  the  president,  in  a  letter 
addressed  by  him  to  the  South  Carolina  commissioners,  on  the 
31st  of  December,  "although  it  was  well  known  from  the  lan- 
guage of  my  message  that  as  an  executive  officer  I  felt  bound 
to  collect  the  revenue  at  the  port  of  Charleston  under  existing 
laws.  In  the  harbor  of  Charleston  we  now  find  three  forts  con- 
fronting each  other,  over  all  of  which,  the  federal  flag  floated 
only  four  days  ago  ;  but  now  over  two  of  them  this  flag  has  been 
supplanted,  and  the  palmetto  flag  has  been  substituted  in  its 
stead.  It  is  under  all  these  circumstances  that  I  am  urged  to 
withdraw  the  troops  from  the  harbor  of  Charleston,  and  am  in- 
formed that  without  this  negotiation  is  impossible.  This  I 
cannot  do ;  this  I  will  not  do.  Such  an  idea  was  never  thought 
of  by  me  in  any  possible  contingency.  But  the  inference  is  that 
I  am  obliged  to  withdraw  the  troops  from  the  only  fort  remain- 
ing in  the  possession  of  the  United  States  in  the  harbor  of 
Charleston,  because  the  officer  then  in  command  of  all  the  forts 
thought  proper,  without  instructions,  to  change  his  position  from 
one  of  them  to  another.  I  cannot  admit  the  justice  of  any  such 
inference.  At  this  point  of  writing  I  have  received  information, 
by  telegram,  from  Captain  Humphreys,  in  command  of  the 
arsenal  at  Charleston,  that  it  has  to-day — Sunday,  the  30th — been 
taken  by  force  of  arms.  It  is  estimated  that  the  munitions  of 
war  belonging  to  the  United  States  in  this  arsenal  are  worth  half 
a  million  of  dollars.  Comment  is  needless.  After  this  information, 
I  have  only  to  add  that  while  it  is  my  duty  to  defend  Fort  Sum- 
ter, as  a  portion  of  the  public  property  of  the  United  States, 
against  hostile  attacks,  from  whatever  quarter  they  may  come,  by 
such  means  as  I  may  possess  for  this  purpose,  I  do  not  perceive 
II.— 21 
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how  such  a  defence  can  be  construed  into  a  menace  of  the  city  of 
Charleston." J 

The  military  events  and  movements  which  transpired  from 
the  period  at  which  I  have  now  written  down  to  the  close  of  Mr. 
Buchanan's  administration  do  not  need  to  be  recited  here  in  any 
further  detail  than  is  necessary  to  show  the  attitude  in  which  Mr. 
Buchanan  left  the  government  to  his  successor.  The  reader  has 
seen  the  result  of  the  first  mission  from  South  Carolina  to  the 


1  In  the  year  1848  the  present  writer  passed  five  or  six  weeks  in  South  Caro- 
lina. He  was  treated  with  the  greatest  kindness  and  hospitality  by  many  of  the 
most  eminent  citizens  of  the  state  and  their  families.  One  thing  struck  him  very 
forcibly  at  the  time.  Among  most  of  the  persons  of  different  positions  with 
whom  he  came  in  contact,  he  noticed  a  tone  of  feeling  about  the  Union  which  he 
never  met  with  elsewhere.  It  seemed  to  him  from  the  time  when  lie  entered  the 
state  that  he  had  crossed  a  frontier  which  separated  the  United  States  from  South 
Carolina.  Everything  centred  in  the  state.  Her  citizens  seemed  to  feel  as  if  the 
Union  were  an  object  of  very  little  importance.  This  kind  of  state  pride,  not  man- 
ifested in  a  way  to  be  offensive  to  a  stranger  from  another  part  of  the  country, 
was  yet  held  with  a  lofty  assumption  that  made  one  very  unwilling  to  take  any 
notice  of  it  among  persons  who  were  all  extremely  kind  in  every  personal  relation. 
This  was  twelve  years  before  the  civil  war  began.  But  it  is  not  strange  that 
when  the  events  which  led  to  the  war  were  about  to  transpire  they  should  have 
found  in  South  Carolina  a  people  extremely  prone  to  embrace  and  act  upon  the 
doctrine  of  secession,  and  to  carry  their  feelings  about  the  importance  of  their 
state  to  extravagant  lengths.  The  writer  does  not  mean  to  intimate  that  there 
were  no  Union  men  in  South  Carolina  at  the  time  of  his  visit ;  men  who  had  the 
same  feelings  towards  the  government  of  the  United  States  that  were  common  to 
intelligent  persons  in  other  states.  There  were  a  few  such  men  in  South  Carolina 
in  the  time  of  nullification  (1830-33),  men  of  great  eminence.  But  they  were 
even  then  overborne  by  the  state  pride  that  was  felt  by  the  great  body  of  their 
fellow-citizens  ;  and  when  the  crisis  of  1860  came,  there  was  no  Union  party  in 
the  state  of  any  consequence.  Whether  this  condition  of  things  was  to  be  attrib- 
uted wholly  to  the  fact  that  the  men  of  property  and  high  social  position  were 
slave-holders  may  perhaps  be  doubtful ;  for  there  certainly  was  not  in  other 
slave-holding  states  the  same  feeling  about  the  Union  at  the  time  to  which  the 
writer  refers.  All  that  ho  saw  of  slavery  at  that  lime  presented  itself  to  him  in 
its  best  aspect — as  a  system  in  which  the  slave-holders  discharged  every  duty  to 
their  dependents  in  a  most  conscientious  manner.  There  was  little  suffering,  be- 
cause there  was  little  cruelty  ;  and  in  the  few  instances  in  which  individuals  had 
had  bad  masters,  the  law  and  the  force  of  public  opinion  had  corrected  the  evil. 
One  unpleasant  aspect  alone,  as  slavery  appeared  at  that  time  to  a  stranger,  was 
the  transportation  of  slaves  going  westward  for  sale,  towards  Texas  and  other 
regions  in  the  Southwest.  They  appeared  to  be  a  happy  lot  of  negroes  of  all  ages 
and  both  sexes,  content  with  their  lot,  and  looking  forward  with  light  hearts  to 
new  scenes. 
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president.  It  was  followed  by  another,  instituted  under  some- 
what different  circumstances.  Keeping  a  vigilant  eye  upon  what 
was  occurring  in  the  harbor  of  Charleston,  the  president  thought 
proper,  early  in  January  (1861),  to  send  reinforcements  to  Major 
Anderson.  On  the  30th  of  December  General  Scott,  the  lieuten- 
ant-general of  the  federal  army,  formally  requested  the  president 
to  permit  him  to  send  a  secret  expedition  from  New  York,  with 
tjvo  hundred  and  fifty  recruits,  army  munitions,  and  sustenance 
stores,  to  reinforce  Fort  Sumter.  The  necessary  orders  were  issued 
on  the  31st  to  send  the  sloop-of-war  Brooklyn  from  Fortress  Mon- 
roe to  Fort  Sumter  forthwith.  But  the  orders  were  not  sent 
from  Washington  on  that  day,  although  they  were  in  the  hands 
of  General  Scott.  It  was  determined  that  the  better  plan,  to  se- 
cure secrecy  and  success  and  reach  the  fort,  would  be  to  send  a 
fast  side-wheel  steamer.  A  steamer  called  the  Star  of  the  West 
was  substituted  for  this  purpose.  She  sailed  from  New  York  on 
the  5th  of  January  with  the  reinforcements  on  board.  She  ar- 
rived off  the  harbor  of  Charleston  on  the  9th  ;  was  fired  upon,  as 
she  was  attempting  to  enter  the  harbor,  by  order  of  General  Pick- 
ens, the  Governor  of  South  Carolina,  and  returned  without  enter- 
ing. Anderson  would  have  been  entirely  justified  in  taking  this 
attack  on  a  vessel  sailing  under  the  flag  of  the  United  States  as  an 
act  of  war.  Taking,  however,  what  he  considered  the  most  pru- 
dent course,  he  sent  a  flag  of  truce  to  the  governor,  stating  that 
he  presumed  the  act  was  unintentional,  but  demanding  an  official 
disavowal  of  it  within  a  reasonable  time,  otherwise  he  should  con- 
sider it  an  act  of  war,  and  should  fire  on  any  vessel  within  reach 
of  his  guns  which  might  attempt  to  enter  or  leave  the  harbor. 
South  Carolina  was,  therefore,  in  the  attitude  of  a  power  com- 
pletely independent  of  the  United  States,  and  preparing  with 
great  vigor  to  drive  the  United  States  out  of  the  harbor  of  Charles- 
ton. The  governor  did  not  disavow,  but  justified,  the  act  of  firing 
on  the  Star  of  the  West ;  and  on  the  11th  of  January  he  sent  two 
members  of  his  executive  council  to  Major  Anderson,  with  in- 
structions to  present  to  him  "  considerations  of  the  gravest  char- 
acter, and  of  the  deepest  interest  to  all  who  deprecated  the  im- 
proper waste  of  life,  to  induce  the  delivery  of  Fort  Sumter  to  the 
constituted  authorities  of  South  Carolina,  with  a  pledge,  on  its 
part,  to  account  for  such  public  property  as  may  be  in  your 
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charge."  This  offer  to  account  for  the  property  of  the  United 
States  introduced  a  new  element  into  the  situation,  with  which 
Anderson  did  not  consider  himself  competent  to  deal.  The  alter- 
native plainly  presented  was,  that  if  the  demand  for  the  surrender 
of  the  fort  was  not  complied  with  war  must  ensue.  Anderson, 
therefore,  referred  the  whole  matter  to  "Washington,  and  sent  one 
of  his  officers  to  represent  him  before  the  president.  The  governor 
sent  the  attorney-general  of  the  state  to  represent  the  "  consti- 
tuted authorities  of  South  Carolina,"  and  to  make  the  same  de- 
mand on  the  president  that  had  been  made  on  Major  Anderson. 
The  two  officials  arrived  in  Washington  on  the  13th  of  January. 
There  was  thus  instituted  an  attempt  to  have  a  new  negotiation 
between  the  authorities  of  South  Carolina  and  the  president.  In 
the  meantime  a  partial  truce-of-arms  was  agreed  upon  between 
the  governor  and  Major  Anderson,  which  referred  only  to  the 
harbor  of  Charleston,  and  which  would  terminate  when  Anderson 
received  instructions  how  to  act.  But  the  truce  rendered  it  im- 
possible for  Anderson  to  ask  for  or  the  president  to  send  him  re- 
inforcements while  it  lasted.  All  that  the  president  could  do  was 
to  learn  what  the  governor's  envoy  had  to  say,  and  then  decide 
again  that  Fort  Sumter  could  not  be  surrendered.  The  president 
declined  to  hold  any  conversation  with  the  governor's  messenger, 
and  required  that  all  communications  should  be  in  writing.  To 
this  Colonel  Hayne,  the  governor's  representative,  assented.  Cer- 
tain Southern  senators  now  interposed  in  aid  of  South  Carolina. 
By  their  advice  the  letter  of  Governor  Pickens  to  the  president, 
which  had  been  brought  by  Colonel  Hayne,  was  not  delivered. 
The  senators  undertook  to  influence  the  president  to  prevent  the 
calamity  of  civil  war  by  withdrawing  the  troops  from  Fort  Sumter. 
There  is  extant  a  detailed  memorandum  drawn  up  by  the  presi- 
dent, which  gives  an  account  of  this  intervention  of  a  few  of  the 
Southern  senators.  From  this  it  appears  that  the  result  of  a  long 
discussion  was  not  only  a  reiterated  refusal  to  surrender  the  fort, 
but  a  refusal  to  make  any  stipulation  not  to  send  reinforcements 
to  Major  Anderson,  or  to  negotiate  for  a  sale  of  the  forts  and  the 
valuable  property  to  South  Cai'olina,  as  a  matter  not  within  the 
constitutional  authority  of  the  president.  Finding  that  the  inter- 
vention of  the  senators  had  accomplished  nothing,  Colonel  Hayne 
addressed  an  angry  letter  to  the  president  on  the  8th  of  Febru- 
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ary,  and  then  suddenly  left  "Washington.  His  letter  was  not  de- 
livered to  the  president  until  after  he  had  gone.  It  was  returned 
to  him  on  the  same  day  on  which  it  was  received,  directed  to 
Charleston,  with  the  following  indorsement :  "  The  character  of 
this  letter  is  such  that  it  cannot  be  received.  Colonel  Hayne 
having  left  the  city  before  it  was  sent  to  the  president,  it  is  re- 
turned to  him  by  the  first  mail." 

It  is  now  necessary  to  recur  to  contemporaneous  events  that 
were  occurring  in  the  southwest  region  of  the  country  and  in 
Virginia.  Before  the  4th  of  February,  1861,  the  six  states  of 
South  Carolina,  Mississippi,  Florida,  Alabama,  Georgia,  and  Lou- 
isiana had  successively  adopted  ordinances  of  secession  from  the 
Union.  The  conventions  of  these  several  states  appointed  dele- 
gates to  a  congress  which  assembled  at  Montgomery,  in  the  state 
of  Alabama,  on  the  4th  of  February.  This  body  framed  a  con- 
stitution for  a  new  confederacy,  which  was  styled  "  The  Confed- 
erate States  of  America."  It  was  to  continue  in  force  for  one 
year,  unless  it  should  be  suspended  at  an  earlier  period  by  a  per- 
manent organization.  Jefferson  Davis,  of  Mississippi,  became 
President,  and  Alexander  H.  Stephens,  of  Georgia,  Vice-Presi- 
dent of  the  Confederacy.  ~No  popular  election  of  a  congress  was 
ordered,  but  the  legislative  powers  of  the  new  government  were 
vested  "  in  this  congress  now  assembled  until  otherwise  ordered."  ' 

"What  the  disunionists  of  South  Carolina  had  all  along  ex- 
pected and  desired  was  now  accomplished.  The  patriotic  aim  of 
President  Buchanan  to  isolate  her  from  the  other  cotton  states, 
and  to  prevent  the  spread  of  the  secession  movement,  was  frus- 
trated by  the  failure  of  the  federal  Congress  to  second  his  efforts. 
A  confederacy  of  six  powerful  states  wras  formed,  embracing  a 
region  where  the  simple  staple  of  cotton  would  afford  great  pe- 
cuniary resources,  and  each  of  those  states  had  an  organized  local 
government  of  the  usual  form.  They  numbered  2,656,948  white 
inhabitants  and  2,312,046  blacks.  The  colored  population  were 
perfectly  quiet  and  submissive,  not  comprehending  at  present 
what  the  separation  of  their  states  from  the  United  States  had 


'  It  has  been  often  noticed  that  the  provisional  constitution  of  the  Confederate 
States  was  not  submitted  to  the  vote  of  the  respective  states,  but  their  acquiescence 
and  submission  dispelled  whatever  objection  could  be  made  on  this  score. — J.  C.  C. 
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to  do  with  their  condition.  The  white  population  comprehended 
a  race  very  fit  to  furnish  excellent  soldiers,  men  accustomed  to 
command  and  to  obey,  and,  almost  without  exception,  adhering  to 
their  respective  states  as  their  only  sovereign.  This  was  a  formi- 
dable power,  springing  into  existence  between  the  20th  of  De- 
cember, 1860,  and  the  4th  of  February,  1861.  If  this  power  should 
come  to  the  aid  of  South  Carolina,  in  the  effort  to  drive  the  troops 
of  the  United  States  from  the  forts  in  the  harbor  of  Charleston 
which  belonged  to  the  Federal  Government,  war  must  inevitably 
ensue,  unless  the  Federal  Government  should  admit  the  whole 
theory  of  secession  and  all  its  consequences. 

In  the  Senate,  so  much  of  the  president's  annual  message  of 
December  3, 1860,  as  related  to  the  disturbed  state  of  the  country, 
and  the  measures  proper  to  meet  it,  was  referred  to  a  select 
committee  of  thirteen  members.  This  committee  was  singularly 
composed.  It  consisted  of  five  Kepublicans — Senators  Seward, 
Collamore,  "Wade,  Doolittle,  and  Grimes ;  five  members  from  slave- 
holding  states — Senators  Powell,  Houston,  Crittenden,  Toombs, 
and  Davis ;  three  Northern  Democrats — Senators  Douglas,  Bigler, 
and  Bright.  The  Bepublican  members  were  all  adherents  of  the 
"  Chicago  platform,"  on  which  President  Lincoln  had  been  elected. 
The  senators  from  slave-holding  states,  with  the  exception  of  Mr. 
Crittenden,  who  was  a  Whig,  had  been  supporters  of  Mr.  Breck- 
inridge in  the  late  election.  Mr.  Douglas,  who  had  stood  on  his 
own  platform  of  "  popular  sovereignty,"  and  Mr.  Bigler  and  Mr. 
Bright,  were  supposed  to  have  been  placed  on  the  committee 
to  act  as  mediators  between  the  Northern  and  the  Southern  sec- 
tions, which  had  ten  other  members  represented  in  equal  numbers. 
It  was  therefore  from  the  first  very  uncertain  whether  such  a  com- 
mittee could  unite  in  a  report.  But  at  the  first  meeting  of  the 
committee,  on  the  21st  of  December,  a  step  was  taken  which  ren- 
dered united  action  by  such  a  body  impracticable.  This  was  the 
passage  of  a  resolution  which  provided  that  no  proposition  should 
be  reported  as  the  decision  of  the  committee  unless  it  was  sus- 
tained by  a  majority  of  each  of  the  classes  composing  the  com- 
mittee ;  and  it  was  defined  that  the  senators  of  the  ^Republican 
party  were  to  constitute  one  class,  and  the  senators  of  the  other 
parties  were  to  constitute  the  other  class.  This  was  a  remarka- 
ble proof  that  the  country  was  already  divided  into  two  sections 
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diametrically  opposed  to  each  other  in  reference  to  the  matter  of 
slavery  in  territories  of  the  United  States.  Senators  were  not  to 
act  on  their  individual  convictions  of  what  was  best  for  the  Union. 
They  were  to  act  as  representatives  of  opposite  sections.  There 
was  very  little  probability  that  theEepublican  senators  would  abate 
one  jot  from  the  Chicago  platform.  There  was  very  little  prob- 
ability that  the  Southern  senators  would  recede  from  the  extreme 
Southern  doctrine  of  a  right  to  carry  slavery  into  every  territory 
in  which  it  could  obtain  a  footing.  Moreover,  the  five  Southern 
senators,  with  the  exception  of  Mr.  Crittenden,  were  believers  in 
the  right  of  secession ;  and  if  a  Southern  confederacy  should  be 
formed,  these  senators  would  go  with  their  state.  Whatever 
might  have  been  expected  from  the  mediation  of  the  three  "  North- 
ern Democrats,"  they  could  cause  no  proposition  to  be  adopted 
unless  it  were  first  assented  to  by  the  five  Republican  or  the  five 
Southern  senators.  Ordinarily  eight  members  of  the  committee, 
if  its  action  had  not  been  restricted  by  the  resolution  adopted 
at  the  outset,  might  have  shaped  a  report.  The  five  Eepublican 
senators  were  not  likely  to  unite  in  anything  recommended  by 
the  three  "  Northern  Democrats."  The  three  Northern  Democrats 
were  not  likely  to  persuade  the  five  Southern  senators  to  adopt 
their  views.  The  restriction  proves  very  clearly  the  opposite 
sectional  attitude  of  the  Eepublican  and  of  the  Southern  senators, 
and  the  responsibility  assumed  by  the  former.  It  also  proves 
the  entire  unwillingness  of  four  of  the  Southern  senators  to 
have  the  Eepublicans  assume  that  responsibility.  If  the  Com- 
mittee of  Thirteen  should  fail  to  agree  on  a  report,  the  result 
would  be  that  the  South  would  have  a  further  plausible  excuse 
for  seceding  from  the  Union. 

The  sequel  shows  that  a  result  which  might  have  been  antici- 
pated speedily  came  about.  Of  all  the  members  of  the  Com- 
mittee of  Thirteen,  the  man  whose  patriotism  was  the  broadest 
and  most  comprehensive  was  John  J.  Crittenden,  of  Kentucky. 
He  was  at  a  time  of  life  when  ambition  ceases  to  influence.  He 
had  enjoyed  all  the  political  honors  of  the  republic  save  the 
presidency,  and  for  that  he  never  was  an  aspirant.  He  was  a 
singularly  wise  man,  of  great  experience,  perfect  command  of 
temper,  and  a  very  able  constitutional  lawyer.  Although  he 
represented  a  slave-holding  state,  he  was  no  lover  of  slavery,  and 
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no  believer  in  the  extreme  Southern  doctrine ;  and  he  had  an 
independence  of  character  that  was  not  to  be  controlled  by  the 
demands  of  constituents.  Moreover,  Kentucky  was  a  "  border 
state,"  and  her  electoral  vote  had  not  been  given  to  Mr.  Breckin- 
ridge in  the  late  presidential  election,  but  to  John  Bell,  of  Tennes- 
see, the  candidate  of  the  "  Old  Line  Whigs."  Mr.  Crittenden 
now  saw  very  clearly  that  unless  some  compromise  could  be 
effected  between  the  North  and  the  South  the  Union  could  not 
be  preserved;  that  the  states  of  the  South  and  Southwest 
would  follow  the  example  of  South  Carolina;  and  that  in  that 
event  the  border  states  could  with  great  difficulty  be  prevented 
from  joining  a  Southern  confederacy.  He  foresaw  that  the  first 
drop  of  blood  that  might  be  shed,  however  the  conflict  might 
be  precipitated,  would  be  the  signal  for  a  civil  war.  He  there- 
fore addressed  himself  to  the  task  of  bringing  about  a  compro- 
mise that  would  save  the  Union  from  disruption,  and  would 
isolate  South  Carolina,  which  had  already  seceded.  On  the  22d 
of  December  he  submitted  to  the  Committee  of  Thirteen  a 
"joint  resolution,"  which  he  had  already  offered  in  the  Senate, 
and  which  became  known  as  the  "  Crittenden  Compromise."  It 
proposed  certain  amendments  of  the  Constitution  which  would 
reconcile  the  conflicting  claims  of  the  North  and  the  South,  by 
yielding  to  the  South  the  right  to  take  slavery  into  the  terri- 
tories south  of  the  parallel  of  36°  30',  and  excluding  slavery  from 
all  territories  north  of  that  line ;  with  the  further  provision  that 
when  any  territory  north  or  south  of  that  line,  within  such 
boundaries  as  Congress  might  prescribe,  should  contain  a  popu- 
lation requisite  for  a  member  of  Congress,  it  should  be  admitted 
into  the  Union,  with  or  without  slavery  as  the  state  consti- 
tution adopted  by  the  people  might  require.  This  was  as  reason- 
able a  proposal  as  could  have  been  made,  considering  the  situa- 
tion of  the  Union  at  that  time.  It  involved  no  sacrifice  for 
either  section  that  ought  not  to  have  been  made.  "Whether  the 
Supreme  Court  had  or  had  not  made  an  authoritative  judicial 
decision  in  the  Dred  Scott  case,  the  best  mode  to  meet  the 
difficulty  was  to  treat  it  as  a  political  question,  to  be  disposed 
of  by  mutual  concessions  between  the  slave-holding  and  the  non- 
slaveholding  states.  Whether  in  the  temper  of  the  two  sections 
at  that  time  Mr.  Crittenden's  proposed  constitutional  amendment 
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could  have  been  adopted,  it  is  quite  certain,  if  his  "joint  reso- 
lution "  had  passed  both  houses  on  the  recommendation  of  the 
Senate's  Committee  of  Thirteen,  the  sense  of  the  people  of  the 
United  States  could  have  been  appealed  to,  and  in  all  proba- 
bility, if  civil  war  had  not  already  commenced,  the  amendments 
would  have  been  carried.  They  yielded  nothing  to  the  South 
but  what  was  reasonable.  They  did  not  propose,  like  President 
Buchanan's  suggested  amendments,  to  admit  the  Southern  claim 
of  a  right  to  carry  slavery  into  every  territory  because  the 
Supreme  Court  had  affirmed  that  right.  They  treated  the  ques- 
tion of  slavery  in  the  territories  as  any  other  political  question, 
to  be  settled  by  fair  and  just  compromise.  There  was  time  to 
make  this  compromise.  When  Mr.  Crittenden  offered  his  propo- 
sition to  the  committee,  South  Carolina  alone  had  seceded,  and 
the  conventions  of  the  six  other  cotton  states  had  not  assembled. 
The  Republican  senators  had  only  to  sacrifice  the  dogma  of  the 
"  Chicago  platform ;"  the  Southern  senators  had  only  to  accept 
a  settlement  which  would  have  been  in  accordance  with  the  long- 
established  policy  of  Congress  in  respect  to  the  territories.  "  The 
sacrifice,"  said  Crittenden,  "to  be  made  for  its  preservation -[the 
Union]  is  comparatively  worthless.  Peace  and  harmony  and 
union  in  a  great  nation  have  never  been  purchased  at  so  cheap 
a  rate  as  we  now  have  it  in  our  power  to  do.  It  is  a  scruple 
only,  a  scruple  of  as  little  value  as  a  barleycorn,  that  stands  be- 
tween us  and  peace  and  reconciliation  and  union ;  and  we  stand 
here  pausing  and  hesitating  about  that  little  atom  which  is  to 
be  sacrificed." 

The  Chicago  platform  had  asserted  that  the  normal  condition 
of  all  the  territory  of  the  United  States  is  that  of  freedom ;  and  it 
denied  the  authority  of  Congress,  of  a  territorial  legislature,  or  of 
any  individuals  to  give  legal  existence  to  slavery  in  any  territory 
of  the  United  States.  The  language  was  ambiguous  in  another 
respect,  for  it  asserted  the  duty  by  legislation,  wherever  such  leg- 
islation should  be  necessary,  "to  maintain  this  provision  of  the 
Constitution  against  all  attempts  to  violate  it ;"  thereby  implying 
that  there  was  a  provision  of  the  Constitution  which  made  the 
normal  condition  of  the  United  States  that  of  freedom.  As  a 
party  platform  designed  for  a  rallying-cry  in  a  presidential  elec- 
tion, these  assertions  were  effective  in  combining  all  the  elements 
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of  opposition  to  slavery  in  support  of  the  Eepublican  candidates. 
But  as  propositions  of  constitutional  law  they  were  not  sound ; 
and  when  it  came,  in  the  Senate's  Committee  of  Thirteen,  to  the 
question  of  making  the  sacrifice  which  Mr.  Crittenden  asked  of 
his  Eepublican  colleagues,  it  was  not  too  much  to  expect  that 
statesmen  would  be  willing  to  sacrifice  the  mere  dogma  of  a 
party  platform.  Nor  was  there  much  danger  that  the  constit- 
uents of  these  Eepublican  senators  would  hold  them  to  a  strict 
account  for  making  the  sacrifice.  The  public  mind  through- 
out the  North  tended  strongly  to  support,  and  looked  with 
hope  to,  the  "  Crittenden  Compromise," '  for  it  was  generally  per- 
ceived that  it  afforded  the  last  chance  of  reconciling  the  two 
sections.2  

1  See  "Crittenden  Compromise  "  in  Appendix. — J.  C.  C. 

2  The  ultimate  fate  of  the  Crittenden  Compromise  marks  very  strongly  the 
temper  of  the  Republican  party.  After  it  -was  defeated  in  the  Committee  of 
Thirteen,  it  was  apparent  that  it  could  not  be  carried  by  the  requisite  two  thirds 
of  both  houses  of  Congress.  But  it  might  be  submitted  to  the  people  of  the 
United  States  by  another  process,  so  that  they  could  by  their  votes  express  them- 
selves to  be  in  favor  of  it.  Accordingly,  Mr.  Crittenden,  on  the  3d  of  January, 
1861,  before  any  state  excepting  South  Carolina  had  seceded,  introduced  into  the 
Senate  a  substitute  forlt,  in  the  shape  of  the  following  joint  resolution: 

"Whereas,  the  Union  is  now  in  danger,"  etc. 

[Under  the  title,  "  The  Great  Compromises,"  I  have  assembled  in  the  Appen- 
dix the  "  Crittenden  Resolutions  "  and  the  other  attempted  or  accomplished  "com- 
promises "  relating  to  slavery. — J.  C.  C. 

At  this  juncture  the  president  sent  to  the  two  houses  his  special  message  of 
January  8, 1861,  a  part  of  "which  was  intended  to  inform  them  of  the  situation  of 
things  in  the  harbor  of  Charleston,  while  the  remainder  of  it  was  directed  to  the 
expediency  and  necessity  of  allowing  the  people  to  express  their  will  on  Mr.  Crit- 
tenden's proposition.  Memorials  of  an  earnest  character,  from  all  quarters  of  the 
Union,  even  from  New  England,  urging  the  passage  of  the  Crittenden  Compro- 
mise were  now  presented  in  the  Senate.  On  the  14th  of  January  Mr.  Crittenden 
made  an  unsuccessful  attempt  to  have  his  substituted  resolution  considered.  It 
was  postponed,  first  to  the  15th,  and  again  to  the  16th.  On  the  16th  Mr.  Critten- 
den obtained  its  consideration  by  a  majority  of  one  vote,  all  the  Republican  sena- 
tors voting  against  it.  It  was  smothered  afterwards  by  the  tactics  of  the  Repub- 
licans. Mr.  Clark,  senator  from  New  Hampshire,  offered  a  substitute  preamble  and 
resolution  of  an  entirely  opposite  character,  and  affirming  the  doctrine  of  the  Chi- 
cago platform.  His  motion  was  carried  by  25  yeas  against  23  nays,  all  the  Re- 
publican senators  voting  for  it.  Mr.  Crittenden's  resolution  remained  buried  un- 
der the  Clark  amendment  until  the  2d  of  March,  when  it  was  defeated  by  20 
votes  in  the  negative  against  19  in  the  affirmative.  This  was  after  the  Southern 
disunionist  senators  had  left  that  body.     It  is  quite  apparent  that  if  the  Repub- 
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In  justice,  however,  to  the  Republican  party — and  this  is  as 
far  as  history  can  go  in  explanation  of  the  course  of  its  leading 
men— it  should  be  considered  that  they  had  determined  it  to  be 
necessary  to  antagonize  the  Southern  claim  of  a  right  to  carry 
slavery  into  every  territory  by  an  equally  strong  and  a  diametri- 
cally opposite  doctrine.  The  evil  of  such  a  course  was  that,  in 
the  condition  of  things  between  the  North  and  the  South  at  that 
time,  the  result  would  necessarily  be  a  sectional  division  in  the 
election  of  a  president ;  for  Southern  men  of  no  political  party 
could  place  themselves  before  their  constituents  on  the  "  Chicago 
platform,"  nor  could  there  be  a  presidential  election  conducted  in 
the  free  states  on  the  basis  of  that  platform,  without  drawing  into 
the  Republican  part}^  and  combining  into  one  strong  organization 
men  who  held  the  most  radical  views,  as  well  as  men  who  held 
only  moderate  and  reasonable  views,  on  the  subject  of  slavery. 
The  whole  tone  of  the  discussions  in  the  North  during  the  elec- 
tion tended  strongly  to  alarm  the  people  -of  the  South.  It  pro- 
duced a  belief  in  their  minds  that  an  election  of  a  president  on  the 
basis  of  the  "  Chicago  platform  "  would  result  in  efforts  to  destroy 
slavery,  as  an  institution  no  longer  compatible  with  the  continued 
existence  of  freedom  in  the  Northern  States.  On  the  other  hand, 
if  the  Southern  people  had  not  given  way  to  this  belief,  and  had, 
through  their  leading  men  in  Congress,  manifested  a  willingness 
to  accept  the  "  Crittenden  Compromise,"  the  danger,  from  the  re- 
sult anticipated  from  the  apparent  sectional  triumph  of  the  North 
over  the  South  by  the  election  of  Mr.  Lincoln,  might  have  been 
averted. 

But  in  the  temper  of  the  men  who  represented  the  two  sec- 


lican  senators  had  in  the  middle  of  January  been  willing  to  submit  Mr.  Critten- 
den's proposition  to  a  vote  of  the  people,  it  was  entirely  in  their  power  to  do  it. 
But  they  did  not  choose  to  recede,  or  to  appear  to  recede,  from  the  "  Chicago  plat- 
form,'7 notwithstanding  Mr.  Crittenden's  earnest  appeal  to  them  to  sacrifice  a 
"scruple  not  worth  a  barleycorn  "  to  any  real  interest  of  the  country ;  they  would 
not  make  the  sacrifice.  Their  political  dogma  was  of  more  importance  to  them 
than  anything  else.  They  had  carried  the  presidential  election  upon  it,  and  to 
them  it  seemed  an  unnecessary  or  at  least  an  inexpedient  inconsistency  to  abate 
anything  from  its  assertions.  This  attitude,  however,  made  it  quite  certain  that 
unless  something  useful  should  result  from  the  proposed  "  peace  convention,"  it 
would  be  in  the  power  of  South  Carolina,  backed  by  the  Montgomery  government, 
to  precipitate  the  country  at  any  time  into  a  civil  war. 
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tions  in  Congress  there  was  little  prospect  that  a  settlement 
could  be  reached.  All  of  the  Eepublican  members  of  the  Senate's 
Committee  of  Thirteen  voted  against  the  Crittenden  Compromise. 
Under  the  resolution  adopted  by  the  committee  this  secured  its 
rejection.  In  addition  to  this,  the  two  Southern  members  of  the 
committee,  Mr.  Davis,  of  Mississippi,  and  Mr.  Toombs,  of  Georgia, 
also  voted  against  it,  thereby  manifesting  their  determination  not 
to  recede  from  the  Southern  claim  Avhich  had  been  asserted  by 
the  Southern  States  which  had  given  their  electoral  votes  to  Mr. 
Breckinridge. 

Bad,  however,  as  was  this  condition  of  affairs,  there  was  still 
hope  that  something  might  be  done  to  preserve  the  peace  and 
harmony  of  the  Union.  Virginia  had  not  given  her  electoral 
vote  to  Mr.  Breckinridge,  and  her  public  men  and  her  people  were 
anxious  to  make  an  effort  for  peace.  The  intervention,  by  Vir- 
ginia, between  the  Federal  Government  and  South  Carolina  and 
other  Southern  states  which  were  preparing  to  secede,  might  be 
successful,  provided  it  should  be  conducted  with  prudence  and 
discretion.  On  the  19th  of  January,  1861,  three  days  after  the 
Star  of  the  West  was  fired  upon  in  the  harbor  of  Charleston,  and 
six  days  after  the  arrival  of  Colonel  Hayne  in  "Washington  as 
an  agent  of  South  Carolina,  the  General  Assembly  of  Virginia 
adopted  resolutions  inviting  all  the  states  to  send  delegates  to  a 
"  peace  convention,"  which  would  be  empowered  to  recommend 
measures  for  a  settlement  of  all  the  sectional  difficulties  so  as  to 
avoid  a  civil  war.  At  the  same  time  the  General  Assembly  sent 
ex -President  Tyler  to  "Washington  as  a  commissioner  to  con- 
cert with  President  Buchanan  measures  that  might  prevent  a 
collision  in  South  Carolina;  and  they  also  sent  a  commissioner 
to  South  Carolina  and  the  other  states  which  had  seceded  or 
might  thereafter  secede,  in  order  to  procure  an  agreement  to 
abstain  from  all  acts  calculated  to  produce  a  collision  of  arms 
between  the  states  and  the  government  of  the  United  States 
during  the  sitting  of  the  "Peace  Convention."  Mr.  Tyler  was 
also  a  member  of  the  convention.  As  the  reader  has  seen,  the 
states  of  South  Carolina,  Mississippi,  Florida,  Alabama,  Geor- 
gia, and  Louisiana  had  seceded  from  the  Union  by  the  4th 
of  February,  and  on  that  day  their  Congress  assembled  at 
Montgomery    in    Alabama.      Of    the    provisional    government 
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formed  by  this  Congress  Mr.  Jefferson  Davis  had  become  presi- 
dent.1 

The  authorities  of  South  Carolina  immediately  began  to  look 
to  the  Montgomery  government  for  directions.  They  asked  the 
Congress  at  Montgomery  to  do  something  definite  in  regard  to 
Fort  Sumter,  and  to  appoint  a  general  to  lead  the  attack  on  the 
fort,  or  whether  it  should  be  done  under  the  superintendence  of 
Governor  Pickens,  who  said  "  the  fort  must  be  taken  before  Lin- 
coln takes  his  seat."  At  this  time  the  Montgomery  government 
did  not  propose  to  proceed  to  this  extremity.  On  the  19th  of 
February  they  appointed  commissioners  to  proceed  to  "Washing- 
ton and  negotiate  for  a  peaceful  separation  of  their  states  from 
the  Union.  The  Washington  administration,  which  looked  with 
great  hope  to  the  Peace  Convention,  could  not,  while  that  body 
was  in  session,  do  anything  more  than  prepare  secretly  a  small 
expedition,  and  hold  it  in  readiness  to  sail  whenever  Major  Ander- 
son should  signify  that  he  felt  insecure  in  Fort  Sumter.  The 
Montgomery  government  did  not  yet  approve  of  the  taking  of 
Fort  Sumter  before  Mr.  Lincoln's  inauguration.2  The  Peace 
Convention  assembled  at  Washington  on  the  4th  of  February. 
Twenty-one  states  were  represented  by  one  hundred  and  thirteen 
commissioners.  It  was  a  body  composed  of  men  of  the  highest 
respectability.  Some  of  them  were  men  of  national  reputation. 
From  the  "  border  states "  came  some  of  their  most  remarkable 


1  It  is  not  necessary  to  delail  here  the  efforts  made  by  the  representatives  of 
Virginia  to  bring  about  an  agreement  to  abstain  from  all  hostilities.  They  are 
fully  detailed  in  my  Life  of  President  Buchanan,  II.  439  et  seq.  They  resulted 
in  no  distinct  agreement. 

2  The  reader  will  find  in  my  Life  of  President  Buchanan  a  full  account  of  the 
reception  which  the  Montgomery  commissioners  met  with  in  Washington.  They 
were  not  recognized  by  the  president  as  diplomatic  agents  of  a  lawful  govern- 
ment, and  nothing  came  of  their  mission.  Peaceable  secession  could  not  be  ac- 
ceded to  by  the  president,  and  the  Montgomery  commissioners  did  not  appeal  to 
Congress.  It  is  probable  that  at  this  time  the  Montgomery  government  were 
disposed  to  do  everything  in  their  power  to  prevent  a  war.  At  all  events,  they 
meant  to  have  it  so  appear  to  the  world.  While  they  saw  clearly  that  there  must 
be  a  war  if  they  persisted  in  their  present  attitude,  they  shaped  their  measures  so 
as  to  have  it  appear  that  they  had  endeavored  to  obtain  the  assent  of  the  Federal 
Government  to  the  peaceful  separation  of  their  states  from  the  Union.  This  pol- 
icy strengthened  them  with  their  constituents  and  with  the  people  of  the  South 
generally.     At  the  same  time  they  did  not  omit  preparations  for  war. 
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and  distinguished  citizens,  earnestly  bent  upon  restoring  and  sav- 
ing the  Union.  One  month  only  of  the  session  of  Congress  re- 
mained. It  was  necessary  that  within  that  short  period  the  con- 
vention should  agree  on  amendments  of  the  Constitution,  to  be 
submitted  to  Congress  in  season  for  their  adoption  by  both 
houses.  There  could  be,  however,  no  good  accomplished  unless 
a  decided  majority  of  the  commissioners  from  the  border  and  the 
Northern  States  should  agree  on  the  amendments  that  might  be 
proposed.  It  was  found  that  the  same  spirit  which  had  led  every 
Republican  senator  to  oppose  the  "  Crittenden  Compromise " 
would  probably  defeat  the  purpose  for  which  the  convention  had 
assembled.  That  spirit  animated  a  sufficient  number  of  the  com- 
missioners from  the  Northern  States  to  frustrate  the  efforts  of 
those  who  represented  the  "  border  states,"  and  who  did  not  insist 
on  extreme  Southern  views.  There  was,  however,  an  extreme 
Southern  element  among  the  delegates  from  Virginia  and  North 
Carolina,  and  these  delegates,  although  few  in  number,  often  co- 
alesced with  the  extreme  Northern  delegates  from  Massachusetts 
and  Vermont.  At  length,  however,  on  the  27th  of  February,  an 
amendment  of  the  Constitution,  not  such  as  the  wisest  members 
of  the  body  preferred,  but  one  that  it  would  have  been  safe  for 
both  sections  of  the  Union  to  accept,  was  adopted  by  the  conven- 
tion, and  on  the  same  day  it  was  reported  by  the  convention 
through  ex-President  Tyler,  their  president,  to  the  two  houses  of 
Congress,  with  a  request  that  it  be  submitted  by  Congress  to  the 
state  legislatures.  In  the  Senate  it  was  immediately  referred  to 
a  select  committee,  on  motion  of  Mr.  Crittenden.  He  reported  a 
joint  resolution,  proposing  this  amendment  of  the  Constitution, 
but  he  was  unable  to  get  a  direct  vote  on  it.  He  then  tried  to 
have  the  amendment  of  the  Peace  Convention  substituted  for  his 
own.  His  motion  was  rejected  by  a  large  majority  (28  to  7). 
This  was  followed  by  the  rejection  of  Mr.  Crittenden's  own  amend- 
ment, as  has  been  already  stated,  by  a  vote  of  20  against  19.  In 
the  House  of  Representatives,  the_  proposal  of  the  Peace  Conven- 
tion was  not  even  allowed  by  the  speaker  to  be  presented,  and 
every  effort  to  have  it  considered  was  resisted  by  leading  Repub- 
lican members.  Yet  the  amendment  proposed  by  the  convention 
was  less  favorable  to  the  South  than  the  Crittenden  amendment, 
and  for  this  reason  it  should  have  been  more  acceptable  to  the 
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Republican  members  ;  yet  it  encountered  the  opposition  of  every 
Republican  member  in  both  houses.  Its  best  recommendation 
was  that  it  presented  a  basis  of  compromise  which,  if  accepted 
by  the  North,  would  have  been  preferred  by  the  people  of  the 
border  states,  instead  of  the  ultimatum  of  their  secession  from 
the  Union.1 

There  was  thus  lost  the  last  favorable  opportunity  for  recon- 
ciling the  two  sections  of  the  country.  And  here  it  may  be 
proper  to  pause  and  consider  what  importance  there  was  for 
either  section  in  the  claim  about  which  each  was  so  tenacious, 
and  whether  there  was  any  method  by  which  a  safe  result  could 
be  reached  excepting  by  some  compromise  and  a  sacrifice  of 
something  on  each  side.  Nearly  all  public  action  in  free  coun- 
tries, and  nearly  all  legislation,  in  serious  matters,  is  necessarily 
the  result  of  compromise.  That  tenacity  of  opinion  and  purpose 
which  refuses  all  accommodation  is  often  produced  by  party 
spirit,  or  by  individual  incapacity  to  act  upon  broad  and  public 
considerations  of  what  is  for  the  good  of  all,  and  generally  by  a 
combination  of  both  of  these  unfortunate  influences.  If,  at  the 
time  of  the  formation  and  adoption  of  the  Constitution  of  the 
United  States,  a  state  of  things  had  existed  similar  to  that  which 
existed  in  1860,  it  could  neither  have  been  framed  nor  adopted. 
In  almost  all  its  great  and  most  important  features  the  Constitu- 
tion was  a  series  of  compromises ;  and  after  it  had  been  in  opera- 
tion for  many  years  there  was  more  than  one  juncture  when  the 
Union  must  have  gone  to  pieces  if  the  willingness  and  the  power 
to  make  compromises  had  not  prevailed  in  Congress.  This  was 
the  case  in  1820,  and  again  in  1850.  In  1860  the  willingness  and 
the  power  to  reconcile  conflicting  sectional  claims  were  far  less 
than  they  were  in  1820  or  1850,  on  account  of  the  peculiar  politi- 
cal condition  of  the  country  and  the  exaggerated  sense  of  the 
importance  of  its  own  claims  felt  by  each  of  the  two  sections. 
The  Republican  party,  comprehending  the  political  force  of 
every  free  state,  and  flushed  with  the  recent  victory  in  the  presi- 
dential election,  was  wedded  to  the  dogma  of  the  "  Chicago  plat- 
form."    In  the  Southern  States,  with  the  exception  of  Virginia 


1  In  the  Life  of  President  Buchanan  will  he  found  an  accurate  analysis  by 
him  of  the  proceedings  of  the  Peace  Convention. 
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and  Tennessee,  which  had  given  their  electoral  votes  to  Mr. 
Breckinridge,  the  public  men  and  their  constituents  adhered  with 
equal  strength  to  an  extreme  Southern  claim.  The  border  states 
alone,  in  which  might  be  reckoned  Virginia,  Kentucky,  and  Ten- 
nessee, contained  public  men  and  populations  capable  of  inter- 
posing and  reconciling  the  extreme  Northern  and  Southern 
sections.  Yet  this  could  be  done  only  by  compromises,  such  as 
had  heretofore  saved  the  Union,  in  crises  in  which  compromise 
alone  could  effect  anything.  History  must  therefore  candidly 
and  impartially  examine  the  importance  to  either  section  of  the 
claim  to  which  each  adhered  with  so  much  tenacity. 

I  am  by  no  means  disposed  to  depreciate  the  importance  of 
the  question  of  slavery  in  the  territories  of  the  United  States  at 
any  period  in  our  political  history.  It  was  a  question  that  arose 
out  of  the  fact  that  the  Union  was  a  Union  of  slave-holding  and 
non-slaveholding  states,  and  one  that  possessed  a  large  public 
domain.  But  I  have  read  over  political  history  in  vain  if  I  have 
not  found  in  it  ample  evidence  that  at  all  times  this  question  was 
one  which  required  for  its  safe  treatment  the  magnanimous  and 
unselfish  spirit  in  which  all  such  national  difficulties  must  be 
met.  I  must  again  refer  to  the  early  policy  of  the  founders  of 
the  republic ;  for  that  policy  shows  most  distinctly  that  it  was 
deemed  wisest  and  safest  to  make  a  fair  partition  of  the  terri- 
torial dependencies  of  the  Union  between  the  two  sections  of  the 
country,  so  far  as  to  agree  that  slavery  should  be  prohibited  in 
some  territories  and  allowed  in  others  according  to  circum- 
stances. There  was  some  force  in  the  claim  of  the  slave-holding 
states  of  an  equal  right  to  occupy  the  public  domain  with  slave 
labor,  although  it  was  not  true  that  under  the  Constitution  of 
the  United  States  this  species  of  property  could  be  carried  into . 
a  territory  against  the  express  will  of  Congress.  There  was  some 
force,  too,  in  the  claim  that  the  settlers  on  the  public  domain  if 
the  greater  part  of  them  had  emigrated  from  free  states,  should 
have  their  wishes  consulted  so  far  as  to  make  free  labor  the 
fundamental  condition  of  society,  and  not  to  introduce  slave 
labor  along  with  it.  The  conditions  which  dictated  the  provision 
of  the  Ordinance  of  1787  in  reference  to  the  Northwestern  Terri- 
tory, and  the  provision  made  in  the  Constitution  for  empowering 
Congress  to  do  what  the  old  confederation  of  states  could  not 


CIVIL    WAR    THE    ONLY    ALTERNATIVE.         337 

have  been  described.  Slavery  was  interdicted  by  the  ordinance, 
because  the  settlers  of  the  Northwestern  Territory  were  already 
unwilling  to  have  slaves  among  them ;  and  this  was  done  with 
the  full  consent  of  the  slave-holding  states.  "When  other  territory 
came  to  be  acquired  by  the  United  States,  at  different  periods,  it 
was  found  that  a  just  spirit  of  fairness  and  equity  required  that 
in  some  territories  slavery  should  be  allowed  if  the  inhabitants 
desired  it.  "When,  in  1820,  a  portentous  conflict  between  the 
North  and  the  South  threatened  more  serious  dangers  than  had 
been  ever  before  encountered,  the  Missouri  Compromise  line  was 
resorted  to;  and  if  that  compromise,  after  being  in  force  for 
many  years,  had  not  been  disturbed,  the  Union  would  not  have 
had  to  encounter  still  greater  perils. 

In  1860  the  claim  of  the  North,  as  embodied  in  the  Chicago 
platform  of  the  Eepublican  party,  was  that  slavery  should  not, 
under  any  circumstances,  be  allowed  to  go  into  any  territory  of 
the  United  States.  Yet  this  was  a  claim  on  which  it  was  not 
necessary  to  insist,  for  it  was  quite  practicable  to  fall  back  upon 
the  early  policy  of  agreeing  that  in  certain  territories  slavery 
should  be  prohibited,  and  that  in  certain  others  it  might  be  al- 
lowed, according  to  circumstances.  All  that  it  was  necessary  to 
sacrifice  was  the  dogma  of  a  party  platform.  This  dogma  could 
not  be  adhered  to  in  any  expectation  that  the  South  would 
accept  it.  On  the  other  hand,  it  was  not  necessary  for  the  South 
to  insist  on  their  extreme  right  to  carry  slavery  into  every  terri- 
tory. The  South  might  have  sacrificed  so  much  of  this  claim  as 
tended  to  produce  in  the  North  a  belief,  or  to  bring  about  the 
profession  of  a  belief,  that  the  whole  republic  was  in  danger  of 
becoming  slave-holding,  and  that  to  prevent  this  a  President  of 
the  United  States  must  be  elected  on  the  Chicago  platform.  The 
only  alternative,  however,  after  all  efforts  at  a  reasonable  com- 
promise had  failed,  was  a  civil  war,  for  the  seceded  states  were 
bent  upon  maintaining  their  independence  at  every  hazard,  when 
the  Peace  Convention  terminated  its  labors  and  Congress  had 
rejected  its  proposal. 

It  would  be  unjust  to  impute  to  the  people  of  the  South  gen- 
erally that  their  principal  reason  for  accomplishing  their  inde- 
pendence was  because  of  the  mere  fact  that  a  president  had  been 
elected  by  the  votes  of  the  free  states  alone.  It  was  the  circum- 
II.— 22 
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stances  attending  the  election,  the  composition  of  the  Republican 
party,  the  fear  that  their  state  institutions,  their  social  fabric, 
and  their  property  were  in  danger,  which  produced  in  them  the 
determination  to  make  for  themselves  a  separate  country,  and  to 
establish  a  power  by  which  the  independency  of  the  states  could 
be  preserved.  For  a  similar  reason,  it  would  be  unjust  to  impute 
to  the  people  of  the  North  generally  a  desire  to  dominate  over 
the  people  of  the  South.  The  people  of  the  North  were  influenced 
by  a  conscientious  belief  that  the  Chicago  platform  was  both  a 
true  reading  of  the  Constitution,  and  necessary  to  be  enforced. 
This  belief  was  produced  by  the  teachings  of  their  leading  men, 
in  whose  harangues  and  writings,  during  the  election,  there  was 
a  great  spirit  of  exaggeration,  and  sometimes  an  inflammatory 
tendency.  This  is  often  the  case  in  national  elections,  and  in  that 
of  1860  the  nature  of  the  subject  on  which  it  turned  tended  to 
produce  a  profound  excitement.  So  it  was  in  the  South,  where 
equally  unsound  constitutional  doctrines  were  maintained,  and 
where  grave  and  anxious  apprehensions  could  be  excited  in  the 
minds  of  a  sensitive  people. 


CHAPTER  XL 

1865-1867. 

Constitutional  Policy  of  President  Lincoln  foe  the  Restora- 
tion of  the  Southern  States  to  the  Union. — The  Same  Poli- 
cy Followed  by  President  Johnson.  —  Mischievous  Efforts 
of  the  Freedmen's  Bureau. — Reconstruction  of  the  South- 
ern States  Devised  by  the  Radical  Republicans  in  Con- 
gress.— Nature  and  Purposes  of  the  Scheme. — No  Warrant 
for  it  in  the  Constitution. 

So  long  as  the  government  of  the  United  States  should  en- 
dure, the  Union  would  be  indestructible  save  by  a  complete 
accomplishment  of  the  independence  of  the  Confederate  States. 
From  the  beginning  of  the  contest  to  its  close,  the  theory  con- 
stantly maintained  by  the  Federal  Government,  and  by  most  of 
the  people  of  the  states  which  supported  it,  was,  that  the  ordi- 
nances of  secession  had  not  taken  the  Southern  States  out  of  the 
Union.  It  necessarily  followed  that  unless  they  should  achieve 
their  independence  by  force  of  arms  they  would  still  be  in  the 
Union  after  the  war  was  ended.1    I  have  in  a  former  chapter 


1  It  has  been  very  pointedly  and  truly  said  that  "  there  were  only  two  ways 
by  which  they  could  possibly  have  gotten  out  •  legally,  by  force  of  their  ordi- 
nances, or  by  force  of  arms.  As  the  legality  was  denied  and  the  resort  to  force 
was  a  failure,  the  conclusion  was  unavoidable  that  they  were  in  the  Union,  subject 
to  all  the  requirements  and  entitled  to  all  the  privileges  of  the  Constitution. '' 
(Why  the  Solid  South  ?  or,  Reconstruction  and  its  Results.  Baltimore  :  R.  H. 
Woodward  &  Company,  1890.)  This  book,  the  production  of  the  Hon.  Hilary 
A.  Herbert,  a  member  of  Congress  from  Alabama  [now  Secretary  of  the  Navy, 
1895. — J.  C.  C],  and  other  Southern  gentlemen,  is  a  most  timely  publication.  The 
short  passage  above  extracted  is  taken  from  Chapter  III.,  which  relates  to  recon- 
struction in  North  Carolina.  This  chapter  was  written  by  the  Hon.  Zebulon  B. 
Vance,  then  one  of  the  senators  in  Congress  from  that  state.  Reconstruction  in 
each  of  the  Southern  States  is  separately  treated  by  a  citizen  of  that  particular 
state.     It  is  the  most  important  contribution  to  the  history  of  that  period  that  has 
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referred  to  the  wild  ideas  that  prevailed  somewhat  in  the  North, 
during  the  earlier  stages  of  the  war,  respecting  the  results  to  be 
obtained  by  it.  That  idea  found  some  representation  in  Con- 
gress. But  the  official  action  of  the  Federal  Government,  during 
the  progress  of  the  war  down  to  its  close,  and  until  the  period  of 
reconstruction,  was  not  seriously  affected  by  it,  although  the 
official  action  was  often  much  embarrassed  by  the  efforts  of  indi- 
viduals and  factions  to  force  it  into  the  assumption  of  unwarrant- 
able and  unconstitutional  powers.1 

The  government  of  the  United  States,  in  order  to  defend  its 
own  existence,  maintain  the  just  supremacy  of  the  Constitution, 
and  vindicate  its  rightful  authority  over  the  individual  inhabi- 
tants of  every  state,  was  obliged  to  act  for  a  time  both  as  a  con- 


yet  been  made  ;  and  it  derives  its  chief  value  from  the  fact  that  the  writers  were 
all  of  an  age  to  take  part,  and  did  take  part,  in  either  a  civil  or  military  capacity, 
in  the  effort  of  their  states  to  obtain  independence. 

1  In  1862  I  was  officially  invited  to  deliver  before  the  municipal  authorities  of 
the  city  of  Boston,  where  I  had  always  previously  resided,  the  Fourth-of-July  ora- 
tion, according  to  an  annual  custom  which  had  been  established  from  a  very  early 
time.  It  was  the  most  gloomy  period  of  the  war.  McClellan  was  then  gallantly 
fighting  his  way  towards  Richmond,  followed  by  that  noble  Army  of  the  Potomac 
which  he  had  himself  formed.  The  forces  which  he  had  been  allowed  to  take 
with  him,  admirably  disciplined  and  instructed  as  they  had  been,  and  successful 
as  they  had  been  in  the  beginning  of  the  Peninsular  campaign,  were  yet  insuffi- 
cient to  enable  him  to  reach  and  capture  the  city  which  was  the  seat  of  the  Con- 
federate Government.  On  the  25th  of  June  he  informed  the  Secretary  of  War,  by 
a  frank  telegraphic  statement,  of  his  inferiority  in  point  of  numbers,  compared 
with  the  forces  under  the  command  of  his  great  antagonist,  General  Lee,  and 
made  known  the  disadvantages  under  which  he  must  fight  the  impending  and 
decisive  battle,  at  the  same  time  saying,  "  I  will  do  all  that  a  general  can  do  with 
the  splendid  array  I  have  the  honor  to  command,  and  if  it  is  destroyed  by  over- 
whelming numbers,  can  at  least  die  with  it  and  share  its  fate."  This  was  the 
latest  public  news  of  his  position  that  had  been  received  down  to  the  time  when  it 
was  necessary  for  me  to  complete  my  preparation  for  speaking  publicly  of  the  true 
objects  of  the  war,  and  the  rightful  authority  of  the  Federal  Government  to  put 
down  all  obstructions  to  the  sway  of  the  Constitution  and  laws  of  the  United 
States  throughout  the  Union.  In  no  community  were  extravagant  theories  re- 
specting the  results  to  be  aimed  at  in  the  prosecution  of  the  war  carried  to  greater 
lengths  than  they  were  in  the  one  in  which  I  was  to  address  the  public  mind.  I 
thought  proper  to  deal  with  the  true  nature  of  the  Constitution  and  the  Union, 
and  especially  to  encounter  the  false  ideas  which  were  so  rife  among  those  who 
might  hear  or  read  me.  (See  oration  in  Appendix.)  My  oration  was  received  with 
great  disfavor  by  a  considerable  part  of  a  crowded  audience,  and  the  speaker  was 
regarded  by  that  portion  of  his  hearers  as  a  "  disloyal"  person. 
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stitutional  sovereign  and  as  a  belligerent.  As  a  constitutional 
sovereign,  its  powers  were  limited  and  defined  by  a  written 
constitution.  As  a  belligerent,  it  bad,  while  the  necessity 
for  suppressing  an  insurrection  should  continue,  all  the  rights 
which  by  the  usages  of  war,  as  regulated  by  the  law  of  nations, 
belong  to  a  power  engaged  in  carrying  on  a  war  against  a  public 
enemy.  But  the  question  always  was,  during  our  late  civil  war, 
"Who  was  the  public  enemy  ?  Was  it  the  states,  as  communities 
and  bodies-politic,  or  was  it  individuals  and  organized  bodies  of 
individuals ;  or,  in  other  words,  was  the  public  enemy,  against 
whom  the  Federal  Government  was  waging  the  war,  the  states 
.which  had  organized  the  Southern  Confederacy  for  the  purpose 
of  securing  their  independence,  or  was  it  the  unlawful  confedera- 
cy and  the  military  power  which  it  wielded  ?  Would  it  follow, 
if  that  unlawful  confederacy  should  be  suppressed  and  its  mili- 
tary power  destroyed,  that  the  states  would  be  subjected  to  the 
same  rights  of  conquest  as  would  be  acquired  when  one  nation 
wages  war  against  another  nation  and  is  successful  in  the  end? 
Or,  would  it  not  rather,  and  inevitably,  follow  that  the  states 
would  not  have  been  conquered  at  all ;  that  the  only  conquest 
would  be  over  insurgent  individuals,  and  an  unlawful  and  uncon- 
stitutional military  power? 

These  questions  were  easily  solved  by  the  principles  of  both 
public  and  constitutional  law.  Conquest  of  a  foreign  country 
gives  absolute  unlimited  sovereign  rights,  but  a  nation  never 
makes  or  can  make  such  a  conquest  of  its  own  territory.  When 
a  hostile  power,  either  from  without  or  within,  takes  and  holds 
possession  and  dominion  over  any  portion  of  national  territory,  as 
the  Confederate  Government  did  for  a  time  over  a  large  portion 
of  the  national  territory  of  the  United  States,  and  the  nation 
by  force  of  arms  expels  or  overthrows  the  enemy  and  sup- 
presses hostilities,  it  acquires  no  new  title,  and  merely  regains 
possession  of  that  of  which  it  had  been  temporarily  deprived. 
The  nation  acquires  no  new  sovereignty,  but  merely  maintains 
its  previous  rights.  When  the  United  States,  in  the  late  civil 
war,  took  possession  of  a  district  then  held  by  an  unlawful  and 
insurrectionary  force,  they  merely  vindicated  their  pre-existing 
title,  and  they  acquired  no  new  title.  Confiscation  of  property 
or  rights  may  be  unlimited  where  a  nation  obtains  a  conquest 
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over  another  nation.  The  treaty  of  peace,  to  which  the  con- 
quered nation  is  forced  to  submit,  generally  regulates  the  extent 
to  which  the  conquest  shall  be  carried.  But  after  our  civil  war 
Avas  ended,  the  Constitution  was  left  just  as  it  was  before  the  war 
began;  the  United  States  had  just  the  same  sovereign  rights  as 
before,  and  no  others.  Moreover,  there  was  no  treaty  of  peace  to 
be  made,  as  there  is  where  the  war  is  between  one  nation  and 
another ;  and  there  was  no  power  by  which  such  a  treaty  could 
be  made.  It  followed  that  the  states  would  be  in  the  same  situa- 
tion after  the  war  was  ended  as  they  were  before  it  was  com- 
menced ;  and  this  was  perfectly  true  from  the  beginning  of  the 
whole  contest,  although  its  truth  was  more  or  less  obscured  by 
the  aims  and  ideas  of  individuals  and  factions. 

Undoubtedly  the  doctrines  of  secession  assumed  that  each  state 
which  seceded  was,  by  force  of  its  ordinance,  out  of  the  Union  as 
soon  as  its  ordinance  had  been  adopted,  and  that  this  was  its  sit- 
uation during  the  entire  progress  of  the  war.  Those  who  main- 
tained this  theory  probably  did  not  foresee  that,  in  the  event  of 
its  denial  by  the  Federal  Government,  and  in  the  event  of  a  com- 
plete suppression  of  the  military  power  of  the  Southern  Confeder- 
acy by  the  forces  of  the  United  States,  it  would  follow  that  the 
states  would  be  exposed  to  a  claim  on  the  part  of  the  United 
States  that  they  were  legally  out  of  the  Union.  So,  too,  those 
who  claimed  that,  by  the  suppression  of  the  unlawful  military 
power  of  the  Confederate  Government,  the  states  had  become 
subject  to  the  consequences  of  a  military  conquest,  assumed  that 
they  were  out  of  the  Union  by  force  of  their  ordinances  of  seces- 
sion when  the  war  began.  Thus  the  Northern  disunionists — as 
they  may  be  justly  termed,  since  they  rejected  the  Union  that 
existed  under  the  Constitution  —  played  into  the  hands  of  the 
Southern  disunionists,  who  in  like  manner  rejected  the  only  ten- 
able ground  of  the  Constitution.  But  the  government  of  the 
United  States,  in  its  official  action,  rejected  the  theory  of  seces- 
sion and  all  its  consequences  from  the  beginning  of  the  contest 
and  consequently  it  could  not,  without  glaring  inconsistencv 
claim  that  it  had  acquired  any  new  sovereignty  or  any  new 
rights  or  powers  by  suppressing  the  hostile  military  power  of 
the  Southern  Confederacy.  The  reconstruction  of  the  Southern 
States,  after  the  war  was  ended,  was  inconsistent  with  the  doc- 
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trine  which  had  been  all  along  maintained  in  the  official  action 
of  the  Federal  Government. 

At  an  early  period  in  the  war,  as  early  as  1861,  Mr.  Thad- 
deus  Stevens,  a  member  of  Congress  from  Pennsylvania,  a  man 
of  no  inconsiderable  force  of  intellect  and  character,  broached 
the  radical  doctrine  that  the  Constitution  and  the  laws  of  the 
United  States  were  suspended  where  they  could  not  be  enforced ; 
that  those  who  had  defied  them  could  not  invoke  their  protec- 
tion, and  that  Congress  could  legislate  for  such  rebellious  terri- 
tory outside  of,  and  without  regard  to,  the  Constitution.  Even  if 
the  first  part  of  this  proposition  were  true,  it  did  not  follow  that 
the  last  would  be  so.  If  the  Constitution  and  the  laws  were  sus- 
pended in  the  rebellious  territory,  it  was  still  a  territory  over 
which  they  had  a  rightful  supremacy ;  and  when  the  obstruc- 
tions to  their  being  enforced  had  been  removed,  Congress  could 
deal  with  the  territory  only  under  the  Constitution,  for  the  Con- 
stitution alone  gave  to  Congress  any  authority  over  it.  It  could 
not  be  regarded  as  foreign  territory  conquered  by  the  United 
States,  for  there  can  be  no  conquest  by  a  nation  of  a  part  of  its 
own  dominions. 

Mr.  Charles  Sumner,  senator  in  Congress  from  Massachusetts, 
in  certain  resolutions  which  he  introduced  on  the  11th  of  Febru- 
ary, 1862,  laid  down  a  doctrine  similar  to  that  of  Mr.  Stevens; 
namely,  that  a  state,  by  attempting  to  secede,  had  committed 
suicide,  and  its  soil  had  become  territory  subject  to  the  supreme 
control  of  Congress.  This  idea  of  state  suicide  was  perhaps  the 
most  extravagant  of  all  the  theories  maintained  by  the  radical 
wing  of  the  Kepublican  party.  If  a  state  of  the  Union  can  com- 
mit suicide,  it  can  destroy  its  own  political  existence  as  a  state ; 
its  soil  remains  the  property  of  the  former  individual  owners, 
while  the  political  jurisdiction  remains  in  the  people  who  for- 
merly constituted  the  state,  but  who,  after  the  self-inflicted  death 
of  the  state,  have  no  government  until  they  have  established  a 
new  one.  In  such  a  condition  of  things,  precisely  how  Congress 
is  to  assume  the  supreme  control  is  not  apparent.  If  resort  should 
be  had  to  the  territorial  clause  of  the  Constitution,  the  difficulty 
would  be  that  the  territory  was  not  the  property  of  the  United 
States,  and  the  United  States  never  had  the  ownership  of  the 
soil  nor  the  exclusive  political  jurisdiction  which  they  have  over 
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all  regions  which  are  not  comprehended  within  the  limits  of  some 
state.  The  only  mode  in  which  Congress  could  exercise  supreme 
control  would  be  to  treat  the  territory  just  as  if  it  were  con- 
quered from  a  foreign  nation ;  a  consequence  which  neither  the 
public  law  nor  the  Constitution  admits.  The  opposite  theory, 
the  only  one  that  is  consistent  with  the  Constitution,  is  that  a 
state  of  the  Union  is  indestructible,  and  just  as  incapable  of  self- 
destruction  as  it  is  of  all  other  modes  of  terminating  its  existence. 
These  radical  theories,  however,  were  put  forward  in  anticipa- 
tion of  a  final  suppression  of  the  insurrection  by  the  military 
power  of  the  United  States.  They  ran  entirely  counter  to  the 
declaration  made  by  Congress  in  July,  1861,  that  the  war  was 
waged  "  to  defend  the  Constitution  and  all  laws  passed  in  pur- 
suance thereof,  and  to  preserve  the  Union,  with  all  the  dignity, 
equality,  and  rights  of  the  several  states  unimpaired ;  that  as  soon 
as  these  objects  were  accomplished  the  war  ought  to  cease."  It 
was  foreseen  by  the  radical  faction  of  the  Republican  party  that 
a  question  would  come,  whether  it  was  for  the  Congress  or  the 
executive  to  take  the  necessary  steps  for  reinstating  the  revolted 
states  in  their  normal  positions  as  members  of  the  Union.  As 
the  war  was  avowedly  prosecuted  for  the  purpose  of  keeping 
those  states  in  the  Union,  as  constituent  members  of  it,  with  all 
their  dignity,  equality,  and  rights  unimpaired,  it  would  follow 
that  when  those  objects  had  been  accomplished,  it  would  be  for 
the  executive,  as  the  authority  by  which  the  war  had  been  con- 
ducted, to  determine  when  the  war  was  ended,  and  to  take  such 
measures  as  might  be  necessary  to  enable  the  several  states  to 
resume  their  places  in  the  Union,  or  to  assist  them  in  doing  so. 
But  the  radicals  of  the  Republican  party  did  not  mean  that  the 
executive  should  perform  this  function  or  exercise  this  authority. 
They  Avere  well  aware  that  President  Lincoln  meant  to  pursue 
the  spirit  of  the  resolutions  which  Congress  had  adopted  in  1861, 
and  that  all  the  reconstruction  which  he  would  consent  to  carry 
out  would  be,  simply,  restoration  of  civil  government  in  the  in- 
surgent, but  still  existing,  states,  by  the  people  thereof,  aided,  so 
far  as  might  be  necessary,  by  the  military  power  of  the  United 
States  in  the  promotion  of  the  public  peace  and  good  order.  In 
his  message  of  December  8,  1863,  he  proposed  the  plan  which 
he  intended  thereafter  to  follow.     In  this  message  he  said  : 
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"  Looking  now  to  the  present  and  the  future,  and  with  refer- 
ence to  a  resumption  of  the  national  authority  within  the  states 
wherein  that  authority  has  been  suspended,  I  have  thought 
proper  to  issue  a  proclamation,  a  copy  of  which  is  herewith 
transmitted."  It  was  clearly  in  the  province  of  the  executive  to 
issue  this  proclamation,  for  he  held  the  power  to  pardon  all 
offences  against  the  United  States,  and  it  was  as  the  executive 
authoritj'  of  the  United  States,  and  as  the  commander-in-chief 
of  the  armies  of  the  United  States,  that  he  was  then  prosecut- 
ing the  war  for  the  accomplishment  of  the  objects  which  Con- 
gress had  declared  were  the  sole  objects  to  be  aimed  at.  The 
proclamation  offered  pardon  to  all  those  who  would  swear  "hence- 
forth" to  support  the  Constitution  of  the  United  States,  and  that 
when  those  who,  accepting  this  amnesty,  shall  have  taken  the  oath 
of  allegiance,  each  "  being  a  qualified  voter  by  the  election  laws  of 
the  several  states  existing  immediately  before  the  so-called  act  of  se- 
cession and  excluding  all  others,  shall  re-establish  a  state  govern- 
ment, which  shall  be  republican  in  form  and  in  nowise  contra- 
vening said  oath,'  such  shall  be  recognized  as  the  true  government 
of  the  stale"  Beyond  all  doubt,  everything  promised  by  this 
proclamation  was  within  the  province  of  the  President  of  the 
United  States.  It  left  nothing  to  be  done  by  the  Congress,  ex- 
cepting to  admit  the  senators  and  representatives,  duly  qualified, . 
who  might  present  themselves  for  admission  into  the  respective 
houses  of  Congress,  after  their  states  had  re-established  state 
governments  in  accordance  with  the  terms  and  spirit  of  the 
proclamation.  There  could  be  no  necessity  for  Congress  to  act 
under  that  provision  of  the  Constitution  which  declares  that 
"  the  United  States  shall  guarantee  to  every  state  in  this  Union 
a  republican  form  of  government,  and  shall  protect  each  of  them 
against  invasion,  and,  on  the  application  of  the  legislature,  or 
of  the  executive  [of  the  state]  when  the  legislature  is  not  in 
session,  against  domestic  violence."  This  provision  of  the  Con- 
stitution applied  to  cases  where  a  state  needed  the  guarantee 
of  the  United  States  that  it  should  have  a  republican  form  of 
government,  in  contradistinction  to  every  form  of  monarchy,  or 
needed  the  aid  of  the  United  States  to  prevent  invasion  or  to 
suppress  domestic  violence.  If  it  had  any  application  to  the 
condition  of  things  existing  during  the  progress  of  the  civil  war 
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waged  to  keep  the  revolted  states  in  the  Union,  or  the  state  of 
things  existing  when  the  war  was  ended,  there  would  be  occasion 
for  the  action  of  Congress  only  so  far  as  might  be  necessary 
to  determine  the  republican  character  of  any  state  constitution 
under  which  a  state  might  claim  to  be  recognized  as  a  member 
of  the  Union,  or  to  adopt  such  measures  as  might  be  necessary 
to  enable  the  executive  to  carry  out  and  fulfil  the  promises 
of  his  proclamation.  It  was  for  the  president  to  determine,  in 
the  first  instance,  whether  a  state  constitution  had  been  framed 
and  adopted  in  accordance  with  his  proclamation ;  after  that,  it 
was  for  Congress  to  determine,  in  the  .exercise  of  its  authority 
to  admit  members  to  seats  in  the  respective  houses,  whether 
the  constitution  was  republican  in  form,  and  had  been  adopted 
in  accordance  with  the  terms  of  the  proclamation.  There  was 
no  authority  in  any  department  of  the  Federal  Government  to 
prescribe  any  other  qualifications  for  voters  in  the  establishment 
of  the  new  state  constitution  excepting  those  which  had  been 
prescribed  in  the  president's  proclamation,  for  these  were  the 
only  qualifications  which  would  be  compatible  with  a  restoration 
of  the  states,  "with  all  their  dignity,  equality,  and  rights  unim- 
paired." But  it  was  contemplated  by  Mr.  Stevens  and  other 
radical  leaders  of  the  Republican  party  to  make  a  basis  of 
suffrage  in  the  revolted  states  that  would  include  the  negroes, 
before  those  states  should  be  recognized  as  members  of  the 
Union ;  and  hence  they  resorted  to  the  theory  that  those  states 
were  out  of  the  Union,  and  were  subject  to  be  treated  as  con- 
quered provinces,  or  as  states  which  had  committed  suicide. 
President  Lincoln's  plan  left  the  question  of  suffrage  in  the 
hands  of  those  Avho  were  qualified  to  vote  under  the  laws  ex- 
isting at  the  date  of  secession.  His  proposition  was  that  each 
insurgent  state,  at  the  time  of  its  rehabilitation,  must  decide  for 
itself  whether  it  would  adopt  negro  suffrage.  But  this  did  not 
suit  the  radical  wing  of  the  Eepublican  party.  If  Mr.  Lincoln's 
plan  had  been  adhered  to  throughout,  there  never  would  have 
been  witnessed  what  came  to  be  called  "  reconstruction,"  with 
all  its  evils,  mischiefs,  and  disasters.  But  unhappily  the  death  of 
Mr.  Lincoln  prevented  the  only  safe  and  consistent  plan  of  re- 
storing those  states  to  their  proper  places  in  the  Union. 

It  has  been  often  said  that  the  death  of  Mr.  Lincoln,  at  the 
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time  it  occurred,  was  a  great  calamity  for  the  whole  country,  and 
especially  for  the  South.  This  is  true.  He  was  a  man  singularly 
constituted,  in  most  respects,  to  meet,  as  President  of  the  United 
States,  an  entirely  unprecedented  juncture  in  the  affairs  of  this 
country.  He  was  not  a  fanatic,  and  he  was  not  an  enthusiast. 
While  he  detested  negro  slavery,  he  knew  that  it  was  recognized 
in  the  Constitution  of  the  United  States  as  a  local  institution  ex- 
isting in  certain  of  the  states  of  the  Union  and  exclusively  under 
their  control.  Even  when  the  question  had  come  to  be  whether 
the  states  should  resume  their  places  in  the  Union  with  slavery 
or  without  it,  he  declared  that  what  he  wanted  was  the  Union 
without  slavery  if  he  could  have  it,  with  slavery  if  it  must  be  so ; 
and  when  the  question  of  negro  suffrage  loomed  in  the  future,  in 
the  event  that  slavery  should  be  abolished  in  some  way,  he  never 
designed  or  desired  that  any  other  course  should  be  taken  except- 
ing one  that  would  leave  the  question  of  suffrage  entirely  in  the 
hands  of  the  people  of  each  state,  to  be  regulated  as  they  should 
see  fit.  He  knew  well  that  it  could  only  be  after  a  training  for 
freedom  and  for  the  exercise  of  the  rights  of  citizenship  that  the 
negroes  of  the  South  could  be  safely  intrusted  with  the  ballot. 
Ko  country  would  be  fit  to  live  in  which  should  be  dominated  by 
uneducated  and  ignorant  blacks  just  emancipated  from  a  condi- 
tion of  abject  servitude.  The  proclamation  which  Mr.  Lincoln 
issued  on  the  22d  of  September,  1862,  purporting  to  emancipate 
the  slaves,  was  a  military  measure  designed  to  facilitate  the  op- 
erations of  the  Union  armies,  and  was  not  regarded  by  him  in 
any  other  light.  As  a  civil  edict,  changing  or  abolishing  slavery, 
it  had  no  force.  It  could  only  be  by  the  adoption  of  an  amend- 
ment of  the  Constitution  of  the  United  States  that  slavery  could 
be  legally  ended  by  any  exercise  of  federal  influence.  Mr.  Lin- 
coln never  contemplated  the  application  of  force  to  compel  the 
Southern  States  to  abolish  slavery,  nor  did  he  contemplate  the 
use  of  force  to  compel  them  to  adopt  negro  suffrage.  He  knew 
that  neither  could  be  consistent  with  the  Constitution  and  the 
Union.  He  made  use  of  military  force  to  bring  about  practical 
emancipation  wherever  the  Union  armies  might  penetrate. 

The  effect  of  his  proclamation  was  that  the  negroes,  with 
some  exceptions,  abandoned  their  masters,  both  within  and  with- 
out the  Union  lines ;  but  none  of  them  were  ever  legally  emanci- 
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pated  until  the  adoption  of  the  Thirteenth  Amendment,  which  was 
declared  on  the  18th  of  December,  1865,  to  have  become  part  of 
the  Constitution. 

"When  Mr.  Lincoln's  message  of  December  8,  1863,  was  sent 
into  Congress,  that  body  had  begun  to  put  forth  the  claim  that 
the  legislative  department  had  exclusive  jurisdiction  over  the 
question  of  reconstruction,  by  virtue  of  the  clause  in  the  Consti- 
tution which  declares  that  "  the  United  States  shall  guarantee  to 
every  state  in  this  Union  a  republican  form  of  government."  Mr. 
Lincoln's  position  was  that  the  executive  could,  of  his  own  author- 
ity, aid  the  people  of  the  Southern  States  to  establish  governments 
for  themselves.  This  portended  a  breach  between  the  president 
and  Congress,  and  the  opening  for  this  breach  soon  came  about. 
For,  in  July,  1864,  a  bill  was  passed,  by  a  small  majority  in  each 
house,  "  to  guarantee  to  certain  states  a  republican  form  of  gov- 
ernment." This  bill  did  not  give  the  ballot  to  the  negroes,  but  it 
asserted  the  jurisdiction  of  Congress,  and  provided  expressly  that 
the  president  should,  by  proclamation,  recognize  the  state  govern- 
ments established  under  it  only  "  after  obtaining  the  consent  of 
Congress."  Mr.  Lincoln  did  not  permit  this  bill  to  become  a  law. 
He  withheld  his  approval  of  it,  and  did  not  return  it.  On  the  9th 
of  July  he  publicly  assigned  his  reasons  for  this  course.  He  said 
that  the  bill  was  received  by  him  only  one  hour  before  the  ad- 
journment of  Congress ;  yet,  in  order  to  avoid  a  final  rupture  with 
Congress,  he  went  so  far  as  to  add  that  he  considered  the  system 
of  restoration  which  the  bill  proposed  was  "  one  very  proper  for 
the  loyal  people  of  any  state  choosing  to  adopt  it."  It  is  quite 
apparent  that  he  was  opposed  to  its  being  forced  on  any  state  by 
law,  for  he  said  that  he  would  at  all  times  be  "  prepared  to  give 
the  executive  aid  and  assistance  to  any  such  people,"  that  is  to 
say,  to  any  people  who  should  choose  to  adopt  the  congressional 
plan,  "  when  the  insurrection  should  be  suppressed."  It  is  there- 
fore certain  that  Mr.  Lincoln  did  not  yield  to  the  claim  of  Con- 
gress of  exclusive  jurisdiction  over  the  subject  of  reconstruction 
of  the  Southern  States.  He  contemplated  restoration  of  those 
states  to  their  proper  places  in  the  Union  by  the  aid  of  the  execu- 
tive. He  was  nominated  by  his  party  for  re-election  to  the  presi- 
dency after  his  plan  of  restoration  was  fully  known  to  them  and 
to  the  whole  country ;  and  he  was  nominated  with  the  highest 
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encomium  for  his  "  practical  wisdom,"  his  "  unselfish  patriotism," 
and  "  his  unswerving  devotion  to  the  Constitution."  In  Novem- 
ber, 1864,  he  received  212  electoral  votes  out  of  223.  If  he  had 
lived,  while  it  is  not  certain  that  his  whole  party  would  have  de- 
serted him,  it  is  highly  probable  that  the  radical  portion  of  it 
would  have  been  hostile  to  him;  and  if  the  circumstances  had 
been  the  same  as  they  became  when  his  successor,  Andrew  John- 
son, had  to  assume  the  office  of  president,  there  would  have  been 
an  effort  to  impeach  him.  For,  when  he  refused  to  approve  the 
bill  sent  to  him  by  Congress  in  1864,  the  radicals  in  the  Senate 
and  in  the  House,  led  in  the  former  by  Mr.  Benjamin  Wade,  and 
in  the  latter  by  Mr.  Henry  Winter  Davis,  bitterly  denounced  him 
for  having  perpetrated  "a  studied  outrage  on  the  legislative  rights 
of  the  people." 

On  the  5th  of  December,  1864,  Mr.  Lincoln  sent  his  last  an- 
nual message  to  Congress.  In  it  he  said :  "  They  [the  insur- 
gents] can  at  any  moment  have  peace  simply  by  laying  down 
their  arms  and  submitting  to  the  national  authority  under 
the  Constitution.  ...  In  stating  a  single  condition  of  peace,  I 
mean  to  say  that  the  war  will  cease  on  the  part  of  the  govern- 
ment whenever  it  shall  have  ceased  on  the  part  of  those  who 
began  it." 

When  the  session  of  Congress  terminated  on  the  4th  of  March, 
1865,  it  was  apparent  that  the  Southern  Confederacy  was  about  to 
collapse,  and  Congress  did  not  venture  on  any  reassertion  of  its 
right  to  reconstruct  the  Southern  States.  Mr.  Lincoln  therefore 
had  an  unobstructed  field  for  his  policy  of  restoration.  Shortly 
before  his  death  he  prepared  a  proclamation  for  the  restoration 
of  North  Carolina  to  the  Union,  but  it  was  not  issued  by  him. 
At  the  first  meeting  of  the  cabinet  held  after  his  death  this  proc- 
lamation was  read,  and  was  unanimously  adopted  as  the  policy  of 
the  administration.  It  was  issued  by  President  Johnson  on  the 
29th  of  May,  1865.1 

1  Mr.  Johnson  was  inaugurated  as  President  of  the  United  States  on  the  14th 
of  April,  1865,  just  as  the  Southern  Confederacy  fell.  In  forty  days  from  the  date 
of  the  surrender  of  General  Johnston  there  was  not  a  single  confederate  soldier  in 
arms.  Submission  to  the  authority  of  the  United  States  was  everywhere  complete. 
Courts  were  established ;  the  postal  service  was  rehabilitated  ;  tax-collectors  and 
tax-assessors  went  about  their  business. 
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At  this  time  all  that  was  needed  was  that  the  military  power 
of  the  United  States  should  be  present  in  districts  where  there 
was  some  disorganized  condition  of  society,  to  keep  order  and 
protect  life  and  property.  These  facts  are  of  the  utmost  impor- 
tance, because  tbey  show  the  wide  difference  between  the  policy 
of  the  executive,  that  was  steadily  followed  from  the  time  when 
it  was  shaped  by  President  Lincoln  in  1862,  down  to  March, 
1 867,  when  Congress  concluded  to  destroy  the  state  governments 
which  the  people,  acting  in  accordance  with  that  plan,  had 
established  for  themselves  —  some  of  them  under  the  super- 
vision of  Mr.  Lincoln,  and  others  under  the  supervision  of  Mr. 
Johnson. 

And  now  the  question  recurs,  whether  it  was  not  within  the 
province  of  the  executive  to  do  just  what  that  department  of  the 
government  undertook  to  do  ?  In  the  first  place,  the  President  of 
the  United  States,  being  the  executive  head  of  the  government, 
had  conducted  the  war  and  all  its  operations  as  commander-in- 
chief,  and  it  was  for  him  to  ascertain  and  announce  when  the  war 
was  ended.  The  war  was  a  civil,  and  not  a  foreign  or  interna- 
tional war.  It  was  no  less  a  war,  however,  although  it  was  waged 
by  the  government  of  the  United  States  to  suppress  an  insurrec- 
tion. It  was  not  a  war  against' states  or  communities,  but  a  war 
against  organized  bodies  of  individuals,  who  were  in  arms  in  op- 
position to  the  lawful  authority  of  the  United  States,  and  a  war 
against  an  unlawful  confederacy,  whose  military  power  it  was 
necessary  to  suppress  by  force.  Individuals  who  had  committed 
treason  against  the  United  States  might  be  punished  according  to 
the  constitutional  definition  of  treason,  and  under  the  limitations 
imposed  by  the  Constitution,  upon  trial  and  conviction  for  that 
offence.  But  there  could  be  no  forfeiture  of  the  state  autonomies, 
because  the  war  was  waged  for  the  sole  purpose  of  restoring  those 
states  to  the  Union,  with  all  their  dignity,  rights,  and  powers  un- 
impaired. The  question  was,  when  was  the  war  ended  ?  and  this 
it  was  the  province  of  the  president  to  determine  and  announce. 
Had  it  been  a  foreign  war,  it  must  have  been  ended  by  a  treaty  of 
peace  negotiated  by  the  president  and  confirmed  by  the  Senate. 
But  being  a  civil  war,  prosecuted  against  insurrectionary  forces,  it 
was  not  to  be  ended  by  a  treaty  of  peace.  It  was  to  be  ended  by 
the  determination  of  the  point  of  time  at  which  all  practical  op- 
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position  to  the  authority  of  the  United  States  had  ceased  through- 
out the  Union.  This  it  was  for  the  president  to  determine  and 
make  known.  Accordingly,  a  proclamation  was  issued  by  Presi- 
dent Johnson  on  the  2d  of  April,  1866,  which,  after  reciting  all 
the  previous  official  action  of  the  executive  or  the  legislative  de- 
partments of  the  government  in  respect  to  the  war,  announced 
"  that  on  that  day  the  insurrection  which  had  previously  existed 
in  the  states  of  Georgia,  South  Carolina,  Virginia,  North  Carolina, 
Tennessee,  Alabama,  Louisiana,  Arkansas,  Mississippi,  and  Florida, 
is  at  an  end,  and  is  henceforth  to  be  so  recognized."  In  all  the 
subsequent  judicial  or  other  official  action  of  the  government  of 
the  United  States  this  date  has  been  regarded  as  the  termination 
of  the  war.  It  was  only  when  Congress,  in  March,  1867,  chose  to 
say  that  the  war  was  not  ended,  but  that  it  still  subsisted,  that 
any  opposition  was  manifested  to  the  president's  determination 
and  announcement  that  it  was  at  an  end,  and  was  thenceforth  to 
be  so  considered.  His  authority  to  make  this  future  acceptation 
of  its  termination  was  the  same  as  his  authority  to  determine  and 
proclaim  that  all  hostilities  were  at  an  end. 

In  the  next  place,  inasmuch  as  nothing  was  needful  but  for 
the  executive  to  preserve  good  order  in  the  lately  insurgent  states 
until  the  people  thereof  could  frame  and  establish  state  govern- 
ments for  themselves,  it  was  for  the  president  to  render  them  aid* 
in  doing  so,  so  far  as  he  might  by  prescribing  the  conditions"  on 
which  individuals  could  receive  executive  amnesty,  and  be  permit- 
ted, as  citizens  of  their  respective  states,  to  participate  in  the  for- 
mation and  establishment  of  state  governments. 

But  this  policy,  suited  to  the  situation,  and  eminently  practi- 
cal as  well  as  constitutional,  was  not  adapted  to  the  plan  of 
forcing  negro  suffrage  upon  the  people  of  those  states.  It  con- 
templated only  the  inclusion  of  a  very  limited  number  of  negroes 
within  the  elective  franchise,  and  it  did  this  only  by  way  of  sug- 
gestion to  those  who  were  to  consider  and  act  upon  it ;  whereas, 
to  suit  the  radical  wing  of  the  Kepublican  party,  a  wholesale  in- 
clusion of  all  the  adult  male  negroes  was  necessary  to  the  policy 
which  that  faction  had  all  along  resolved  should  prevail.  The 
first  symptom  of  their  purpose  appeared  when  Congress  sent  to 
President  Lincoln  the  bill  which  he  did  not  allow  to  become  a 
law.     But  it  was  not  until  the  first  reconstruction  act  was  passed 
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on  the  2d  of  March,  1867,  over  President  Johnson's  "  veto,"  that 
the  issue  was  directly  made  between  the  president  and  Congress. 

It  is  remarkable  that  the  conservative  elements  of  the  Re- 
publican party  did  not  prevent  the  rupture  between  Congress 
and  President  Johnson.  But  this  was  due  partly  to  the  singu- 
lar composition  of  that  party,  partly  to  certain  idiosyncrasies  in 
Mr.  Johnson's  character  and  temper,  partly  to  an  early  deter- 
mination of  the  radicals  to  quarrel  with  him,  and  partly  to  the 
fact  that,  under  such  circumstances,  violent  and  extreme  men  are 
generally  able  to  accomplish  their  objects  in  the  end.  The  grand 
purpose  to  force  negro  suffrage  upon  the  South  was  the  animat- 
ing motive  of  the  radical  faction,  and  to  this  end  it  was  neces- 
sary for  them  to  impair  and  counteract  the  influence  of  a  presi- 
dent whom  they  disliked  and  distrusted. 

The  composition  of  the  Republican  party  as  represented  in 
Congress,  at  the  time  of  Mr.  Johnson's  accession  to  the  presi- 
dency, was  unfavorable  to  the  prevalence  of  conservative  ideas. 
There  were  a  few  men  in  both  houses  of  Congress  who  were  not 
disposed  to  go  to  extreme  lengths  or  to  adopt  violent  measures. 
But  they  were  too  few  to  prevent  the  passage  of  bills  over  the 
president's  veto.  Moreover,  among  their  constituents  they  had 
not  the  support  requisite  to  encourage  them  in  a  safe  and  con- 
stitutional course  of  action.  They  did  not  like  to  encounter  the 
rebuke  of  those  among  their  constituents  who  were  disposed  to 
think  that  anything  was  preferable  to  a  division  in  the  party. 
If  Mr.  Lincoln  had  lived,  it  is  more  than  probable  that,  without 
dividing  his  party,  he  would  have  been  able  to  prevent  the  radi- 
cal portion  of  it  from  carrying  disastrous  and  imprudent  meas- 
ures. But  Mr.  Lincoln  and  Mr.  Johnson  were  very  different  men. 
The  former  was  a  very  eminent  leader  and  founder  of  the  Eepub- 
lican party,  and  his  influence  over  it,  and  consequently  over  its 
measures,  was  far  greater  than  that  of  any  man  of  his  time.  The 
latter  had  been  made  vice-president  with  very  little  real  knowl- 
edge of  the  man,  and  solely  because  in  his  own  state  of  Tennessee 
he  had  been  a  steady  and  consistent  defender  of  the  Union  and 
the  Constitution. 

Born  and  reared  in  what  is  sometimes  called  humble  life,  Mr. 
Johnson  had  raised  himself  by  his  own  exertions  and  abilities  to 
positions  of  importance  in  his  own  state.     His  opinions  were  ex- 
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tremely  democratic,  and  his  feelings  led  him  to  a  hatred  of  the 
classes  who  considered  themselves  above  him,  and  whom  he 
weakly  regarded  as  his  foes.  But  he  was  a  perfectly  honest 
man,  and  a  patriot  of  indomitable  courage  and  great  strength  of 
purpose  when  he  believed  that  he  was  in  the  right.  His  knowledge 
of  the  Constitution  was  not  inferior  to  that  of  most  public  men. 
He  had  been  a  senator  in  Congress,  and  had  learned  the  nature 
and  the  machinery  of  the  Federal  Government.  He  was  not  of 
the  higher  order  of  statesmen,  but  when  he  became  president  he 
was  as  well  qualified  to  perform  the  duties  of  that  office  as  many 
men  whose  lot  has  fallen  upon  more  peaceable  times,  and  who 
have  discharged  its  functions  with  more  or  less  success.  His 
misfortune  was  that,  with  great  strength  of  convictions  and  per- 
fect honesty  of  purpose,  he  yet  had  to  fulfil  the  duties  of  the 
presidency  without  a  party  willing  to  support  him,  and  with  one 
that  was  determined  to  thwart  him.  His  best  resource,  outside 
of  himself,  was  in  a  single  member  of  his  cabinet,  the  Hon.  Henry 
Stanberry,  attorney -general,  a  constitutional  lawyer  of  great 
eminence  and  a  man  of  no  ambition  save  to  render  to  his  official 
chief  all  the  aid  that  his  abilities  and  knowledge  could  furnish. 
Mr.  Johnson  was  of  an  unyielding  temper,  and  he  never  could 
feel  it  to  be  his  duty  to  yield  to  men  whose  purposes  he  disap- 
proved, in  order  to  gain  from  them  political  support — men  who 
did  not  appreciate  his  patriotism,  and  never  could  give  him  credit 
for  good  motives  or  recognize  the  wisdom  of  his  course. 

The  president's  proclamation  appointed  William  H.  Holden 
provisional  governor  of  North  Carolina,  with  authority  to  call  a 
convention  to  frame  a  constitution  for  the  government  of  the 
state.  Similar  proclamations  followed  for  South  Carolina,  Georgia, 
Alabama,  Florida,  and  other  states.  That  there  was  an  identity 
of  plan  between  the  policy  of  President  Lincoln  and  that  pursued 
by  President  Johnson  is  certain.  Neither  of  them  contemplated 
ne°ro  suffrage  any  further  than  it  might  be  voluntarily  conceded 
by  the  conventions  which  were  to  frame  the  new  state  constitu- 
tions. Mr.  Lincoln,  in  a  letter  which  he  addressed  to  Governor 
Hahn,  of  Louisiana,  shortly  before  his  death,  said:  "Now  you 
are  about  to  have  a  convention  which,  among  other  things,  will 
probably  define  the  elective  franchise.  I  barely  suggest,  for  your 
private  consideration,  whether  some  of  the  colored  people  may 
II.— 23 
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not  be  let  in,  as,  for  instance,  the  very  intelligent,  and  especially 
those  who  have  fought  gallantly  in  our  ranks.  But  this  is  only 
a  suggestion,  not  to  the  public,  hut  to  you."  On  the  15th  of  August, 
1865,  Mr.  Johnson  wrote  to  Governor  Sharkey,  of  Mississippi : 
"  If  you  could  extend  the  elective  franchise  to  all  persons  of  color 
who  can  read  the  Constitution  of  the  United  States  in  English 
and  write  their  names,  and  to  all  persons  of  color  who  own  real 
estate  valued  at  not  less  than  two  hundred  and  fifty  dollars,  you 
would  completely  disarm  the  adversary  and  set  an  example  that 
other  states  will  follow."  ' 

It  has  been  said  by  those  who  ought  to  know,  that  while  Mr. 
Lincoln  would  have  been  glad  to  have  the  states,  in  regulating 
the  suffrage,  make  certain  exceptions  in  favor  of  the  negro,  these 
exceptions  would  not  amount  to  ten  per  cent,  of  the  colored  male 
adults  in  any  Southern  state,  and  could,  therefore,  have  done  no 
harm.  And  that  Mr.  Lincoln's  letter  also  shows  clearly  that  he 
thought  it  would  be  an  unwarrantable  interference  for  the  Presi- 
dent of  the  United  States  to  do  more  than  make  a  private  sug- 
gestion about  the  matter.  Mr.  Johnson's  suggestion  to  Governor 
Sharkey,  of  similar  tenor,  was  not  merely  private,  and  was  not 
intended  to  be  withheld  from  the  public.  Neither  Mr.  Lincoln 
nor  Mr.  Johnson  intended  to  have  negro  suffrage  brought  about 
by  any  kind  of  compulsion.2 

On  the  assembling  of  the  Thirty-ninth  Congress,  December 
4,  1865,  Mr.  Thaddeus  Stevens  introduced  and  carried  through 
the  House,  under  the  previous  question  and  without  debate,  a 
resolution  to  provide  for  a  joint  committee  of  fifteen  to  report  on 
the  condition  of  "  the  states  which  formed  the  so-called  Confeder- 
ate States  of  America."  The  Senate  promptly  concurred  in  this 
resolution,  and  afterwards,  on  the  23d  of  February,  1865,  finally 
agreed  that  neither  house  should  admit  any  member  from  the  late 
insurrectionary  states  until  the  report  of  the  joint  committee  on 
reconstruction,  thereafter  to  be  made,  should  be  finally  acted  on. 
Thus  the  Congress  placed  itself  in  open  opposition  to  the  plan  of 
restoration  which  President  Lincoln  had  inaugurated,  and  which 


1  By  the  "  adversary  "  Mr.  Johnson  obviously  meant  the  radical  portion  of  the 
Republican  party,  who  found  fault  with  the  policy  of  restoration  which  his  prede- 
cessor had  projected,  and  which  he  was  then  pursuing. 

2  See,  also,  Why  the  Solid  South  ?  p.  7. 
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President  Johnson  was  engaged  in  carrying  out.  The  condition 
of  the  states  which  had  formed  the  Confederate  States  of  America 
was  at  this  time,  that  the  people  of  North  Carolina,  South  Caro- 
lina, Georgia,  Alabama,  Louisiana,  Mississippi,  Arkansas,  and  Ten- 
nessee had  reorganized  their  state  governments  in  accordance  with 
the  president's  plan.1 

Thirty-seven  states  had  adopted  the  Thirteenth  Amendment 
to  the  Constitution  of  the  United  States  abolishing  slavery,  and 
of  these  five  of  the  states  which  had  formerly  seceded  are  included 
in  the  official  count.  The  conventions  of  all  the  formerly  seceded 
states  had  revoked  or  declared  null  and  void  their  ordinances  of 
secession.  All  the  offices  in  the  new  governments  of  North  Caro- 
lina, South  Carolina,  Alabama,  Georgia,  and  Louisiana  were  filled 
by  original  Union  men,  or  by  those  who,  having  received  the 
president's  pardon,  had  taken  the  oath  of  allegiance  to  the  United 
States.  The  laws  were  in  full  operation.  Senators  and  repre- 
sentatives from  most  of  those  states  were  in  Washington,  asking 
to  be  admitted  to  seats  in  Congress,  and,  so  far  as  the  people  of 
those  states  could  do  the  work  of  restoration,  it  was  completed. 
The  condition  of  public  feeling  throughout  these  states  was  ascer- 
tained by  General  Grant,  who  had  been  requested  by  President 
Johnson  to  visit  them  and  report  upon  it.  His  report  was  made 
December  18, 1865.     In  it  he  said : 

"  I  am  satisfied  the  mass  of  thinking  men  in  the  South  accept 
the  present  situation  of  affairs  in  good  faith.  The  questions 
which  have  hitherto  divided  the  sentiment  of  the  people  of  the 
two  sections,  slavery  and  state  rights,  or  the  right  of  the  state  to 
secede  from  the  Union,  they  regard  as  having  been  settled  for- 
ever by  the  highest  tribunal — that  of  arms — that  man  can  resort 
to.  I  was  pleased  to  learn  from  the  leading  men  whom  I  met 
that  they  not  only  accepted  the  decision  arrived  at  as  final,  but, 
now  the  smoke  of  battle  has  cleared  away  and  time  has  been 
given  for  reflection,  that  the  decision  has  been  a  fortunate  one 
for  the  whole  country,  they  receiving  like  benefits  from  it  with 
those  who  opposed  them  in  the  field  and  in  the  council." 

Here,  then,   was  a  condition  of  affairs  most  favorable  to  a 


1  President  Johnson  so  reported  to  Congress  shortly  after  it  assembled  in  De- 
cember, 1865. 


356  CONSTITUTIONAL    HISTORY. 

speedy  restoration  of  those  states  to  their  proper  places  in  the 
national  councils,  by  the  admission  of  their  senators  and  repre- 
sentatives to  seats  in  Congress.  The  question  whether  it  be- 
longed to  the  executive  or  to  Congress  to  take  the  initiative  in 
measures  necessary  to  enable  those  states  to  form  state  govern- 
ments loyal  to  the  United  States  was  of  very  little  real  impor- 
tance. It  was  rather  a  theoretical  question  than  a  practical  one ; 
and  inasmuch  as  the  necessary  steps  had  been  taken  by  the 
executive,  and  taken  in  accordance  with  all  the  requirements  that 
could  properly  be  demanded,  it  was  incumbent  on  patriotic  men 
to  waive  an  unimportant  claim  on  the  part  of  the  legislative 
power,  and  to  permit  the  executive  measures  to  take  full  effect. 
But  this  was  not  to  be,  because  there  were  other  requirements 
which  intervened  for  the  promotion  of  party  objects  and  plans. 
To  permit  the  Southern  States  to  come  back  into  the  Union,  with- 
out having  first  granted  to  the  negroes  the  right  of  suffrage, 
would  be  to  lose  the  opportunity  to  use  the  colored  race  not  only 
as  allies  of  the  [Republican  party,  but  as  mere  tools  in  the  hands 
of  party  managers.  It  was  not  enough  that  some  of  the  new 
state  governments,  and  the  people  which  had  instituted  them, 
had  ratified  the  Thirteenth  Amendment  of  the  Federal  Consti- 
tution which  abolished  slavery,  and  that  the  others  were  morally 
certain  to  do  so:  they  confined  the  right  of  suffrage  to  white 
men,  as  it  was  and  always  had  been  confined  in  some  of  the 
ISTew  England  States. 

Lest  it  may  be  supposed  that  I  have  uncharitably  imputed  to 
the  Republicans  in  Congress  a  purpose  of  a  party  character,  I 
think  it  proper  to  cite  here  the  declarations  of  several  of  their 
most  prominent  men.  It  will  not  be  doubted  that  Mr.  Thaddeus 
Stevens  knew  what  he  himself  aimed  at.  He  said  on  the  floor 
of  the  House  that  if  the  late  Confederate  States  were  admitted 
to  representation  in  Congress  under  the  presidential  plan,  with- 
out any  changes  in  the  basis  of  representation,  those  states,  with 
the  Democrats  "that  would  be  elected  in  the  best  of  times  in 
the  North,"  would  control  the  country ;  and  on  the  14th  of 
December,  1865,  he  said,  "  According  to  my  judgment  they 
[the  insurrectionary  states]  ought  never  to  be  recognized  as 
capable  of  being  counted  as  valid  states  until  the  Constitution 
shall  have  been  so  amended  as  to  make  it  what  its  makers  intend- 
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ed,  and  so  as  to  secure  ascendency  to  the  party  of  the  Union." 
In  Mr.  Stevens's  view  the  party  of  the  Union  was,  of  course,  the 
Republican  party  and  no  other.  His  plans  were  twofold :  first 
to  reduce  the  representation  to  which  the  slave  -  holding  states 
were  entitled  under  the  Constitution;  secondly,  to  enfranchise 
blacks  and  disfranchise  whites.  This  was  well  calculated  to  keep 
the  late  insurrectionary  states  out  of  the  Union  until  the  Con- 
stitution had  been  so  amended  as  to  accomplish  his  objects,  and 
after  that  to  have  the  control  of  those  states  in  the  hands  of 
those  whom  Mr.  Stevens  regarded  as  the  party  of  the  Union. 

Mr.  Charles  Sumner  was  a  leading  radical  senator,  and  his 
declarations  were  no  less  frank  and  open  than  those  of  Mr.  Ste- 
vens. On  a  bill  pending  in  the  Senate  to  give  the  ballot  to  ne- 
groes in  the  District  of  Columbia,  as  his  colleague,  Mr.  Henry 
Wilson,  declared,  in  his  "  History  of  Reconstruction,"  to  be  "  both 
as  a  right  and  as  an  example,"  Mr.  Sumner  said :  "  Now  to  my 
mind  nothing  is  clearer  than  the  absolute  necessity  of  suffrage 
for  all  colored  persons  in  the  disorganized  states.  It  will  not  be 
enough  to  give  it  to  those  who  can  read  and  write ;  you  will  not  in 
this  way  acquire  the  voting  force  which  you  need  here  for  the  pro- 
tection of  Unionists,  whether  white  or  black.  You  will  not  secure 
the  new  allies  "who  are  essential  to  the  national  cause."  The  "  new 
allies"  were  to  he  the  negroes  who  had  just  been  emancipated 
from  a  condition  of  abject  servitude,  and  they  were  to  be  the 
allies  of  the  Republican  party,  and  not  to  be  permitted  to  be- 
come allies  of  the  Democratic  party.  "Without  education,  with- 
out capacity  either  to  read  or  write  a  ballot,  or  to  write  their 
own  names,  or  even  to  understand  what  they  were  voting  for  or 
what  voting  was,  they  were,  nevertheless,  to  have  the  right  of  vot- 
ing. Surely  this  was  a  scheme  well  adapted  to  obtain  a  great 
mass  of  voters  who  would  be  mere  machines  in  the  hands  of  un- 
scrupulous party  managers.  The  "  national  cause  "  for  which  the 
new  allies  were  to  be  secured  was  the  cause  of  the  Republican 
party,  which  assumed  to  be  the  only  party  of  the  Union.1 

1  Recent  Republican  writers  have  not  hesitated  to  declare  that  the  purpose  of 
the  reconstruction  acts  was  political  and  partisan  ;  that  reconstruction  was  re- 
sorted to  in  order  to  preserve  the  ascendency  of  the  Republican  party  after  the 
Southern  States  had  been  admitted  to  representation  in  Congress.  (Twenty  Years 
of  Congress,  by  the  Hon.  James  G.  Blaine  ;   American  Constitutional  Law,  by 
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One  ostensible  reason  for  the  passage  of  the  reconstruction 
acts  was  that  the  Southern  legislatures,  which  were  established 
under  the  president's  plan  of  restoration,  had  passed  laws  which 
were  said  to  have  the  effect,  and  were  presumably  intended,  to 
reduce  the  negroes  to  slavery  for  half  the  year.  This  imputation, 
countenanced  by  persons  of  distinction  in  the  Eepublican  party, 
has  ever  since  been  accepted,  perhaps  by  a  majority  of  peo- 
ple at  the  North,  as  a  full  justification  for  the  reconstruction 
measures,  and  indeed  as  creating  a  necessity  for  them.1  A  just 
regard  for  truth,  and  for  the  situation  of  things  in  the  Southern 
States  which  passed  these  laws,  will  enable  any  one  to  see  that,  so 
far  from  their  being  objectionable,  they  were  not  only  necessary 
for  the  public  welfare,  bub  that  any  considerate  government 
would  have  adopted  them  for  the  benefit  of  the  very  class  whom 
they  affected.  So  long  as  slavery  existed  there  were  no  va- 
grants, idle  persons,  or  paupers  among  the  blacks.  Every  slave 
belonged  to  some  master  who  was  the  absolute  owner  of  his  labor, 
who  was  responsible  to  the  state  for  his  or  her  decent  mainte- 
nance, and  whose  interest  it  was  to  keep  him  or  her  employed. 
Self-support  was  a  thing  unknown  to  the  Southern  slaves.  Some 
of  them  might  be  idle  and  some  might  be  vicious,  but  so  long  as 
they  remained  slaves  none  of  them  were  in  a  condition  to  become 
a  public  charge  upon  the  state  unless  they  had  been  convicted  of 
some  crime.  When  the  practical  emancipation  came,  which  was 
the  effect  of  President  Lincoln's  proclamation,  the  negroes  flocked 
into  the  cities  and  towns,  and  the  consequence  was  that  great  num- 
bers of  them,  who  were  capable  of  earning  a  livelihood,  were  un- 
willing to  do  so.    The  main  body  of  them  became  possessed  by 


Judge  J.  Clark  Hare.)  Indeed,  no  one  at  the  present  day  can  doubt  that  Senator 
Wilson  spoke  the  truth  about  the  purposes  of  his  party  when  be  said  in  the  Sen- 
ate, on  the  15th  of  March,  1867:  "  With  the  exercise  of  practical  judgment,  with 
good  organization,  scattering  the  great  truth  and  the  facts  before  the  people,  a 
majority  of  these  states  will,  within  a  twelvemonth,  send  here  senators  and  repre- 
sentatives who  think  as  we  think,  speak  as  we  speak,  and  vote  as  we  vote,  and 
will  give  their  electoral  votes  for  whomsoever  we  nominate  as  president  in  1868." 
So  it  proved.— J.  C.  C. 

1  See  Mr.  Blaine's  strictures  on  these  laws,  in  the  second  volume  of  his  Twenty 
Years  of  Congress.  Mr.  Blaine  was  apparently  oblivious  that  his  own  state  of 
Maine,  as  well  as  other  New  England  states,  had  similar  laws  respecting  vagrants, 
idlers,  etc 
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the  idea  that,  in  some  way,  the  government  was  to  take  care  of 
them ;  and  when  the  Freedmen's  Bureau,  of  which  I  shall  speak 
presently,  was  established,  they  saw  in  that  extraordinary  engine 
the  means  by  which  their  expectations  were  to  be  realized.  Gen- 
eral Grant  reported  in  December,  1865,  that  the  negroes  refused 
to  make  contracts  for  their  labor,  and  were  waiting  for  govern- 
ment aid.  In  the  Southern  States  generally  there  had  never  been 
any  statutes  to  compel  industrious  habits,  as  there  had  long  been 
in  New  England.  No  community  in  the  world,  situated  as  the 
Southern  States  were  after  the  close  of  the  war,  could  have  omit- 
ted to  pass  such  laws  as  were  enacted  in  the  South  to  prevent 
idleness  and  vagrancy.  So  long  as  slavery  existed,  the  slaves 
themselves  were  entirely  unaccustomed  to  look  to  public  author- 
ity for  support,  or  to  any  authority  but  that  of  their  masters. 
Some  of  them  were  idle  and  some  were  vicious;  but  it  was  for 
their  master  to  correct  such  propensities,  or  to  bear  with  them 
as  well  as  he  could.  In  general  the  slaves  were  docile  and  indus- 
trious; and  self-interest  made  the  masters,  for  the  most  part, 
careful  and  humane.  Many  of  them  fulfilled  their  duties  to  their 
slaves  in  the  most  exemplary  manner,  and  according  to  the  high- 
est Christian  precepts.  Such  a  system  might,  and  undoubtedly 
did,  produce  bad  masters,  but  they  were  the  exceptions.  Public 
opinion  frowned  upon  them,  and  for  cruelty  and  neglect  they 
were  not  seldom  made  amenable  to  the  law.  As  a  laboring  peas- 
antry, whose  labor  was  the  property  of  a  master,  the  slaves  in  our 
Southern  States  were,  on  the  whole,  a  happy  and  well-cared-for 
race. 

In  any  community,  such  as  the  Southern  States  were  before 
and  at  the  close  of  the  civil  war,  a  sudden  change  from  slave 
labor  to  free  labor  must  of  necessity  produce  much  idleness  and 
vagrancy  ;  and  if  the  supply  of  free  labor  should  become  greater 
than  the  demand,  there  must  be  a  great  disorganization  of  soci- 
ety. The  writer  whom  I  have  already  quoted  has  given  a  de- 
scription of  the  state  of  things  in  Alabama  at  the  close  of  the 
war,  which  is  applicable  to  most  of  the  states  in  the  South  at 
that  time. 

"  It  is  difficult  to  convey  any  proper  idea  of  the  wretchedness 
that  prevailed  in  Alabama  at  the  close  of  our  civil  war.  Thou- 
sands of  white  men  who  were  totally  unaccustomed  to  labor 
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found  themselves  in  extreme  poverty,  and  in  many  cases  father, 
husband,  brother,  or  son — the  last  and  only  hope — was  sleeping  in 
a  soldier's  grave.  The  state  had  lost  of  her  citizens  by  the  war, 
including  the  disabled,  25,227,  more  than  20  per  cent,  of  those 
who  could  now  have  been  counted  upon  as  bread-winners.  The 
credit  system  had  been  universal,  but  now  all  credit  was  gone ; 
provision  crops  had  gone  to  feed  both  confederate  and  federal  ar- 
mies ;  plough  stock  had  most  of  it  been  destroyed  or  carried  away  ; 
negro  laborers  were  demoralized,  and  flocked  into  towns  and  camps 
around  Freedmen's  Bureau  agencies ;  and,  to  fill  the  cup  to  the 
brim,  a  severe  drought  came  with  its  afflictions,  so  that  the  crops 
of  corn  and  small  grain  throughout  the  state  in  1865  were  not  more 
than  one  fifth  the  usual  amount."1  As  this  extract  refers  to  the 
Freedmen's  Bureau,  a  careful  account  of  that  machine  should 
now  be  given.  Its  avowed  design  was  to  take  the  freedmen — two 
millions  of  emancipated  slaves — under  the  protection  of  the  Fed- 
eral Government.  Its  practical  operation  was  to  increase  the 
demoralization  of  the  negroes,  to  encourage  them  to  look  to  the 
government  for  the  supply  of  their  wants,  and  to  render  them 
unwilling  to  make  contracts  for  their  labor.  If  the  bureau  had 
been  officered  by  persons  who  understood  the  negro,  and  had 
been  long  accustomed  to  him,  such  an  engine  would  have  done 
comparatively  little  harm.  But,  unfortunately,  very  few  South- 
ern men  were  trusted  by  the  dominant  power  at  Washington.  It 
was  deemed  necessary  to  treat  Southern  men  as  natural  enemies 
of  the  negro ;  and  the  bureau  was  designedly  officered  by  men 
from  the  North  w7ho  would  and  did  make  use  of  their  power  for 
political  purposes.  "With  a  few  exceptions,  the  officers  of  the 
Freedmen's  Bureau  were  the  worst  kind  of  adventurers  that  were 
ever  intrusted  with  such  powers  and  placed  in  such  responsible 
positions.  Coming  from  the  North,  they  were  as  a  matter  of 
course  politicians,  seeking  in  the  South  for  wealth  and  office.  The 
bureau  was  first  established  by  an  Act  of  Congress  passed  March 
3,  1865.  When  the  bill  was  pending  in  the  Senate,  Senator  Fes- 
senden,  of  Maine,  said :  "  You  give  these  creatures  [the  freedmen] 
to  the  kind  protection  of  broken-down  politicians  and  adventur- 
ers and  decayed  ministers  of  the  gospel,  and  make  them  over- 


Why  tlie  Solid  South  1— Reconstruction  in  Alabama,  p.  29. 
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seers  to  make  fortunes  out  of  the  poor  creatures."  The  law  made 
the  agents  of  the  bureau  guardians  of  the  freedmen,  with  power 
to  make  their  contracts,  settle  disputes  with  employers,  and  care 
for  them  generally.  Between  the  agents  of  the  bureau  and  the 
citizens  of  the  states  into  which  they  were  sent  there  could  be  no 
sympathy.  "  In  general,  the  bureau  agent  had  not  been  a  soldier. 
His  past  experience,  his  present  avocation,  and  his  aspirations  for 
the  future,  all  differentiated  him  from  the  veteran,  who  had 
learned  on  the  battle-field  to  respect  his  foe,  and  who  found  in  his 
own  approving  conscience  and  the  gratitude  of  his  country  suffi- 
cient reward  for  the  services  he  had  rendered.  .  .  .  They  [the 
bureau  agents]  were  not  to  be  content  with  robbing  the  negro ; 
they  were  to  become  statesmen,  and  traffic  and  barter  away  the 
credit  of  the  State."  ' 

As  might  have  been  expected,  the  effect  of  all  this  was  that  the 
bureau  agents  established  themselves  in  the  confidence  of  the  col- 
ored people,  with  vast  opportunities  to  control  their  votes.  Through- 
out the  whole  region  of  the  late  Confederacy  there  came  to  be  a 
phrase  that  at  the  agencies  of  the  Freedmen's  Bureau  "  the  bot- 
tom rail  was  on  top."  In  the  same  ratio  in  which  this  delighted 
the  negroes  the  whites  were  exasperated.  "  Many  people,"  says 
the  same  writer,  and  he  was  well  qualified  to  know,  "  who  be- 
lieved that  the  newly  emancipated  slave  needed  a  guardian  to 
take  care  of  him,  believed,  also,  that  if  he  only  had  the  ballot  he 
could  take  care  of  himself  and  the  country  too.  In  fact,  the  sen- 
timent in  favor  of  universal  suffrage  was  already  strong  [in  the 
North],  even  in  the  spring  of  1865 ;  and  it  was  natural  for  every 
bureau  agent  who  might  have  a  turn  for  politics  to  conclude 
that,  with  the  bureau's  help,  Mr.  Stevens  and  his  friends  might 
eventually  succeed  in  giving  the  negro  the  ballot.  The  bureau 
agent  was  '  the  next  friend '  of  the  negro.  With  negro  suffrage 
this  official's  fortune  was  made.  Without  it,  of  course,  this  stran- 
ger had  no  hope  of  office  at  the  South.  It  was  not  therefore  to 
his  interest,  if  he  had  political  aspirations,  that  there  should  be 
peace  between  the  races."  2     The  idea  that  the  lands  of  their  for- 

1  Why  the  Solid  South  ? — Reconstruction  in  Alabama,  p.  30. 

2  The  report  made  to  the  president  by  General  Giant,  after  his  visit  to  the 
South,  gave  information  which  iie  obtained  from  the  few  conscientious  men  con- 
nected with  the  bureau.     The  general  was  at  this  time  unconnected  with  politics, 
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mer  owners  were  to  be  divided  among  them  did  not  originate 
with  the  negroes.  It  came  from  the  agents  of  the  Freedmen's 
Bureau,  whom  the  negroes  naturally  believed ;  and  this  belief 
was  widely  spread  throughout  the  Southern  States.  It  was  a 
powerful  means  for  attaching  the  newly  emancipated  slaves  to 
the  bureau,  and  of  holding  them  in  a  compact  mass  until  the 
ballot  should  be  given  to  them.  It  had  also  a  potent  influence 
in  rendering  the  negroes  unwilling  to  make  contracts  for  their 
labor,  and  thus  to  produce  the  idleness  and  vagrancy  which 
the  laws  that  Avere  enacted  by  the  new  legislatures  in  the  states 
where  the  president's  plan  of  restoration  had  taken  effect  were 
designed  to  meet. 

If  the  framers  of  the  Southern  laws  against  idleness  and 
vagrancy  had  looked  into  the  statute-books  of  several  of  the  New 
England  States  for  models,  they  would  have  found  very  early 
ones  which  were  aimed  at  vagrancy  and  idleness,  and  wThich  made 
use  of  the  same  terms.  Some  of  them  were  more  stringent  in 
their  operation  than  those  which  were  passed  in  the  South  in 
a  condition  of  things  that  never  existed — to  the  same  extent,  at 
least — in  New  England.  "Whether  the  Southern  legislators  did  or 
did  not  copy  from  the  New  England  laws — and  it  does  not  ap- 
pear that  they  did — a  comparison  shows  a  most  striking  similarity 
in  purpose  and  language.  The  law  passed  in  Alabama,  which 
may  serve  as  an  example  for  the  others,  declared,  "stubborn  and 


and  his  testimony  is  therefore  of  great  importance.  "  The  belief,"  he  said,  "wide- 
ly spread  among  the  freedmen  of  the  Southern  States,  that  the  lands  of  their  for- 
mer owners  will  at  least  in  part  be  divided  among  them,  has  come  from  the  agents 
of  this  bureau.  This  belief  is  seriously  interfering  with  the  willingness  of  the 
freedmen  to  make  contracts  for  the  coming  year.  .  .  .  Many,  perhaps  the  majority, 
of  the  agents  of  the  Freedmen's  Bureau  advise  the  freedmen  that  by  their  own  in- 
dustry they  must  expect  to  live.  ...  In  some  instances,  I  am  sorry  to  say,  the 
freedman's  mind  does  not  seem  to  be  disabused  of  the  idea  that  he  has  a  right  to 
live  without  care  or  provision  for  the  future.  The  effect  of  the  belief  in  the  divi- 
sion of  lands  is  idleness  and  accumulations  in  camps,  towns,  and  cities."  "Wheth- 
er this  belief  was  entertained  by  a  larger  or  a  smaller  number  of  the  freedmen,  it 
must  have  affected  the  great  mass  of  them  more  or  less.  The  most  ignorant  of 
them — and  these  were  by  far  the  majority— could  not  understand  the  folly  of  such 
an  expectation.  The  few  who  could  understand  that  this  was  an  idle  expectation 
were  naturally  carried  along  with  the  great  body  of  their  race.  Practically,  their 
former  owners  were  powerless  to  counteract  this  mischievous  idea,  inculcated  for 
a  sinister  purpose  by  men  who  made  use  of  it  to  obtain  their  own  objects." 
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refractory  servants,"  and  "  servants  who  loiter  away  their  time," 
to  be  vagrants.  It  provided  that  they  might  be  brought  before 
a  justice  of  the  peace  and  fined  fifty  dollars,  and  in  default  of 
payment  they  might  be  hired  out  on  three  days'  notice  by  public 
outcry  for  the  period  of  six  months.  A  law  of  Ehode  Island 
(Eevision  of  1872)  provided  that,  "  If  any  servant  or  apprentice 
shall  depart  from  the  service  of  his  master,  or  otherwise  neglect 
his  duty,"  he  might  be  arrested  on  oath  to  be  made  by  the  mas- 
ter in  writing,  and  be  confmitted  to  the  state  workhouse  for 
correction.  In  Alabama  there  were  no  workhouses  as  there 
were  in  Rhode  Island,  and  consequently,  in  the  former  state, 
the  delinquent  must  be  hired  out  to  service — a  milder  and  less 
degrading  punishment  than  commitment  to  a  workhouse. 

The  apprentice  law  passed  in  Alabama  was  substantially  the 
same  as  the  corresponding  law  of  Connecticut.  The  former  im- 
posed a  fine  not  exceeding  five  hundred  dollars  on  any  person 
who  should  entice  a  minor  apprentice  from  the  service  of  his  mas- 
ter. The  latter  imposed  a  fine  not  exceeding  one  hundred  dol- 
lars, with  the  alternative  of  imprisonment  for  a  term  not  exceed- 
ing six  months. 

It  is  unnecessary  to  pursue  this  comparison  into  further  de- 
tails. Massachusetts,  Vermont,  Ehode  Island,  Connecticut,  and 
Maine  had  laws  respecting  "vagrants,"  "idlers,"  "servants," 
"masters,"  "mistresses,"  etc.,  quite  as  severe  as  any  that  were 
passed  in  the  South  after  the  emancipation  of  the  negroes,  and 
some  of  them  much  more  severe ;  yet  those  New  England  States 
never  Avere  situated  as  the  Southern  States  were — never  had  gov- 
ernment bureau  agents  demoralizing  their  laborers,  and  never 
had  half  the  amount  of  vagrancy  and  idleness  that  was  produced 
in  the  South  by  the  sudden  change  from  slave  labor  to  free  labor, 
and  by  the  mischievous  effect  of  the  Freedmen's  Bureau.1 

1  To  this  day  the  State  of  Maine  has  a  law  which  is  perhaps  more  obnoxious 
to  criticism  than  any  similar  law  that  exists  elsewhere.  In  a  community  like 
Maine,  where  industry  and  thrift  are  marked  characteristics  of  nearly  the  whole 
population,  the  few  exceptions  are  likely  to  be  severely  dealt  with.  By  the  Re- 
vised Statutes  of  that  state  (1883),  it  is  provided  that  "whoever  goes  about  from 
town  to  town,  or  from  place  to  place  in  any  town,  asking  for  food  or  shelter,  or 
begging,  .  .  .  shall  be  deemed  a  tramp,  and  be  imprisoned  at  hard  labor  for  not 
more  than  fifteen  months.  ...  If  a  tramp  enters  a  dwelling-house,  or  kindles 
a  fire  in  the  highway,  or  on  the  land  of  another,  without  the  consent  of  the  owner 
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The  1st  of  January,  1866,  passed  by  without  the  expected  di- 
vision of  land  among  the  negroes,  and  they  were  beginning  to 
see  the  necessity  for  exerting  themselves.  But  the  demoralization 
had  been  so  extensive  that  it  would  require  a  long  time  and  very 
careful  management  to  bring  about  a  condition  of  labor  that 
would  admit  of  a  settled  and  productive  state  of  society.  In  the 
meantime  the  plan  of  negro  suffrage  was  under  consideration  in 
Washington  and  before  the  people  of  the  North ;  and  the  chief, 
ostensible,  and  professed  reason  for  enforcing  it  upon  the  South 
was  that  the  Southern  state  governments,  which  had  been  organ- 
ized according  to  the  president's  plan  of  restoration,  had  passed 
laws  which  were  alleged  at  the  North  and  were  believed  to  have 
been  designed  to  reduce  to  practical  slavery  as  many  of  the  freed- 
men  as  could  be  reduced  by  such  means. 

The  elections  in  the  North,  in  the  year  1866,  went  generally 
in  favor  of  the  Republicans,  and  the  radical  faction  were  much 
strengthened.  The  Southern  States  were  wholly  without  repre- 
sentation in  Congress.  Now,  therefore,  was  the  time  for  the 
"  reconstruction  "  of  those  states !  The  first  Reconstruction  Act 
was  passed  March  2d,  and  the  supplementary  one  on  the  23d 
of  March,  1867.  Both  of  them  were  passed  over  the  vetoes  of 
President  Johnson,  which  clearly  demonstrated  that  they  were 
beyond  the  constitutional  powers  of  Congress,  as  well  as  incon- 
sistent with  his  proclamation  of  April  2,  1866,  and  with  what 
had  been  done  under  it,  Congress  tacitly  assenting  thereto.  I 
am  now,  therefore,  to  analyze  these  extraordinary  measures, 
premising  that  at  the  time  of  their  passage  the  insurrection 
which  had  previously  existed  in  the  states  of  Georgia,  South 
Carolina,  "Virginia,  North  Carolina,  Tennessee,  Alabama,  Louisi- 
ana, Arkansas,  Mississippi,  and  Florida  was  at  an  end,  as  de- 
clared by  President  Johnson  in  his  proclamation,  and  that  in 
each  of  those  states  there  was  a  state  government  organized 
according  to  the  requirements  of  the  proclamation,  and  organ- 
ized by  the  people  of  those  states  in  good  faith. 

It  has  sometimes  been  supposed  that  a  legislative  body  can 
enact  anything  to  be  true  which  it  chooses  to  assert.     "Whether 

or  occupant,  ...  he  shall  be  punished  at  hard  labor  in  the  state -prison  for  not 
more  than  two  years."  Such  laws  may  be  necessary,  but  they  certainly  bear  very 
hard  upon  the  poor.     They  are  probably  mitigated  by  a  mild  administration. 
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it  was  for  the  president  or  for  Congress,  as  an  original  question, 
to  determine  that  the  insurrection  was  at  an  end  in  the  states 
mentioned  in  the  proclamation  announcing  the  fact,  it  was  a  fact 
on  the  2d  of  April,  1866,  and  it  could  not  be  contradicted  by 
any  legislative  enactment  to  the  contrary.  It  was  not  a  legal 
fiction  that  the  insurrection  was  at  an  end ;  it  was  a  fact  to  be 
officially  ascertained  and  announced.  The  most  appropriate 
authority  for  this  purpose  was  the  President  of  the  United 
States. 

The  first  Keconstruction  Act  (March  2, 1867)  was  entitled  "An 
Act  to  provide  for  the  more  efficient  government  of  the  rebel 
states."    Its  preamble  declared  : 

"  Whereas,  no  legal  state  governments  or  adequate  protection 
for  life  or  property  now  exist  in  the  rebel  states  of  Virginia, 
North  Carolina,  South  Carolina,  Georgia,  Mississippi,  Alabama, 
Louisiana,  Florida,  Texas,  and  Arkansas ; 

"  And  whereas  it  is  necessary  that  peace  and  good  order 
should  be  enforced  in  said  states  until  loyal  and  republican  state 
governments  can  be  legally  established." 

Here  was  an  assertion  of  several  things  which  were  not  true, 
and  could  not  be  made  true  excepting  by  the  legal  fiction  that 
whatever  a  legislative  body  chooses  to  assert  as  a  fact  is  a  fact. 
First,  it  was  not  true  that  the  states  enumerated  were  still 
"rebel"  states.  This  was  equivalent  to  the  assertion  that  the 
war  was  not  ended ;  whereas,  the  president's  proclamation  of 
April  2,  1866,  had  declared  that  it  was  ended  at  that  date,  and 
was  thereafter  to  be  so  considered.  Next,  it  was  not  true  that 
the  existing  state  governments  were  illegal  or  disloyal.  They 
were  established,  with  the  assent  of  the  President  of  the  United 
States,  by  a  body  of  people  composed  of  individuals  who  had 
received  the  executive  pardon  for  former  offences  against  the 
United  States ;  and  the  president's  proclamation  had  declared 
that  "  there  now  exists  no  organized  armed  resistance  of  mis- 
guided citizens  or  others  to  the  United  States  in  the  states  of 
Georgia,  South  Carolina,  Virginia,  North  Carolina,  Tennessee, 
Alabama,  Louisiana,  Arkansas,  Mississippi,  and  Florida,  and  the 
laws  can  be  sustained  and  enforced  therein  by  the  proper  civil 
authority,  state  or  federal,  and  the  people  of  the  said  states  are 
well  and  loyally  disposed,  and  have  conformed  or  will  conform 
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their  legislation  to  the  condition  of  affairs  growing  out  of  the 
amendment  to  the  Constitution  of  the  United  States  prohibiting 
slavery  within  the  limits  and  jurisdiction  of  the  United  States." 

In  the  third  place,  it  was  not  true  that  no  adequate  protec- 
tion for  life  or  property  existed  in  those  states.  This  assertion 
was  based  upon  a  report  made  by  a  committee  of  thirteen  mem- 
bers of  the  two  houses  of  Congress,  appointed  to  inquire  into  the 
condition  of  the  late  Confederate  States.  Mr.  Blaine  has  said  that 
"  it  was  foreseen  that  in  an  essential  degree  the  fortunes  of  the 
Eepublican  party  would  be  in  the  keeping  of  the  fifteen  men 
who  might  be  chosen." '  For  the  accomplishment  of  party  ob- 
jects the  committee  was  well  constituted.  For  the  purposes  of 
truth,  fairness,  and  justice  it  was  very  ill  constituted.  Twelve 
Eepublicans  were  placed  on  it,  and  only  three  Democrats ;  one 
from  the  Senate  and  two  from  the  House.  Made  up  as  Congress 
was  at  that  time,  and  aiming  as  the  .Republicans  were  to  find  a 
plausible  excuse  for  the  reconstruction  measures,  it  was  a  matter 
of  course  that  this  report  should  be  taken  as  a  truthful  picture 
of  the  Southern  States.  But  the  writer  or  student  of  history 
who  shall  read  the  evidence  taken  by  the  committee  will  come 
to  the  conclusion  that  it  was  a  very  untruthful  picture  of  the  con- 
dition of  those  states.3  The  following  is  a  truthful  account  of 
the  proceedings  of  the  committee,  given  by  the  writer  to  whom 
I  have  frequently  inferred : 

"  The  field  from  which  testimony  was  to  be  drawn  was  the 
unrepresented  South.  On  the  sub  -  committee  which  took  testi- 
mony as  to  Virginia,  North  Carolina,  South  Carolina,  Georgia, 
Alabama,  Mississippi,  and  Arkansas,  there  was  not  a  Democrat  to 
call  or  to  question  a  witness.  The  only  hope  of  fair  play  lay  in 
the  magnanimity  or  sense  of  justice  of  men  who  had  already 
voted  to  refuse  admission  to  the  Southern  members,  and  who 
were  placed  upon  the  committee  with  the  expectation,  as  Mr. 
Blaine  has  indicated,  that  they  would  take  care  of  the  Republi- 

1  Blaine's  Twenty  Years  of  Congress,  vol.  ii.  p.  127. 

s  Mr.  Blaine  believed  that  he  was  writing  history  when  he  wrote  his  "  Twen- 
ty Years."  As  an  historian,  instead  of  saying,  "That  report  is  to  be  taken  as  an 
absolutely  true  picture  of  the  Southern  States  at  that  time,"  he  should  have  said 
that  it  was  so  taken  by  a  majority  in  Congress,  in  order  to  carry  out  their  purpose 
to  secure  the  fortunes  of  the  Republican  party. 
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can  party.  There  is  not  space  here  to  discuss  the  evidence  of 
the  witnesses  who  chose  or  were  chosen  to  come  before  these 
gentlemen.  It  consists  of  hundreds  of  pages  of  speculative  testi- 
mony, hearsay,  etc. 

"  The  crimes  committed,  in  the  most  peaceful  times,  within 
eighteen  consecutive  months,  among  any  population  of  eight 
millions,  would,  if  industriously  arrayed,  make  a  fearful  record. 
To  make  that  arraignment  of  the  late  Confederate  States  was  the 
task  to  which  this  able  committee  addressed  itself  in  1866. 

"  The  situation  in  these  states  was  peculiar.  When  the  surviv- 
ing soldiers  returned  from  the  field,  around  their  desolated 
homes  they  found  four  millions  of  slaves  suddenly  manumitted. 
The  returning  soldiers  were  themselves  more  or  less  affected  by 
that  demoralization  which  is  an  unfailing  consequence  of  pro- 
tracted war.  The  negroes  were  demoralized  by  their  newly  found 
freedom.  They  turned,  for  the  most  part,  a  deaf  ear  to  the  ad- 
vice of  their  old  masters,  and  listened  with  avidity  to  the  tales 
that  were  bruited  about,  said  to  have  come  from  the  stranger 
friends  who  had  freed  them,  to  the  effect  that  the  lands  of  their 
rebel  masters  were  to  be  confiscated  and  divided  among  them. 
It  is  impossible  that,  under  such  circumstances,  however  earnestly 
all  good  citizens  might  strive  for  the  general  good,  there  should 
not  have  been  friction  between  the  races.  Yet  notwithstanding 
the  extraordinary  and  unprecedented  conditions,  there  was,  to 
General  Grant,  nothing,  as  his  report  already  quoted  shows,  in 
the  situation  there  in  the  fall  of  1865  that  was  not  creditable  to 
the  masses  of  the  people.  General  Grant  was  not  in  politics. 
The  gentlemen  of  the  committee  of  fifteen  were ;  and  a  few 
words  as  to  the  treatment  of  one  state,  as  a  sample,  will  suffice 
to  show  that  the  methods  employed  were  such  as  to  allow  no 
rational  expectation  of  reaching  correct  conclusions.  As  to  the 
condition  in  Alabama,  only  five  persons,  who  claimed  to  be  citi- 
zens, were  examined.  These  were  all  Eepublican  politicians. 
The  testimony  of  each  was  bitterly  partisan ;  under  the  govern- 
ment of  the  state  as  it  then  existed  no  one  of  these  witnesses 
could  hope  for  official  preferment.  In  his  testimony  each  was 
striving  for  the  overthrow  of  his  existing  state  government,  and 
the  setting  up  of  some  such  institutions  as  followed  under  Con- 
gressional reconstruction.    "When  this  reconstruction  had  finally 
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taken  place,  the  first  of  these  five  witnesses  became  governor,  of 
his  state;  the  second  became  a  senator  in  Congress;  the  third 
secured  a  life  position  in  one  of  the  departments  at  Washington; 
the  fourth  became  a  circuit  judge  in  Alabama,  and  the  fifth  a 
judge  of  the  Supreme  Court  of  the  District  of  Columbia — all  as 
Republicans.  There  was  no  Democrat  in  the  sub  -  committee, 
which  examined  these  gentlemen,  to  cross-examine  them ;  and  not 
a  citizen  of  Alabama  was  called  before  that  sub  -  committee  to 
answer  or  explain  their  evidence.  Of  the  report  of  this  commit- 
tee, based  upon  evidence  taken  by  such  methods,  Mr.  Blaine  per- 
mits himself  to  say  (vol.  ii.  p.  9), '  That  report  is  to  be  taken  as 
an  absolutely  truthful  picture  of  the  Southern  States  at  that 
time.' "  ' 

After  making  the  assertions  on  which  I  have  commented, 
the  first  Reconstruction  Act  proceeded  to  divide  "said  rebel 
states  into  military  districts,"  and  to  make  them  "subject  to 
the  military  authority  of  the  United  States  as  hereinafter  pre- 
scribed." I  know  of  no  way  in  which  to  characterize  this  meas- 
ure excepting  to  bring  it  to  the  test  of  public  and  constitutional 
law.  Tried  bj7  that  test,  it  was  an  arbitrary  subjection  of  those 
states  to  military  occupation  and  conquest,  as  if  the  war  had  been 
waged  by  the  United  States  against  a  foreign  nation,  instead  of 
being  a  civil  war  to  suppress  insurrectionary  organizations  of 
individuals  who  were  resisting  the  Constitution  and  laws  of  the 
United  States.  There  is  no  theory  that  can  be  applied  to  the 
provisions  of  the  reconstruction  acts,  excepting  that  of  military 
conquest  and  occupation  of  the  states  in  question.  Moreover, 
the  object  avowedly  aimed  at  was  such  as  might  be  appropriately 
aimed  at  in  the  conquest  of  a  foreign  country.  This  object  was 
to  depose  one  body  of  people  as  the  sovereign  authority  of  the 
state,  and  to  create  another  sovereign  people,  composed  in  great 
part  of  newly  emancipated  slaves,  who  were  to  receive  the  ballot 
by  a  grant  from  Congress,  in  the  same  law  which  undertook  to 
subvert  the  existing  government  of  the  state. 

It  has  sometimes  happened,  when  a  foreign  country  has  been 
conquered  and  invaded  by  its  enemy  in  an  international  war, 
that  the  conqueror  has  subverted  the  former  government,  and 
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has  set  up  another.  Something  like  this  was  done  by  the  allied 
sovereigns  of  Europe  when  they  occupied  France  in  1815,  after 
the  final  overthrow  of  Napoleon.  They  restored  the  Bourbons 
to  the  throne  against  the  wishes  of  a  large  majority  of  the 
French  nation.  But  this  was  not  done  without  some  plausible 
ground  of  public  law.  By  the  Treaty  of  Fontainebleau,  Napo- 
leon had  renounced  for  himself  all  claim  to  the  government  of 
France;  and  the  island  of  Elba  had  been  assigned  to  him  as  a 
dominion  which  he  could  govern  as  emperor.  His  escape  from 
Elba,  his  resumption  of  his  former  rule  in  France,  supported  by 
his  old  army,  and  by  a  majority  of  the  nation,  was  followed  by 
the  battle  of  Waterloo,  which  ended  in  his  utter  defeat  and  his 
flight  to  the  sea-coast,  where  he  went  on  board  the  British  frigate 
Bellerophon,  without,  however,  surrendering  himself  to  the  arbi- 
trary disposal  of  the  British  government.  It  was-  then  that  the 
allied  sovereigns,  in  full  military  possession  of  France,  dictated  to 
the  French  people  a  new  submission  to  the  rule  of  the  Bourbon 
dynasty,  in  order  that  there  might  be  a  government  with  which 
those  sovereigns  could  make  treaties  and  be  assured  of  their 
being  kept.  But  our  Southern  States,  when  the  reconstruction 
acts  were  passed,  were  subject  to  none  of  the  rights  of  conquest ; 
there  was  no  treaty  to  be  made  between  them  and  the  United 
States ;  and  their  people,  who  had  organized  state  governments  in 
accordance  with  the  president's  proclamation,  were  the  rightful 
sovereigns  in  each  of  them  respectively.  Those  governments 
could  not  be  deposed  by  the  power  of  the  United  States  without 
a  gross  violation  of  all  sound  constitutional  principles,  even  if  the 
excuses  given  for  deposing  them  had  been  much  more  plausible 
than  they  were. 

It  is  a  very  grave  thing  to  subvert  the  sovereignty  of  an 
American  state,  or  to  lessen  or  diminish  it.  If  it  can  ever  be 
done  at  all — if  the  people  who  always  have  governed  the  state  as 
its  sovereign  are  to  be  set  aside,  and  a  new  people  is  by  an  exter- 
nal power  to  be  created  and  be  made  the  sovereign — it  can  only 
be  done  by  an  amendment  of  the  Constitution  of  the  United 
States  which  will  deprive  the  sovereign  people  of  such  rights  as 
they  can  be  deprived  of  by  that  process,  and  these  are  very  few. 
It  must  be  remembered  that  at  the  time  when  the  reconstruction 
acts  were  passed  the  Thirteenth  Amendment  of  the  Federal  Con- 
II.— 24 
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stitution,  abolishing  slavery  everywhere  within  the  limits  of  the 
United  States,  had  been  adopted  by  twenty-seven  states,  including 
eleven  of  the  Southern  states.  But  the  Fourteenth  Amendment, 
declaring  who  shall  be  citizens  of  the  United  States  and  of  the 
state  wherein  they  reside,  and  the  Fifteenth  Amendment,  which 
prohibited  the  states  from  denying  or  abridging  the  right  of  voting 
on  account  of  race,  color,  or  previous  condition  of  servitude,  had 
neither  of  them  been  adopted.  Congress,  in  March,  1867,  imposed 
negro  suffrage  upon  the  Southern  states  by  an  act  of  legislation, 
without  any  constitutional  warrant  for  such  an  enactment.  It  is 
true  that  the  Thirteenth  Amendment,  abolishing  slavery,  empow- 
ered Congress  to  enforce  it  by  appropriate  legislation.  But  it 
was  a  mere  pretext  of  appropriate  legislation  for  Congress  to  as- 
sume that  the  negroes  were  in  danger  of  being  practically  re- 
duced to  slavery  by  the  laws  against  vagrancy  and  idleness 
enacted  by  the  new  state  governments  in  the  South.  At  most, 
those  laws  could  comprehend  but  a  portion  of  the  colored  people, 
and  even  in  regard  to  these  the  provisions  were  not  a  re-enslave- 
ment, or  anything  of  that  nature.  To  give  the  ballot  to  the 
negro  was  not  an  appropriate  or  a  necessary  means  of  preventing 
his  re -enslavement,  nor  was  he  in  danger  of  being  re -enslaved. 
To  give  him  the  ballot  was  a  useful  means  to  procure  the  new 
political  allies  which  the  Republican  party  desired  to  obtain.  But 
what  and  who  were  these  new  voters,  thus  suddenly  incorporated 
among  the  sovereign  people  of  a  state?  They  were  men  inca- 
pable of  judging  what  was  for  their  own  interest,  incapable 
of  anything  but  blind  obedience  to  party  leaders ;  untrained  in 
civil  knowledge,  and  without  capacity  to  perceive  that  their 
former  condition  of  servitude  had  been  so  done  away  with  that 
they  were  not  exposed  to  a  re-establishment  of  that  or  any  simi- 
lar condition.  Of  what  value  to  himself  was  it  to  a  negro  to  be 
able  at  the  polls  to  record  his  protest  against  laws  which  required 
him  to  earn  his  bread  by  the  sweat  of  his  brow  ?  If  he  was  a  de- 
scendant of  Adam,  he  was  under  the  same  divine  law  that  the 
Almighty  imposed  upon  the  whole  race.  .  If  he  was  of  another  and 
distinct  race,  he  was  still  subject  to  human  law.  If  he  was  told 
by  those  who  had  constituted  themselves,  or  had  been  constituted 
by  an  external  power,  as  his  special  guardians  and  protectors, 
that  he  must  vote  to  prevent  or  abolish  laws  aimed  against  idle- 
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ness  and  vagrancy,  he  would  know  nothing  of  the  necessity  which 
led  to  their  enactment,  while  their  enactment  might  have  been 
for  his  own  good.  A  wise  and  beneficent  government,  which 
meant  to  do  the  best  thing  for  the  colored  race,  would  have  re- 
frained from  putting  it  in  the  power  of  that  race  to  control  legis- 
lation which  might  be  for  their  best  interest,  and  for  the  best  in- 
terest of  society.  If  emancipation,  compelled  by  federal  power, 
had  been  followed  by  some  system  of  care  for  the  negroes  which 
had  no  ulterior  political  object,  and  which  sought  nothing  but 
their  good,  at  least  no  mischief  would  have  been  done.  "We 
should  have  been  spared  the  long  antagonism  between  the  two 
races  which  began  under  the  Freedman's  Bureau  and  the  recon- 
struction acts,  and  has  lasted  until  the  present  day.  As  things 
now  are,  the  only  hope  for  a  final  and  satisfactory  adjustment  of 
the  relations  between  them  is  to  leave  them  free  from  external 
political  interference,  and  to  let  private  benevolence  and  state  au- 
thority do  what  they  can  to  promote  the  education  which  is  so 
necessary  to  make  universal  suffrage  a  tolerable  condition  of 
society.  "When  the  number  of  negroes  who  can  at  least  read  and 
write  has  been  largely  increased  by  such  means  of  education  as 
now  exist  in  the  South,  qualifications  for  the  right  of  suffrage  can 
be  established  with  the  willing  assent  of  the  colored  people  who 
may  possess  the  qualifications  required,  in  common  with  men  of 
all  other  races.  It  is  always  found  that  those  who  possess  such 
qualifications  are  disposed  to  insist  that  others  shall  be  required 
to  have  them. 

Taking  the  two  reconstruction  acts  together,  the  system,  the 
process,  and  the  means  were  as  follows :  The  first  military  dis- 
trict was  to  consist  of  the  state  of  Virginia ;  the  second  was  to 
embrace  North  Carolina  and  South  Carolina ;  Georgia,  Alabama, 
and  Florida  were  to  be  the  third ;  Mississippi  and  Arkansas  the 
fourth;  and  Louisiana  and  Texas  the  fifth.  It  was  made  the 
dutv  of  the  president  to  assign  to  the  command  of  each  district 
an  officer  of  the  army  not  below  the  rank  of  brigadier-general, 
and  to  detail  a  sufficient  military  force  to  enable  such  officer  to 
perform  his  duty  and  enforce  his  authority  within  the  district. 
It  was  made  the  duty  of  the  commanding  general  in  each  dis- 
trict "  to  protect  all  persons  in  their  rights  of  person  and  proper- 
ty, to  suppress  insurrection,  disorder,  and  violence,  and  to  punish 
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or  cause  to  be  punished  all  disturbers  of  the  public  peace  and 
criminals ;  and  to  this  end  he  may  allow  local  civil  tribunals  to 
take  jurisdiction  of  and  to  try  offenders,  or  when,  in  his  judg- 
ment, it  may  be  necessary  for  the  trial  of  offenders,  he  shall  have 
power  to  organize  military  commissions  or  tribunals  for  that  pur- 
pose, and  all  interference  under  color  of  state  authority  with 
the  exercise  of  military  authority  under  this  act  shall  be  null 
and  void."  It  was  further  provided,  "  That  all  persons  put  under 
military  arrest  by  virtue  of  this  act  shall  be  tried  without  un- 
necessary delay,  and  no  cruel  or  unusual  punishment  shall  be 
inflicted,  and  no  sentence  of  any  military  commission  or  tribunal 
hereby  authorized,  affecting  the  life  or  liberty  of  any  person,  shall 
be  executed  until  it  is  approved  by  the  officer  in  command  of 
the  district,  and  the  laws  and  regulations  for  the  government  of 
the  army  shall  not  be  affected  by  this  act,  except  so  far  as  they 
conflict  with  its  provisions ;  Provided,  that  no  sentence  of  death 
under  the  provisions  of  this  act  shall  be  carried  into  effect  with- 
out the  approval  of  the  president." 

A  more  complete  subjection  of  a  people  to  military  govern- 
ment could  not  be  framed  under  any  circumstances ;  and  to  this 
subjection  the  people  of  ten  states,  aggregating  eight  millions  of 
inhabitants,  were  reduced  by  the  Congress  of  the  United  States. 
Proceeding  upon  the  theory  that  the  states  enumerated  were  still 
"  rebel  states,"  and  that  all  civil  government  therein  was  "  pro- 
visional only,"  and  "in  all  respects  subject  to  the  paramount 
authority  of  the  United  States  at  any  time  to  abolish,  modify, 
control,  or  supersede  the  same,"  the  reconstruction  acts  estab- 
lished a  military  power  of  supreme  authority  over  every  one  of 
those  states,  to  be  exercised  at  the  pleasure  of  the  commanding 
general  whenever  he  saw  fit  to  disallow  the  action  of  civil  tri- 
bunals in  the  trial  of  persons  whom  he  chose  to  regard  as  offenders. 
There  could  thus  be  no  trial  by  jury  if  the  commanding  general 
should  not  allow  it,  but  all  offences  were,  if  he  should  so  determine, 
to  be  tried  by  military  commissions  or  tribunals,  and  by  such  rules 
of  evidence  as  military  tribunals  see  fit  to  adopt.  The  only  miti- 
gations of  this  system  were  that  cruel  and  unusual  punishments 
should  not  be  inflicted,  that  sentences  should  not  be  executed  until 
approved  by  the  commanding  general,  and  that  no  sentence  of  death 
should  be  carried  into  effect  without  the  approval  of  the  president. 
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Military  men  are  not  always  the  best  fitted  for  the  exercise  of 
such  enormous  powers  even  in  small  communities,  such  as  a  city 
or  province  that  is  subjected  to  the  powers  of  conquest,  and  placed 
for  the  time  being  under  martial  law.  The  officers  of  the  army 
of  the  United  States,  at  the  time  of  the  reconstruction  acts,  were 
in  some  cases  men  of  high  character  and  acquirements  ;  but  none 
of  them  was  accustomed  to  the  exercise  of  powers  of  such  a 
transcendent  character :  and  when  it  is  considered  that  these 
powers  were  to  be  exercised  over  eight  millions  of  people,  and 
that  the  president  might  be  obliged  to  go  as  low  as  the  rank  of 
brigadier-general  in  the  selection  of  a  commanding  officer  for  any  of 
the  military  districts,  history,  in  recording  and  characterizing  such 
a  scheme,  may  well  be  astonished  by  its  audacity  and  its  arbitrary 
nature,  and  at  the  same  time  may  be  able  to  see  how  well  it  was 
adapted  to  bring  about  the  consequences  which  it  produced.  Some 
of  the  officers  put  in  command  of  the  several  military  districts 
were  as  well  fitted  to  exercise  such  powers  as  military  men  could 
be ;  others  were  very  ill-fitted  for  it ;  while  some  of  the  subordi- 
nate officers  put  in  command  of  particular  states  were  destitute 
of  the  knowledge,  discretion,  and  wisdom  that  could  alone  make 
tolerable  the  exercise  of  such  an  authority.  It  was  not,  however, 
the  personal  fitness  or  unfitness  of  the  officers  intrusted  with  this 
authority  that  constituted  the  chief  objection  to  the  system.  The 
decisive  objection  to  it  was  that  without  necessity,  and  in  order  to 
subvert  the  existing  state  governments  and  to  make  a  new  sover- 
eign people,  including  the  newly  emancipated  slaves,  eight  mill- 
ions of  people  were  subjected  to  military  government.  President 
Johnson  did  as  well  as  he  could  in  appointing  the  commanding 
generals  for  the  military  districts,  but  the  whole  system  was  based 
upon  the  assumption  that  the  civil  governments  existing  in 
those  states  were  merely  provisional,  and  were  subject  to  the 
paramount  authority  of  the  United  States  to  do  with  them  just 
what  Congress  might  choose  to  do ;  and  in  order  to  carry  out  this 
assumption  those  states  were  subjected  to  military  domination 
during  the  process  of  reconstruction. 

Mr.  Johnson  held  the  reconstruction  acts  to  be  unconstitu- 
tional and  at  one  time  it  was  quite  probable  that  they  would  be 
so  declared  by  the  Supreme  Court  of  the  United  States.  Several 
ineffectual  efforts  were  made  to  get  them  before  the  court.    At 
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length,  however,  one  McCardle,  who  had  been  punished  for  some 
alleged  offence  by  a  military  tribunal  in  Mississippi,  brought  the 
question  of  the  constitutional  validity  of  the  reconstruction  acts 
before  the  court.  A  motion  was  made  to  dismiss  his  appeal,  and 
was  denied.  The  case  was  then  argued  on  the  merits  on  the  9th 
of  March,  1867,  and  the  court  took  the  case  under  advisement. 
In  the  meantime,  a  bill  depriving  the  Supreme  Court  of  jurisdic- 
tion over  such  appeals  was  passed  in  great  haste  through  both 
houses,  and  finally  became  a  law,  over  the  president's  veto,  on 
the  27th  of  March,  1867.  It  is  remarkable  that  the  reconstruc- 
tion acts  made  no  provision  for  appeals  to  any  civil  tribunal  from 
sentences  of  the  military  commissioners  ;  and  when  it  was  found 
that  the  Supreme  Court  already  had  jurisdiction  in  such  appeals, 
haste  was  made  to  take  it  away.  A  decision  favorable  to  the  laws 
would  have  been  of  great  value  to  the  Republican  party ;  but  they 
did  not  venture  to  incur  the  risk  of  an  adverse  decision,  which 
was  the  most  probable  result.  So  bad  a  precedent  as  this  has  not 
been  since  followed  in  legislation.  It  could  only  have  been  re- 
sorted to  at  a  time  when  it  was  deemed  necessary  for  party  pur- 
poses to  enforce  such  a  system  as  the  reconstruction  acts. 

In  some  respects  an  historical  parallel  might  be  drawn  between 
the  scheme  of  our  reconstruction  acts  and  one  of  a  similar  charac- 
ter that  was  adopted  by  Cromwell  in  1655.  He  had  ruled  with 
absolute  power  as  protector  since  the  16th  of  December,  1653. 
His  government,  in  consequence  of  the  war  with  Holland,  was  in 
want  of  money;  and  it  was  also  deemed  necessary  to  prevent 
royalist  risings  in  many  parts  of  the  country.  The  protector  di- 
vided all  England  and  "Wales  into  districts,  and  placed  over  each 
of  them  a  major-general.  These  officers  were  authorized,  among 
other  things,  to  exact  from  "  delinquents  "  a  decimation  of  their 
estates  for  their  past  offences.  No  great  amount  of  money  was 
thus  obtained,  and  after  a  short  time  the  scheme  was  abandoned. 
The  government  of  the  United  States,  as  it  was  wielded  by  the 
Republican  party  in  1867,  with  a  majority  in  Congress  sufficient 
to  override  the  veto  power  of  the  president,  was  not  looking  for 
money.  It  was  seeking  to  hold  the  Southern  States  in  subjection 
until  their  existing  governments  should  be  subverted,  and  a  new 
sovereign  people  should  be  created  in  each  of  them  by  "  the  para- 
mount authority  of  the  United  States."    By  the  new  sovereign 
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people,  thus  to  be  created,  a  "  loyal  and  republican  state  govern- 
ment was  to  be  established,  which  was  to  supersede  the  govern- 
ments that  were  regarded  as  disloyal,"  and  treated  as  provisional 
only.  The  Congress  of  the  United  States  at  that  time  had  no  such 
power  as  that  wielded  by  Cromwell  after  he  became  protector. 
He  ruled,  it  is  true,  by  an  "  instrument  of  government "  adopted 
in  1653,  which  was  dictated  by  himself  and  his  council  of  officers. 
But  his  title,  "  Lord  Protector  of  the  Commonwealth  of  England, 
Scotland,  and  Ireland,  and  the  Dominions  and  Territories  there 
unto  belonging,"  was / held  to  embrace  de  jure,  and  did  embrace 
de  facto,  a  far  greater  power  than  any  king  of  Great  Britain  and 
Ireland  had  exercised  for  several  centuries.  The  Congress  of  the 
United  States  ruled  by  a  written  Constitution  of  limited  and  de- 
fined powers.  De  jure  it  could  exercise  no  other  powers ;  and 
although  the  government  of  the  United  States  had  carried  on  a 
civil  war  to  suppress  an  insurrection,  it  had  been  suppressed  in 
1865.  From  that  time  forward  the  de  facto  powers  wielded  by 
the  Federal  Government  had  not,  before  the  passage  of  the  recon- 
struction acts,  been  such  as  to  have  amounted  to  a  gross  departure 
from  the  Constitution.  But  now,  in  order  to  supplant  the  govern- 
ments existing  in  the  Southern  States,  and  to  make  a  new  sover- 
eign people  for  each  of  them  that  would  include  the  lately  emanci- 
pated slaves,  a  scheme  was  devised  which  could  find  no  warrant 
in  the  Constitution  of  the  United  States,  and  which  must  be  re- 
garded in  history  as  a  usurpation.  Why  the  irregularities  and 
undue  assumptions  of  power  which  mark  this  proceeding  are  now 
to  be  considered  as  cured,  will  be  explained  hereafter. 

The  Fourteenth  Amendment  of  the  Constitution  was  proposed 
by  Congress  to  the  state  legislatures  on  the  16th  of  June,  1866. 
It  declared  all  persons  born  or  naturalized  in  the  states,  and  sub- 
ject to  the  jurisdiction  thereof,  to  be  citizens  of  the  United  States 
and  of  the  state  wherein  they  reside.  It  prohibited  every  state 
from  making  or  enforcing  any  law  which  shall  abridge  the  privi- 
leges or  immunities  of  citizens  of  the  United  States,  and  from 
depriving  any  person  of  life,  liberty,  or  property  without  due 
process  of  law,  and  from  denying  to  any  person  within  its  juris- 
diction the  equal  protection  of  the  laws.  It  further  provided  that 
when  the  right  to  vote  at  any  election  for  the  choice  of  electors 
for  President  and  Yice-President  of  the  United  States,  representa- 


376  CONSTITUTIONAL    HISTORY. 

tives  in  Congress,  the  executive  and  judicial  officers  of  the  state, 
or  the  members  of  the  legislature  thereof,  is  denied  to  any  of  the 
male  inhabitants  of  such  state,  being  twenty-one  years  of  age, 
and  citizens  of  the  United  States,  or  in  any  way  abridged,  except 
for  participation  in  rebellion  or  other  crime,  the  basis  of  repre- 
sentation therein  shall  be  reduced  in  the  proportion  which  the 
number  of  such  male  citizens  shall  bear  to  the  whole  number  of 
male  citizens  twenty-one  years  of  age  in  such  state. 

This  would  not  directly  have  the  effect  of  enfranchising  the 
negroes  in  the  Southern  States.  In  the  case  of  their  not  being 
allowed  to  vote  at  the  elections  designated,  the  only  effect  would 
be  to  reduce  proportionately  the  basis  of  representation  of  the 
states  in  Congress.  If  a  state  chose  to  incur  this  reduction,  it  was 
left  at  liberty  to  do  so.  But  the  amendment  also  contained  a 
provision  to  disfranchise  certain  persons  who  were  of  course  very 
numerous  in  the  Southern  States.    This  provision  was  as  follows : 

Section"  3. — No  person  shall  be  a  senator  or  representative  in  Congress,  or 
elector  of  president  and  vice-president,  or  hold  any  office,  civil  or  military,  under 
the  United  States,  or  under  any  state,  who,  having  previously  taken  an  oath,  as  a 
member  of  Congress,  or  as  an  officer  of  the  United  States,  or  as  a  member  of  any 
state  legislature,  or  as  an  executive  or  j  udicial  officer  of  any  state,  to  support  the 
Constitution  of  the  United  States,  shall  have  engaged  in  insurrection  or  rebellion 
against  the  same,  or  given  aid  or  comfort  to  the  enemies  thereof.  But  Congress 
may,  by  a  vote  of  two  thirds  of  each  house,  remove  such  disability. 

The  sole  function  of  Congress,  under  the  power  to  amend 
the  Constitution,  is  to  prepare  such  amendments  as  three  fourths 
of  both  houses  may  see  fit,  for  the  consideration  of  the  state 
legislatures,  or  to  call  a  convention  of  all  the  states  to  frame  and 
prepare  amendments.  "When  amendments  are  prepared  by  the 
Congress,  it  has  no  further  duty  to  perform,  excepting  to  de- 
clare whether  they  have  or  have  not  been  ratified  by  the  legis- 
latures of  three  fourths  of  all  the  states,  or  by  conventions  in 
three  fourths  thereof.  What  Congress  could  constitutionally 
do  in  1867  was  to  propose  the  Fourteenth  Amendment  to  the 
legislatures  existing  at  the  time  in  the  several  states;  and  in 
each  of  the  Southern  states  there  was  a  legislature,  just  as  well 
as  there  was  in  every  other  state.  Any  species  or  form  of  com- 
pulsion exerted  by  the  Federal  Government  to  coerce  the  people 
of  any  Southern  state  into  the  adoption  of  the  amendment  was 
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precisely  the  same  kind  of  usurpation  that  it  would  have  been 
in  any  other  state,  if  such  compulsion  had  been  used  in  any 
other.  Perfect  freedom  in  the  adoption  or  rejection  of  any 
amendment  is  a  fundamental  right  of  every  state,  implied  in  the 
framework  of  the  amending  power. 

But  Congress,  in  1867,  did  not  see  fit  to  pursue  the  consti- 
tutional course.  It  adopted  a  method  of  proceeding  in  ten 
states  that  was  entirely  aside  from  the  Constitution,  and  that  was 
at  variance  with  the  method  of  proceeding  in  all  the  other  states. 
In  the  latter,  no  coercion  of  any  kind  was  used,  and  none  would 
have  been  tolerated.  In  the  former,  the  reconstruction  acts, 
which  applied  only  to  those  ten  states,  set  aside  the  existing 
state  governments,  and  provided  for  the  formation  of  a  new 
government  in  each  of  them,  to  be  created  by  a  convention  of 
delegates  elected  by  the  male  citizens  of  the  state,  twenty-one 
years  old  and  upward,  of  whatever  race,  color,  or  previous  con- 
dition, who  had  been  resident  in  the  state  for  one  year  previous  to 
the  day  of  such  election.  One  government,  which  was  certain  to 
reject  the  proposed  amendment,  was  deposed  to  make  room  for 
another  government  which  would  certainly  ratify  it.  This  was 
done  by  a  process  which  came  to  be  called  "  reconstruction."  It 
was  a  process  that  could  not  be  applied  to  all  the  states  alike, 
and  for  this  reason,  even  if  there  had  been  no  other,  it  was 
not  within  the  scope  of  the  amending  power.  That  power  never 
contemplated  action  upon  an  amendment  by  any  bodies  excepting 
the  "legislatures"  or  "conventions"  in  the  several  states.  It 
will  presently  be  seen  that  in  six  states  the  bodies  which  were 
counted  officially  as  among  the  ratifying  bodies  were  neither 
"legislatures"  nor  "conventions"  in  the  sense  of  the  Constitu- 
tion. They  were  bodies  organized  for  the  express  purpose  of 
bringing  about  a  seeming  ratification.  This  is  a  blot  on  our 
constitutional  history  which  no  writer  can  omit  to  notice.  The 
framers  of  the  reconstruction  acts  probably  gave  very  little 
thought  to  the  article  of  the  Constitution  which  embraces  the 
amending  power.  If  they  considered  it  at  all,  they  made  it  read 
as  if  it  had  empowered  two  thirds  of  both  houses,  whenever  it 
should  appear  that  a  proposed  amendment  was  not  likely  to  be 
ratified  by  the  legislature  of  any  state,  to  take  measures  to  con- 
stitute a  new  legislature  which  would  be  certain  to  ratify  it. 
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Congress  in  1867  was  a  body  long  accustomed  to  the  sound  of 
the  doctrine  that  powers  must  be  exercised  without  looking  for 
them  in  the  Constitution.  Apparently  they  did  not  regard  the 
process  of  reconstruction  as  warranted  by  the  Constitution,  for 
the  object  to  be  accomplished  in  the  Southern  States  required  the 
creation  of  a  new  sovereign  people  in  each  of  them.  Although 
the  last  clause  of  the  Fourteenth  Amendment  authorized  Con- 
gress to  enforce  its  provisions  by  appropriate  legislation,  it  could 
only  be  after  the  amendment  had  been  duly  ratified,  and  had  be- 
come part  of  the  Constitution,  that  this  power  of  enforcing  its 
provisions  could  be  resorted  to.  The  power  did  not  embrace  an 
authority  to  subvert  the  sovereignty  of  any  state  by  such  a  proc- 
ess as  that  of  the  reconstruction  acts.  Those  acts  were  not  such 
an  enforcement  of  the  provisions  of  the  amendment  as  the  amend- 
ment itself  contemplated.  Its  provisions  could  be  enforced  after, 
but  not  before,  it  had  become  part,  and  had  been  officially  pro- 
claimed to  be  a  part,  of  the  Constitution. 

Resuming  now  the  thread  of  the  narrative,  it  is  to  be  noted 
that  the  Fourteenth  Amendment,  proposed  on  the  16th  of  June, 
1866,  had  not  been  acted  on  when  the  reconstruction  acts  were 
passed.  "When  it  was  acted  on  by  the  states,  there  were  thirty- 
seven  states  in  the  Union,  and  the  mode  in  which  the  Secretary 
of  State  proclaimed  the  result  throws  a  very  strong  light  on  the 
nature  of  the  proceeding  in  six  of  the  states,  namely,  Delaware, 
Maryland,  Virginia,  North  Carolina,  South  Carolina,  and  Georgia. 
Mr.  Seward,  a  cautious  statesman,  was  Secretary  of  State  under 
President  Johnson,  as  he  had  been  under  President  Lincoln.  It 
was  his  official  duty,  under  an  act  of  Congress  passed  April  20, 
1818,  to  certify  whether  an  amendment  had,  by  being  duly  rati- 
fied, become  a  part  of  the  Constitution. 

His  proclamation  bearing  date  of  the  20th  of  July,  1868  de- 
clared that  from  official  documents  on  file  in  his  department  the 
Fourteenth  Amendment  had  been  ratified  by  the  "legislatures"  of 
the  states  of  Connecticut,  New  Hampshire,  Tennessee,  New  Jersey, 
Oregon,  Vermont,  New  York,  Ohio,  Illinois,  "West  Virginia,  Kansas, 
Maine,  Nevada,  Missouri,  Indiana,  Minnesota,  Ehode  Island,  "Wis- 
consin, Pennsylvania,  Michigan,  Massachusetts,  Nebraska,  and 
Iowa  (twenty-three  states);  and  that  in  the  six  states  of  Ar- 
kansas, Florida,  North  Carolina,  Louisiana,  South  Carolina  and 


"DE    JURE"   AND    "DE    FACTO"   LEGISLATURES.    379 

Alabama  it  had  been  ratified  "  by  newly  constituted  and  estab- 
lished bodies  avowing  themselves  to  be  and  acting  as  the  legislat- 
ures respectively  "  of  those  states.  This  remarkable  difference  in 
the  language  used  to  describe  the  two  groups  of  the  ratifying 
bodies  was  designed.  The  secretary  could  not  affirm,  that  the 
"  newly  constituted  and  established  bodies  in  the  six  states  were 
the  "legislatures"  of  those  states.  He  could  only  describe  them 
as  bodies  "  avowing  themselves  to  be  and  acting  as  the  legislat- 
ures of  those  states  respectively."  They  were  thus  only  de  facto 
legislatures;  or  bodies  assuming  to  be  legislatures.  De  jure,  they 
were  not  the  legislatures  contemplated  by  the  amending  power 
of  the  Constitution.  If  it  was  constitutionally  competent  to  the 
existing  legislatures  of  the  twenty-three  states  to  ratify  the  pro- 
posed amendment  because  they  were  de  jure  the  legislatures  of 
those  states,  it  was  not  competent  to  bodies  that  were  only 
de  facto  legislatures  to  give  valid  ratifications  in  the  exercise  of 
the  amending  power.  This  glaring  discrepancy  suggested  itself 
to  the  secretary  on  an  inspection  of  the  official  papers  on  file  in 
his  department,  and  he  made  his  proclamation  accordingly.  He 
was  evidently  aware  that  it  must  depend  upon  future  events,  and 
not  on  the  arbitrary  will  of  Congress,  whether  the  amendment 
wrould  become  valid  by  some  process  which  would,  on  the  prin- 
ciples of  public  law,  cure  this  great  irregularity.1 


1  Secretary  Seward,  in  his  proclamation,  had  to  notice  another  doubtful  ques- 
tion in  regard  to  the  ratifications  of  two  states,  each  of  which  had  a  legislature 
that  was  both  a  de  jure  and  a  de  facto  one.  These  were  Ohio  and  New  Jersey. 
It  appeared  from  the  official  papers  of  those  states  on  file  in  the  State  Department 
that  after  having  ratified  the  amendment,  the  legislatures  of  those  states  had  passed 
resolutions  "  respectively  withdrawing  the  consent  of  those  states  to  the  aforesaid 
amendment.''  This,  in  the  judgment  of  the  secretary,  made  it  "  a  matter  of  doubt 
and  uncertainty  whether  such  resolutions  are  not  improper,  invalid,  and  ineffect- 
ual for  withdrawing  the  consent  of  the  said  two  states,  or  either  of  them,  to  the 
aforesaid  amendment."  Putting  the  result,  therefore,  hypothetically,  the  secretary 
certified  that  "if  the  resolutions  of  the  legislatures  of  Ohio  and  New  Jersey  rati- 
fying the  aforesaid  amendment  are  to  be  deemed  as  remaining  of  full  force  and 
effect,  notwithstanding  the  subsequent  resolutions  of  those  states  which  purport 
to  withdraw  the  consent  of  those  states  from  such  ratification,  then  the  aforesaid 
amendment  has  been  ratified  in  the  manner  heretofore  mentioned,  and  so  has  become 
valid  to  all  intents  and  purposes  as  a  part  of  the  Constitution  of  the  United  States." 
The  requisite  three  fourths  of  all  the  states  in  the  Union  was  thus  made  up  by 
counting  the  ratifications  given  by  the  six  Southern  states  through  bodies  claim- 
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It  could  not  be,  and  it  was  not  expected,  that  the  legislatures 
existing  in  the  Southern  States  when  the  reconstruction  acts 
were  passed  would  ratify  the  Fourteenth  Amendment.  Men 
who  had  fought  through  a  long  and  bloody  war  to  establish  an 
independent  country  could  not  vote  to  disfranchise  themselves 
and  their  fellow-citizens ;  could  not  consent  to  exclude  from  pub- 
lic office,  federal  or  state,  a  large  class  of  the  most  intelligent  and 
important  of  their  own  people;  could  not  consent  that  federal 
power,  exerted  through  the  process  of  amendment,  should  deter- 
mine who  were  to  be  deemed  citizens  of  a  state ;  could  not  con- 
sent to  render  invalid  the  debts  contracted  by  their  state  in 
carrying  on  the  late  civil  war,  thus  detroying  state  securities  in 
which  much  private  property  was  invested.  These  and  many 
other  things  embraced  in  the  Fourteenth  Amendment  might  be 
very  reasonably  exacted  by  the  United  States,  if  there  was  any 
process  by  which  they  could  be  exacted  in  the  exercise  of  the 
power  to  amend  the  Federal  Constitution.  But  a  process  was 
devised  which  was  one  of  coercion.  It  left  to  future  determina- 
tion the  very  serious  question  whether  the  ratification  thus  ex- 
torted from  six  states  could  become  valid.  This  was  a  most 
dangerous  mode  of  exercising  the  amending  power,  for  although 
future  events  might  render  valid  that  which  was  in  itself  invalid, 
great  risks  must  be  incurred. 

The  process  devised  for  this  purpose  by  the  reconstruction 
acts  was  to  treat  the  governments  existing  at  the  time  of  the 
passage  of  the  acts  as  merely  provisional,  and  as  having  no  other 
authority  than  such  as  the  commanding  general  of  the  district 


ing  to  be  "  legislatures,"  as  valid,  and  by  adding  thereto  the  ratifications  of  Ohio 
and  New  Jersey,  in  order  to  make  up  the  requisite  number  of  twenty-nine  states. 
If  this  mode  of  ratifying  an  amendment  of  the  Constitution  shall  hereafter  be  re- 
garded as  a  precedent,  a  construction  will  be  put  upon  the  amending  power 
widely  at  variance  with  its  terms  and  its  purpose.  But,  in  truth,  the  whole  proc- 
ess was  one  outside  of  the  scope  of  the  amending  power  ;  and  it  must  necessarily 
be  that  when  such  a  process  of  amendment  is  resorted  to,  it  must  depend  on  fut- 
ure events  whether  an  amendment,  thus  purporting  to  have  been  adopted,  is  to 
be  regarded  as  having  become  valid  under  the  principles  of  public  law,  which 
are  deemed  to  cure  irregularities  in  and  departures  from  the  legal  and  constitu- 
tional method  of  public  action.  The  official  proclamation  relating  to  the  Thir- 
teenth, Fourteenth  and  Fifteenth  Amendments  will  be  found  in  the  Appendix 
to  the  present  volume. — J.  C.  C. 
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might  allow ;  to  authorize  a  convention  of  delegates  to  be  elected 
by  the  male  citizens  of  the  state,  twenty  -  one  years  old  and  up- 
ward, of  whatever  race,  color,  or  previous  condition,  who  had 
been  resident  in  the  state  for  one  year  previous  to  the  day  of 
such  election,  except  such  as  may  be  disfranchised  for  participa- 
tion in  the  rebellion,  or  for  felony  at  common  law  ;  to  authorize 
the  convention  thus  chosen  to  frame  a  constitution  of  govern- 
ment in  conformity  with  the  Constitution  of  the  United  States 
in  aU  respects,  which  constitution  of  the  state  government  must 
provide  that  the  elective  franchise  shall  be  enjoyed  by  all  such 
persons  as  have  the  qualifications  fixed  by  the  act  for  electors  of 
delegates ;  to  have  the  constitution  so  framed  ratified  by  a 
majority  of  the  persons  voting  on  the  question  of  ratification, 
who  are  qualified  by  the  act  as  electors  of  delegates.  It  was 
then  further  provided  that,  "when  such  constitution  shall  have 
been  submitted  to  Congress  for  examination  and  approval,  and 
Congress  shall  have  approved  the  same,  and  when  the  state,  by  a 
vote  of  its  legislature  elected  under  said  constitution,  shall  have 
adopted  the  amendment  to  the  Constitution  of  the  United  States 
prepared  by  the  Thirty  -  ninth  Congress,  and  known  as  Article 
XIV.,  and  when  said  article'  has  become  a  part  of  the  Con- 
stitution of  the  United  States,  said  state  shall  be  declared  entitled 
to  representation  in  Congress,  and  senators  and  representatives 
shall  be  admitted  therefrom  on  their  taking  the  oath  prescribed 
by  law,  and  then  and  thereafter  the  preceding  sections  of  this 
act  shall  be  inoperative  in  said  state ;  provided  that  no  person 
excluded  from  the  privilege  of  holding  office  by  said  proposed 
amendment  to  the  Constitution  of  the  United  States  shall  be 
eligible  to  election  as  a  member  of  the  convention  to  frame  a 
constitution  for  any  of  said  rebel  states,  nor  shall  any  such  per- 
son vote  for  members  of  such  convention."  ' 

The  concluding  sections  of  the  supplementary  act  were  in  the 
following  words : 

Sec.  4.  And  be  it  further  enacted,  That  the  commanding  general  of  each  dis- 
trict shall  appoint  as  many  boards  of  registration  as  may  be  necessary,  consisting 
of  three  loyal  officers  or  persons,  to  make  and  complete  the  registration,  superin- 
tend the  election,  and  make  return  to  him  of  the  votes,  list  of  voters,  and  of  the 


1  Section  5  of  the  first  reconstruction  act. 
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persons  elected  as  delegates  by  a  plurality  of  the  votes  cast  at  said  election  ;  and 
upon  receiving  said  returns,  he  shall  open  the  same,  ascertain  the  persons  elected 
as  delegates,  according  to  the  returns  of  the  officers  who  conducted  said  election, 
and  make  proclamation  thereof  ;  and  if  a  majority  of  the  votes  given  on  that  ques- 
tion shall  be  for  a  convention,  the  commanding  general,  within  sixty  days  from  the 
date  of  election,  shall  notify  the  delegates  to  assemble  in  convention  at  a  time  and 
place  to  be  mentioned  in  the  notification,  and  said  convention,  when  organized, 
shall  proceed  to  frame  a  constitution  and  civil  government  according  to  the  pro- 
visions of  this  act  and  the  act  to  which  it  is  supplementary ;  and  when  the  same 
shall  have  been  so  framed,  said  constitution  shall  be  submitted  by  the  convention 
for  ratification  to  the  persons  registered  under  the  provisions  of  this  act  at  an  elec- 
tion to  be  conducted  by  the  officers  or  persons  appointed  or  to  be  appointed  by  the 
commanding  general,  as  hereinbefore  provided,  and  to  be  held  after  the  expiration 
of  thirty  days  from  the  date  of  notice  thereof,  to  be  given  by  said  convention  ; 
and  the  returns  thereof  shall  be  made  to  the  commanding  general  of  this  district. 

Sec.  5.  And  be  it  further  enacted,  That  if,  according  to  said  returns,  the  con- 
stitution shall  be  ratified  by  a  majority  of  the  votes  of  the  registered  electors  qual- 
ified as  herein  specified,  cast  at  said  election,  at  least  one  half  of  all  the  registered 
voters  voting  upon  the  question  of  such  ratification,  the  president  of  the  conven- 
tion shall  transmit  a  copy  of  the  same,  duly  certified,  to  the  President  of  the  United 
States,  who  shall  forthwith  transmit  the  same  to  Congress,  if  then  in  session,  and 
if  not  in  session,  then  immediately  upon  its  next  assembling  ;  and  if  it  shall,  more- 
over, appear  to  Congress  that  the  election  was  one  at  which  all  the  electors  in  the 
state  had  an  opportunity  to  vote  freely  and  without  restraint,  fear,  or  the  influence 
of  fraud,  and  if  the  Congress  shall  be  satisfied  that  such  constitution  meets  the  ap- 
proval of  a  majority  of  all  the  qualified  electors  in  the  state,  and  if  the  said  con- 
stitution shall  be  declared  by  Congress  to  be  in  conformity  with  the  provisions  of 
the  act  to  which  this  is  supplementary,  and  the  other  provisions  of  said  act  shall 
have  been  complied  with,  and  the  said  constitution  shall  be  approved  by  Con- 
gress, the  state  shall  be  declared  entitled  to  representation,  and  senators  and  rep- 
resentatives shall  be  admitted  therefrom  as  therein  provided. 

Sec.  6.  And  be  it  further  enacted,  That  all  elections  in  the  states  mentioned 
in  the  said  "Act  to  provide  for  the  more  efficient  government  of  the  rebel  states" 
shall,  during  the  operation  of  said  act,  be  by  ballot,  and  all  officers  making  the 
said  registration  of  voters  and  conducting  said  elections  shall,  before  entering 
upon  the  discharge  of  their  duties,  take  and  subscribe  the  oath  prescribed  by  the 
act  approved  July  second,  eighteen  hundred  and  sixty-two,  entitled,  "An  act  to 
prescribe  an  oath  of  office  :"  Provided,  That  if  any  person  shall  knowingly  and 
falsely  take  and  subscribe  any  oath  in  this  act  prescribed,  such  person  so  offending, 
and  being  thereof  duly  convicted,  shall  be  subject  to  the  pains,  penalties,  and  dis- 
abilities which  by  law  are  provided  for  the  punishment  of  the  crime  of  wilful  and 
corrupt  perjury. 

Sec.  7.  And  be  it  further  enacted,  That  all  expenses  incurred  by  the  several 
commanding  generals,  or  by  virtue  of  any  orders  issued,  or  appointments  made 
by  them,  under  or  by  virtue  of  this  act,  shall  be  paid  out  of  any  moneys  in  the 
treasury  not  otherwise  appropriated. 

Sec  8.  And  be  it  further  enacted,  That  the  convention  for  each  state  shall 
prescribe  the  fees,  salaries,  and  compensation  to  be  paid  to  all  delegates  and  other 
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officers  and  agents  herein  authorized,  or  necessary  to  carry  into  effect  the  pur- 
poses of  this  act  not  herein  otherwise  provided  for,  and  shall  provide  for  the  levy 
and  collection  of  such  taxes  on  the  property  in  such  state  as  may  be  necessary  to 
pay  the  same. 

Sec.  9.  And  be  it  further  enacted,  That  the  word  "article,"  in  the  sixth  section 
of  the  act  to  which  this  is  supplementary,  shall  be  construed  to  mean  "  section." 

It  must  be  allowed  that  the  framers  of  the  first  reconstruction 
act  did  their  work  thoroughly,  so  far  as  congressional  enactment 
could  do  it.  But  in  the  second  and  supplementary  act,  passed 
twenty-one  days  after  the  first  one,  they  made  the  scheme  still 
more  effectual.  This  was  done  by  making  it  the  duty  of  the 
commanding  general  in  each  district,  before  the  1st  of  Septem- 
ber, 1867,  to  cause  a  registration  to  be  made  of  the  male  citizens 
of  the  United  States  twenty-one  years  of  age  and  upwards,  resi- 
dent in  each  county  or  parish  in  the  state  or  states  included  in  his 
district,  which  registration  shall  include  the  persons  qualified  to 
vote  for  delegates  under  the  act  of  March  2,  1867  (the  first  re- 
construction act).  The  persons  registering  were  to  take  and 
subscribe  an  oath  declaring  their  qualifications.  There  could  be 
very  few  of  the  negroes  who  could  know  the  meaning  of  the 
oath,  and  probably  there  were  not  five  of  them  in  a  thousand 
who  could  subscribe  their  names,  if  there  were  even  that  number. 
After  the  completion  of  the  registration,  an  election  of  delegates 
to  a  convention  was  to  be  held  for  the  purpose  of  establishing  a 
constitution  and  civil  government  for  each  state  loyal  to  the 
Union ;  the  convention  to  consist  of  the  same  number  of  mem- 
bers as  the  most  numerous  branch  of  the  Legislature  of  such  state 
in  the  year  1860,  to  be  apportioned  among  the  several  districts, 
counties,  and  parishes  of  the  state  by  the  commanding  general, 
giving  to  each  representation  the  ratio  of  voters  registered,  as 
nearly  as  might  be. 

At  the  election  of  delegates  to  the  convention,  the  registered 
voters  were  to  have  written  or  printed  on  their  ballots  the  words 
"  For  a  Convention  "  or  "  Against  a  Convention."  The  persons 
appointed  by  the  commanding  general  to  superintend  the  elec- 
tion, and  to  make  returns  to  him  of  the  votes  given,  were  to  count 
and  make  returns  of  the  votes  for  and  against  a  convention.  The 
commanding  general  was  to  ascertain  and  declare  the  total  vote 
in  each  state  for  and  against  a  convention.     If  a  majority  of  the 
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votes  should  be  for  a  convention,  it  was  to  be  held  as  provided  in 
the  act ;  if  a  majority  of  votes  should  be  against  a  convention, 
none  was  to  be  held  under  the  act.  It  was  provided,  however, 
that  the  convention  should  not  be  held  unless  a  majority  of  all  the 
registered  voters  should  have  voted  on  the  question  of  its  being  held. 

It  is  obvious  that  negroes  who  could  neither  read  nor  write,  and 
who  would,  of  their  own  intelligence,  know  nothing  of  the  mean- 
ing of  voting  for  or  against  a  convention,  must  be  guided  by  per- 
sons who  would  put  the  ballots  into  their  hands  ;  and,  under  such 
circumstances,  the  ballot  would  express  the  will  of  those  who 
directed  the  voter  how  to  vote. 

Finally  it  was  provided,  by  the  supplementary  act,  that  all  ex- 
penses incurred  by  the  commanding  generals,  or  by  virtue  of  any 
orders  issued,  or  appointments  made  by  him  under  or  by  virtue  of 
the  act,  should  be  paid  out  of  any  moneys  in  the  treasury  not 
otherwise  appropriated.  Thus,  with  the  Treasury  of  the  United 
States  to  draw  upon  for  defraying  the  expenses  of  this  proceed- 
ing, and  with  the  army  of  the  United  States  to  execute  it,  there 
was  no  lack  of  means  for  the  fruition  of  the  plan.  In  addition  to 
this  the  convention  of  each  state  was  to  prescribe  the  fees,  sala- 
ries, and  compensation  to  be  paid  to  all  delegates  and  other  officers 
and  agents  authorized  by  the  act,  or  necessary  to  carry  into  ef- 
fect its  purposes,  and  the  conventions  were  to  provide  for  the  levy 
and  collection  of  such  taxes  on  the  property  in  each  state  as 
might  be  necessary  to  pay  the  same. 

It  has  been  my  duty  to  describe  the  scheme  of  the  reconstruc- 
tion acts  as  it  appears  on  the  face  of  the  statutes,  and  to  bring  it 
to  the  test  of  all  the  constitutional  power  that  could  be  said  to  be 
applicable  to  the  situation  of  the  Southern  States  after  the  close 
of  the  civil  war.  Objectionable  as  the  scheme  was  —  obnoxious 
as  it  was  to  the  charge  that  it  was  a  proceeding  entirely  unwar- 
ranted by  the  Constitution  of  the  United  States — it  was  yet  a 
scheme  that  was  capable  of  an  honest  and  fair  execution,  if  any 
scheme  could  be  which  was  designed  to  subvert  the  sovereignty 
of  American  states  by  supplanting  the  sovereign  people,  who 
constituted  the  state  after  the  civil  war  as  they  had  constituted 
it  before.  How  the  scheme  of  reconstruction  worked — whether 
it  was  pursued  in  consistency  even  with  the  provisions  of  the  laws 
which  established  it — must  be  described  in  another  chapter. 


CHAPTEE  XII. 

Reconstruction  Reconstructed. — Gross  Inconsistency  in  Carry- 
ing out  the  Scheme. — Congress  Acts  in  Bad  Faith  towards 
the  White  People  of  the  South. — Disastrous  Consequences 
of  Negro  Suffrage  upon  the  Southern  States. — How  It 
was  Done. 

It  has  been  seen  in  the  preceding  chapter  that  the  process  of 
reconstruction  was  to  consist  in  the  following  stages : 

First.  A  registration  of  voters  under  the  direction  of  the 
commanding  general  of  each  military  district ;  the  registration  to 
include  all  adult  male  citizens  of  the  United  States,  twenty-one 
years  of  age  and  upward,  resident  in  each  county  or  parish  in 
the  state  or  states  included  in  the  district,  and  to  include  all 
adult  males  of  whatever  race,  color,  or  previous  condition  who 
shall  have  taken  and  subscribed  an  oath  setting  forth  their  own 
qualifications.1 

Second.  An  election  by  the  registered  voters  of  delegates  to 
a  constitutional  convention,  at  which  election  the  voters  were 
to  have  written  or  printed  on  their  ballots  for  delegates  the 
words  "  For  a  Convention,"  or  the  words  "  Against  a  Convention." 

Third.  The  holding  of  the  convention,  if  one  had  been  voted 
for  by  a  majority  of  the  votes  given,  provided  a  majority  of  all 
the  registered  voters  had  voted  on  the  question  of  holding  it. 

Fourth.  The  framing  of  a  constitution  and  civil  government  for 
the  state  by  the  convention  of  delegates,  according  to  the  provi- 
sions of  the  first  reconstruction  act  and  the  supplementary  act. 

Fifth.  The  submission  of  the  constitution,  by  the  convention, 
for  ratification,  to  the  persons  registered  as  voters,  at  an  election 


1  Many  of  the  terms  of  this  act  could  not  possibly  have  been  understood  by 
any  but  a  small  fraction  of  the  negroes,  even  with  such  explanation  as  they  were 
likely  to  get  from  the  officers  of  registration.     Nor  could  many  of  them  have  sub- 
scribed the  oath  except  by  making  their  "mark." 
II— 25 
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to  be  conducted  by  the  person  or  persons  appointed  by  the  com- 
manding general ;  such  election  to  be  held  after  the  expiration  of 
thirty  days  from  the  date  of  notice  thereof  to  be  given  by  the 
convention;  and  the  returns  of  the  election  to  be  made  to  the 
commanding  general. 

Sixth.  The  remaining  stage  of  the  process,  after  all  the  others 
had  been  gone  through,  was  prescribed  by  the  fifth  section  of  the 
supplementary  act  as  follows : 

"  Seo.  5.  And  he  it  further  enacted,  That  if,  according  to 
said  returns,  the  constitution  shall  be  ratified  by  a  majority  of 
the  votes  of  the  registered  electors  qualified  as  therein  specified, 
cast  at  said  election,  at  least  one  half  of  all  the  registered  voters 
voting  upon  the  question  of  such  ratification,  the  president  of  the 
convention  shall  transmit  a  copy  of  the  same,  duly  certified,  to 
the  President  of  the  United  States,  who  shall  forthwith  trans- 
mit the  same  to  Congress,  if  then  in  session,  and  if  not  in  ses- 
sion, then  immediately  upon  its  next  assembling ;  and  if  it  shall, 
moreover,  appear  to  Congress  that  the  election  was  one  at  which 
all  the  electors  in  the  state  had  an  opportunity  to  vote  freely  and 
without  restraint,  fear,  or  the  influence  of  fraud,  and  if  the  Con- 
gress shall  be  satisfied  that  such  constitution  meets  the  approval 
of  a  majority  of  all  the  qualified  electors  in  the  state,  and  if  the 
said  constitution  shall  be  declared  by  Congress  to  be  in  conformity 
with  the  provisions  of  the  act  to  which  this  is  supplementary,  and 
the  other  provisions  of  said  act  shall  have  been  complied  with, 
and  the  said  constitution  shall  be  approved  by  Congress,  the  state 
shall  be  declared  entitled  to  representation,  and  senators  and 
representatives  shall  be  admitted  therefrom  as  therein  provided." 

It  is  thus  apparent  that  here  was  a  process  for  creating  a  new 
state  government  by  a  body  of  voters  a  large  part  of  whom  had 
never  before  participated  in  any  political  proceeding ;  who  were 
to  vote  by  written  or  printed  ballots  for  delegates  to  a  constitu- 
tional convention,  and  on  the  question  whether  or  not  there 
should  be  a  convention  held.  These  voters  could  neither  write  a 
ballot  nor  read  one ;  they  could  cast  only  such  ballots  as  might 
be  put  into  their  hands.  The  framing  of  a  constitution  for  an 
American  state  is  the  highest  and  most  important  act  of  sover- 
eignty that  can  be  performed  by  a  free  people  before  its  ratifica- 
tion ;  and  to  be  able  to  read  and  understand  a  constitution,  or,  if 
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not  able  to  read  it,  then  to  understand  its  provisions  when  read 
by  others,  is  essential  to  all  safe  political  action.  It  could  not  be 
pretended  that  many  of  the  lately  emancipated  slaves  could  know 
what  the  framing  of  a  constitution  is,  or  what  its  provisions  were 
when  it  was  framed,  excepting  as  they  were  told  by  other  per- 
sons ;  and  under  such  circumstances  the  votes  given  at  any  stage 
of  the  proceedings,  from  first  to  last,  could  hardly  express  the  will 
of  any  persons  but  those  who  should  undertake  to  bring  about 
such  a  result  as  they  desired,  from  one  or  another  motive,  to  ac- 
complish. When  the  people  of  an  American  state  hold  a  conven- 
tion to  frame  a  new  state  constitution,  they  always  prescribe  how 
its  ratification  shall  be  conducted  and  shall  be  officially  ascertained. 
They,  or  their  appointed  officers,  are  the  sole  judges.  They  do 
not  shape  things  so  as  to  refer  the  result  of  their  action  to  any 
other  authority.  In  the  reconstruction  process,  proceeding  upon 
the  theory  that  there  was  no  sovereign  people  in  any  of  the 
Southern  States  competent  to  frame  and  establish  a  constitution 
for  the  state,  because  the  state  was  not  in  the  Union  and  was  not 
to  be  admitted  into  the  Union  until  a  new  sovereign  people  had 
been  created  and  had  framed  and  ratified  a  constitution  accepta- 
ble to  Congress,  the  reconstruction  acts  contemplated  a  proceed- 
ing of  an  entirely  anomalous  character,  in  no  sense  in  accordance 
with  any  theory  excepting  that  the  Southern  States  were  out  of 
the  Union,  and  could  only  be  admitted  into  the  Union  again  upon 
such  conditions  as  Congress  saw  fit  to  impose.  Yet  this  process 
was  not  applied  to  any  one  of  twenty-three  of  the  states.  In  re- 
gard to  those  twenty-three  states  no  coercion  of  any  kind  was 
used  to  bring  about  a  ratification  of  the  Fourteenth  Amendment. 
In  the  Southern  States  the  Fourteenth  Amendment,  passed  by 
the  Thirty-ninth  Congress,  was  required  by  a  subsequent  Congress 
to  be  adopted  by  a  vote  of  the  legislature  elected  under  the  con- 
stitution framed  by  the  new  sovereign  people  who  were  then 
created  by  the  Congress  itself.  Under  the  amending  power  of 
the  Federal  Constitution  the  sole  function  of  Congress  is  to  sub- 
mit a  proposed  amendment  to  the  legislature  of  each  state,  or  to 
a  convention  in  each  state.  It  has  been  seen  in  the  preceding 
chapter  that  the  ratifying  bodies  in  six  of  the  states  were  not 
in  a  constitutional  sense  "  legislatures,"  but  only  bodies  avowing 
themselves  to  be,  and  acting  as,  legislatures.     When  the  Four- 
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teenth  Amendment  had  been  submitted  by  the  Thirty-ninth 
Congress  to  the  legislatures  of  the  several  states,  it  was  entirely 
beyond  the  control  of  any  succeeding  Congress.  In  states  where 
universal  suffrage,  or  something  approaching  to  it,  prevails,  it 
often  happens  that  men  are  allowed  to  vote  in  the  elections  of 
public  officers  who  are  very  ill  qualified  to  know  the  merits  of 
candidates,  or  to  judge  of  the  political  questions  involved  in  the 
election.  But  the  evils  thus  produced  bear  no  comparison  to  the 
evils  that  may  be  produced  when  the  fundamental  law  of  a  state 
is  to  be  revised,  or  to  be  superseded  by  a  new  one,  and  a  very 
large  mass  of  illiterate  and  ignorant  voters  are  included  in  the 
right  of  suffrage.  In  the  territories  of  the  United  States,  when 
they  are  to  be  transformed  into  states,  it  is  for  Congress  to  pre- 
scribe how  constitutional  conventions  are  to  be  instituted,  who 
may  vote  for  the  delegates,  and  who  may  vote  on  the  ratification 
of  the  constitution  that  is  proposed.  But  in  the  states  of  this 
Union  Congress  has  no  such  authority;  and  it  could  only  be  on 
the  assumption  that  the  Southern  States  were  not  in  the  Union 
when  the  reconstruction  scheme  was  resorted  to  that  it  could 
have  a  shadow  of  justification. 

When  Napoleon  III.  undertook  to  transform  the  French  Be- 
public  into  an  empire,  he  ordered  an  election  to  be  held  by  the 
French  people,  under  military  supervision,  at  which  it  was  to  be 
determined  whether  the  constitution  of  an  empire,  which  he 
caused  to  be  framed  and  submitted,  should  be  adopted.  But  al- 
though he  caused  that  constitution  to  be  submitted  to  a  very  wide 
suffrage,  he  did  not  create  for  France  a  new  sovereign  people. 
This  was  done  by  an  American  Congress ;  and  in  no  country  in 
the  world  in  which  political  society  was  to  be  remodelled,  in 
modern  times,  has  history  been  obliged  to  record  a  scheme  so 
radical  and  dangerous  as  that  of  the  reconstruction  of  our 
Southern  States  in  the  year  1867.  The  danger  arose  from  the 
existence  of  a  great  mass  of  people  who  were  incapable  of  know- 
ing what  participation  in  government  is,  and  from  the  determina- 
tion of  a  political  party  in  the  North  to  make  use  of  those  people 
as  new  political  allies,  who  owed  their  freedom  and  therefore 
owed  their  allegiance  to  that  party.1 


1  The  last  reconstruction  act  was  passed  March  23, 1867.    On  the  11th  of  May 
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The  reconstruction  scheme  was  the  same  in  effect  as  if  many 
thousands  of  adult  males  had  been  brought  into  a  state  from 
without,  had  been  allowed  to  vote  in  the  formation  and  adoption 
of  a  constitution,  and  had  voted  as  they  were  told  to.  Although 
the  reconstruction  acts  made  voters  of  all  the  adult  males  who 
had  been  resident  in  the  state  for  one  year,  yet  the  negroes  were 
no  more  a  component  part  of  the  people  of  the  state  than  they 
would  have  been  if  they  had  never  before  been  in  the  state  at 
all,  and  had  been  brought  there  for  the  very  purpose  of  voting. 
The  Fourteenth  Amendment  to  the  Constitution  of  the  United 
States,  which  proposed  to  make  all  persons  born  or  naturalized  in 
a  state  citizens  of  the  state,  had  not  become  a  part  of  the  Consti- 
tution when  the  reconstruction  acts  were  passed;  and  when 
those  acts  made  the  negroes  voters,  they  were  merely  emanci- 
pated slaves,  under  the  guardianship  of  the  Freedmen's  Bureau. 
Although  born  in  a  state,  they  were  not  and  could  not  become 
citizens  of  the  state  until  the  Fourteenth  Amendment  had  been 
adopted.  They  were  made  voters  on  the  very  question  whether 
they  should  become  voters,  and  this  was  done  by  an  act  of  Con- 
gress. The  same  act  made  them  voters  on  the  question  of 
whether  they  should  become  citizens  of  the  states  in  which  they 
were  born.  Surely,  in  the  whole  history  of  political  action,  there 
never  was  such  a  scheme  as  this  for  reconstructing  the  sovereign 
people  of  a  state. 

Such  was  the  scheme  of  reconstruction.  Bad  as  it  was  in 
principle — objectionable  as  it  always  must  be  to  suddenly  ex- 
tend suffrage  to  the  most  ignorant  classes — yet  the  scheme  em- 
braced provisions  which  would  have  palliated  many  of  its  un- 
fortunate consequences  if  Congress  had  kept  faith  with  the  white 
people  of  the  South,  to  whom  pledges  had  been  given  by  the 
reconstruction  acts.  The  reason  why  the  public  faith  of  the 
Federal  Government  was  not  kept  as  it  should  have  been  is 


in  tbat  year  Senator  Henry  Wilson,  of  Massachusetts,  a  prominent  radical  leader 
in  the  Republican  party,  made  a  political  speech  at  Montgomery,  in  Alabama,  to 
a  great  crowd  of  whites  and  blacks,  in  which  he  said  that  the  Republican  party 
had  entitled  itself  to  the  votes  of  all  colored  men,  because  that  party  had  brought 
about  their  emancipation  from  slavery.  Mr.  Wilson  was  only  a  representative, 
although  he  was  a  good  representative,  of  a  feeling  among  the  Republicans  which 
existed  then  and  has  existed  since. 
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to  be  found  in  the  fact  that  the  dominant  majority  in  Congress 
were  determined  to  make  political  allies  of  the  colored  people, 
to  enable  them  to  control  the  legislation  of  the  Southern  States. 
A  concise  description  of  the  mode  in  which  reconstruction  was 
worked  out  in  Alabama  and  other  states  will  make  this  ap- 
parent. 

There  were  two  grand  provisions  in  this  sememe  which  had  a 
common  object  and  a  common  purpose,  and  each  of  which  was 
the  complement  of  the  other.  The  first  was  that  there  should  be 
a  registration  of  voters,  conducted  under  military  supervision. 
These  registered  voters  were  to  be  the  sovereign  people  of  the 
state,  and  a  majority  of  those  registered  was  to  decide  every  step  in 
the  proceeding,  from  the  institution  of  a  convention  down  to  the 
formation  of  a  constitution.  In  the  second  place,  the  constitution 
was  to  be  submitted  to  this  body  of  registered  voters,  and  unless 
an  actual  majority  of  that  body  should  vote  in  favor  of  it,  it  could 
not  be  ratified  even  though  it  had  received  every  vote  which  was 
polled.  "When  the  supplementary  act  making  this  provision  was 
before  the  Senate  of  the  United  States,  it  was  objected  to  by 
Senator  "Wilson,  of  Massachusetts,  as  a  proposition  to  enable  the 
rebel  leaders  to  take  advantage  of  all  persons  who  are  hostile  to 
their  views,  and  of  all  persons  who  cannot  go  to  the  polls  to 
vote.  Undoubtedly  it  was  a  departure  from  the  usual  method  of 
voting,  which  has  been  to  have  the  decision  made  by  a  majority 
of  those  who  see  fit  to  vote,  whether  the  question  is  on  the  adop- 
tion of  a  constitution,  the  choice  of  public  officers,  or  anything 
else.  But  this  special  provision  had  a  purpose  :  it  was  to  enable 
the  colored  people  to  obtain  the  control  of  the  state.  It  was  an- 
ticipated that  they  would  register  in  great  numbers,  and  that  in 
every  stage  of  the  proceedings  they  would  outnumber  the  whites. 
Accordingly  the  Senate,  not  yielding  to  the  objection  that  this 
provision  would  give  an  advantage  to  the  rebel  leaders,  refused  to 
strike  it  out  of  the  bill.  "When  the  bill  became  a  law,  therefore, 
Congress  had  given  a  distinct  pledge  that  the  constitution  thus 
framed  by  the  action  of  a  majority  of  the  registered  voters  should 
not  go  into  operation  unless  it  was  voted  for  by  a  majority  of 
those  registered.  If  the  citizens  of  the  state  wished  to  defeat  the 
constitution  by  registering  and  then  abstaining  from  voting,  they 
would  do  only  what  the  reconstruction  acts  empowered  them  to 


OATH    OP    SECRET    ORDER.  391 

do.     No  one  could  anticipate  that  Congress  would  disregard  and 
violate  its  own  enactment. 

For  a  time  all  seemed  likely  to  go  on  as  well  as  it  had  been 
planned. 

General  John  Pope  was  appointed  commanding  general  of 
the  military  district  composed  of  the  states  of  Georgia,  Florida, 
Alabama,  and  Mississippi.  General  Wager  Swayne  took  com- 
mand of  the  state  of  Alabama,  with  his  headquarters  at  Mont- 
gomery. For  nearly  eighteen  months  previous  to  this  time  the 
state  had  a  government  organized  according  to  the  president's 
plan  of  restoration.  The  courts  of  the  state  were  in  full  opera- 
tion. But  now  a  federal  military  force,  stationed  at  the  capital 
of  the  state,  was  about  to  take  the  steps  provided  by  the  recon- 
struction acts  for  overthrowing  the  existing  state  government 
and  setting  up  another.  General  Pope,  on  the  21st  of  May,  1867, 
ordered  the  registration  of  voters  required  by  those  acts.  It  was 
devolved  on  General  Swayne  to  appoint  the  registration  officers 
in  Alabama.  He  appointed  three  Eepublicans  for  each  of  forty 
districts.  A  large  majority  of  the  registrars  were  colored  men. 
"While  this  registration  was  going  on  during  the  daytime,  the 
Union  League  was  organizing  at  night  at  each  of  the  places  of 
registration ;  and  into  this  league  the  negroes  who  had  come  to 
be  registered  were  initiated  under  an  oath  (sworn  to  "  in  the  pres- 
ence of  God  and  three  witnesses ")  "  to  vote  only  for,  and  for 
none  but,  those  who  advocate  and  support  the  principles  set  forth 
by  the  league,  to  fill  any  office  of  power,  profit,  or  trust  in  either 
the  state  or  general  government."  This  league  was  a  secret 
order,  and  the  initiation  was  by  signs,  grips,  and  passwords,  as 
printed  in  a  key  "for  the  use  of  officers  of  the  council  only." 
The  initiating  officer  addressed  the  neophyte  in  these  words : 
"  With  closed  and  uplifted  hands  repeat  after  me  the  Freedmen's 
Pledge — To  defend  and  perpetuate  Freedom,  Political  Equality, 
and  an  indivisible  Union,  I  pledge  my  life,  my  fortune,  and  my 
sacred  honor.     So  help  me  God."  ' 


1  The  reader  will  be  forcibly  reminded  of  the  Anti- Masonic  excitement  which 
swept  through  the  country  in  1835,  when  it  was  believed  that  members  of  a  Ma- 
sonic lodge  who  had  been  initiated  by  the  secret  ceremonies  and  oaths  of  those 
lodges  were  not  to  be  trusted  as  public  officers  or  as  jurymen.  A  secret  pledge 
of  his  life,  fortune,  and  sacred  honor  by  a  negro  to  vote  only  for  persons  of  a 
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On  the  31st  of  August  General  Pope  ordered  an  election  of 
delegates  to  a  constitutional  convention  to  be  held  on  the  1st  of 
the  succeeding  October,  and  to  be  conducted  for  three  days.  At 
this  election  18,553  white  men  voted  for  delegates,  thus  swelling 
the  number  of  registered  voters  required  by  the  reconstruction 
acts  for  instituting  the  convention.  Other  white  men  attempt- 
ed to  frustrate  the  reconstruction  policy  by  refusing  to  register, 
and  consequently  they  did  not  vote.  The  convention  met  on  the 
5th  of  November  (1867).  Some  of  the  members  were  natives  of 
the  state,  seeking  to  get  the  best  government  that  could  be  framed ; 
many  were  grossly  ignorant  negroes ;  many  were  Northern  pol- 
iticians, who  had  come  to  be  known  in  the  South  as  "carpet- 
baggers." '  It  was  computed  that  the  place  of  nativity  of  ninety- 
seven  out  of  one  hundred  of  the  delegates  was  Northern :  thirty- 
one  of  them  were  from  Vermont,  Connecticut,  Massachusetts, 
Pennsylvania,  Maine,  New  Jersey,  New  York,  Ohio,  Canada,  and 
Scotland.  The  qualification  of  residence  in  the  state  for  one  year 
previous  to  the  election  could  easily  be  sworn  to.  These  North- 
ern men  were  to  act,  by  their  votes  in  the  convention,  on  such 
questions  as  the  disfranchisement  of  certain  classes  of  the  white 
citizens,  on  mixed  schools,  intermarriage  of  the  races,  and  other 


certain  description  was  not  an  avowed  part  of  the  statutory  scheme  of  recon- 
struction ;  but  when  it  was  conducted  by  men  supervising  the  registration  of 
voters  at  the  same  time  and  place,  it  became  a  very  powerful  means  for  control- 
ling the  negro  vote  on  every  decision  on  which  the  negroes  were  to  vote.  In  the 
Union  League  the  negroes  were  bound  to  vote  for  those  who  would  advocate  and 
support  certain  principles  set  forth  by  the  league  itself.  Outside  of  it  they  were 
told,  by  members  of  Congress  who  came  down  to  inculcate  the  idea,  that  their  alle- 
giance was  due  to  the  party  which  had  given  them  freedom  and  the  ballot.  Dis- 
tinguished soldiers  like  General  Swayne  told  them  the  same  thing.  If  an  open 
association  had  been  organized  to  instruct  the  negroes  in  what  voting  is,  and  to 
give  them  some  degree  of  information  in  an  honest  way,  a  fair  amount  of  good 
might  have  been  done.  But  the  Union  League  was  not  organized  for  such  a  pur- 
pose. It  was  organized  for  the  purpose  of  binding  the  negroes  to  obey  blindly, 
the  behests  of  those  who  claimed  their  allegiance  to  a  political  party ;  and  for  this 
purpose  it  was  a  very  effective  machine  in  the  hands  of  the  men  who  devised  it. 
All  this  while  there  was  a  general  proscription  going  on  against  whites  and  blacks 
who  did  join  the  Democratic  party.  Negroes  who  ventured  to  act  with  that  party 
were  often  expelled  from  the  colored  churches. 

1  This  term,  which  seems  to  have  been  adopted  into  our  political  nomencla- 
ture, was  first  used  in  the  South  to  describe  men  who  had  come  from  the  North, 
and  bringing  all  their  worldly  goods  in  gripsacks  or  "  carpet-bags." 
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constitutional  provisions  of  the  utmost  importance.  An  over- 
whelming majority  of  the  constituency  which  elected  the  dele- 
gates was  composed  of  colored  men,  so  that  the  black  man's 
party  was  in  full  control.  All  the  members  of  the  convention, 
including  the  whites,  were  at  first  in  favor  of  the  reconstruction 
policy  of  Congress.  But  as  the  discussions  progressed  some  of 
the  delegates  began  to  waver;  and  after  the  adjournment  thir- 
teen of  them  issued  an  address  protesting  against  the  constitu- 
tion which  had  been  framed,  because  it  tended  to  abuse  and  de- 
grade the  white  population,  because  it  authorized  mixed  schools, 
and  did  not  prohibit  the  intermarriage  of  the  races.1  The  latter 
provision,  at  least,  was  of  the  most  transcendent  consequence  in  a 
state  like  Alabama,  and  the  question  of  mixed  schools,  or  public 
schools  composed  of  both  white  and  colored  children,  was  of 
almost  equal  importance. 

"When  the  constitution,  with  what  it  did  and  what  it  omitted 
to  do,  was  promulgated,  the  white  people  were  much  depressed. 
They  saw  no  prospect  for  them  of  a  fair  participation  in  the 
government  of  the  state.  Some  of  them  removed  into  Texas; 
others  went  to  the  North  and  West,  and  there  was  a  considerable 
emigration  to  Brazil.3  The  departure  from  the  state  of  so  many 
of  the  white  inhabitants  was  checked,  however,  by  the  revival  of 
a  hope  that  the  congressional  plan  of  reconstruction  would  ulti- 
mately fail ;  for  in  the  fall  elections  of  1867  in  the  North,  the 
states  of  New  Jersey,.  Pennsylvania,  Ohio,  Connecticut,  and  Cali- 
fornia became  Democratic  states,  on  anti-negro  suffrage  resolu- 
tions, and  Ohio  gave  a  majority  of  50,000  against  the  suffrage 
amendment  to  the  Federal  Constitution. 

But  the  reconstruction  scheme,  notwithstanding  this  Northern 
opposition,  was  not  destined  to  fail.  One  change  took  place  in 
Alabama,  however,  which  was  favorable  to  an  honest  administra- 
tion of  the  scheme  for  the  remaining  stages.  On  the  28th  of  De- 
cember, 1867,  General  Pope  was  relieved  of  command  in  the  mil- 


1  There  was  a  "Judiciary  Committee"  in  this  convention,  on  which  there 
were  some  leading  white  Republicans,  the  majority  being  colored  men.  This 
committee  unanimously  reported  against  amalgamation  of  the  races  ;  yet  the 
convention  tabled  it,  many  members  of  the  committee  who  had  concurred  in  the 
report  receding  from  their  position. 

2  This  emigration  was  encouraged  by  the  government  of  Brazil  for  a  time. 
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itary  district,  and  General  Meade,  a  much  more  conservative  and 
a  much  wiser  man,  was  appointed  in  his  place.  General  Swayne 
was  also  relieved  from  the  command  in  Alabama  early  in  the  fol- 
lowing January. 

The  election  in  Alabama  for  the  ratification  or  rejection  of  the 
constitution  was  ordered  to  be  held  on  the  1st,  2d,  and  3d  of  Feb- 
ruary, 1868,  and  its  friends  and  its  foes  prepared  for  the  conflict. 

The  law  of  Congress  provided  that  at  this  election  officers  to 
carry  on  the  new  government  should  be  chosen,  to  take  office,  how- 
ever, only  upon  the  event  of  the  ratification  of  the  constitution. 

It  so  happened  that  when  the  first  reconstruction  bill  was 
about  to  be  passed  in  the  Senate  of  the  United  States,  Senator 
Sumner  became  the  author  of  a  phrase  which  truly  described  the 
nature  of  the  proceeding.  He  said  that  he  would  vote  for  the 
bill,  but  that  he  did  not  like  to  see  "  new  states  born  of  the  bay- 
onet." Mr.  Sumner  had  always  been  a  consistent  opponent  of 
military  government,  and  he  well  knew  how  objectionable  it  is  to 
employ  military  power  in  the  supervision  and  control  of  proceed- 
ings for  framing  and  adopting  a  constitution.  But  he  did  not 
carry  his  opposition  to  the  bill  any  further  than  to  confess  his  re- 
gret that  Congress  should  employ  the  military  for  the  purposes  of 
reconstruction.  Every  state  that  was  reconstructed  under  the 
acts  of  Congress  was,  in  truth,  "  born  of  the  bayonet,"  for  nothing 
less  than  military  power  could  have  carried  the  scheme  into  full 
effect. 

Another  declaration  made  by  Mr.  Sumner's  colleague  from 
Massachusetts — Senator  Wilson,  afterwards  Vice-President  of  the 
United  States — is  worthy  of  note.  It  has  been  seen  that  one  clause 
in  the  reconstruction  act  of  March  2d  required  that  a  majority  of 
the  registered  votes  should  be  cast,  else  the  constitution  would  not 
be  ratified,  although  it  might  have  received  every  vote  that  was 
polled.  Mr.  Wilson  said  that  this  was  "  a  proposition  to  enable 
the  rebel  leaders  to  take  advantage  of  all  persons  who  are  hostile 
to  these  terms,  and  all  persons  who  could  not  go  to  the  polls  to 
vote."  But  a  motion  to  strike  it  out  was  voted  down.  It  became 
a  part  of  the  law,  and  it  was  not  to  be  expected  that  Congress 
would  afterwards  disregard  and  violate  its  own  enactment. 

In  order  to  a  correct  understanding  of  the  result  of  the  elec- 
tion, and  of  the  subsequent  action  of  Congress,  it  is  now  necessary 
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to  explain  what  took  place.  The  conservative  party  of  the  state 
made  great  efforts  to  defeat  the  ratification  of  the  constitution, 
and  thereby  to  defeat  the  election  of  state  officers  under  it.  Their 
plan  was  to  register  and  then  abstain  from  voting.  This  was  an 
entirely  proper  effort  on  the  part  of  those  who  were  opposed  to 
the  constitution.  It  was,  in  fact,  invited  by  the  provision  of  the 
statute,  which,  honestly  interpreted,  meant  that  the  constitution 
should  not  become  operative  unless  it  appeared  affirmatively 
that  it  met  the  approval  of  a  majority  of  all  the  qualified  elec- 
tors in  the  state.  After  the  registration  had  been  completed, 
the  whole  number  of  qualified  electors  in  the  state  was  ascer- 
tained. 

General  Meade  protracted  the  time  for  holding  the  election 
from  three  to  five  days,  so  as  to  give  all  the  registered  voters  a 
full  opportunity  to  vote.  An  analysis  of  both  the  reconstruction 
acts  will  show  to  any  one  who  is  accustomed  to  construe  statutes 
that  it  was  for  the  commanding  general  of  the  military  district 
to  ascertain  and  declare  the  result  of  the  election.  The  returns  of 
the  election  were  to  be  made  to  him.  It  was  to  be  conducted  by 
and  under  persons  appointed  by  him.  He  had  the  registration 
before  him,  and  it  was  for  him  to  determine  and  certify  whether 
the  constitution  had  been  voted  on  and  ratified  by  a  majority  of 
the  registered  electors.  If,  "  according  to  said  returns,"  the  con- 
stitution had  been  ratified  by  a  majority  of  the  votes  of  the  reg- 
istered electors,  cast  at  the  election,  it  was  for  the  president  of  the 
convention  to  transmit  a  copy  of  it  to  the  President  of  the  United 
States.  But  whether  it  had  or  had  not  been  so  ratified,  the  pres- 
ident of  the  convention  was  to  be  officially  informed  by  the  com- 
manding general ;  and  neither  the  President  of  the  United  States 
nor  Congress  could  lawfully  disregard  the  commanding  general's 
attestation  of  the  fact  of  ratification  or  non-ratification. 

Such  is  the  proper  interpretation  of  the  statutes  under  which 
the  reconstruction  was  to  be  conducted.  But  in  the  last  act  (sec- 
tion 5)  there  was  a  reservation  to  Congress,  notwithstanding  all  the 
provisions  of  both  laws,  of  a  power  to  accept  or  reject  the  entire 
proceeding  at  pleasure,  upon  the  theory  that  the  whole  matter  of 
the  readmission  of  the  Southern  States  into  the  Union  was  in  the 
uncontrolled  and  unlimited  discretion  of  Congress.  How  this  the- 
ory was  carried  out  is  now  to  be  stated. 
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The  proposed  constitution  for  the  state  of  Alabama  was  beaten 
at  the  election.  It  failed  of  ratification  by  8114  votes.  This  pre- 
vented, therefore,  the  official  existence  of  the  persons  who  had 
been  voted  for  at  the  same  election  as  state  officers.  But  if  Con- 
gress would  declare  that  the  constitution  had  been  ratified,  these 
persons  would  obtain  the  offices.  The  election  had  been  held  un- 
der military  supervision,  and  all  the  elected  officers  were  persons 
who  favored  the  ratification  of  the  constitution.  Charges  of 
frauds  in  the  election  were  gotten  up  by  some  of  the  Kepublicans, 
and  while  General  Meade  was  investigating  them  a  delegation 
proceeded  to  Washington  to  present  these  charges  to  Congress. 
The  House  Committee  on  Reconstruction  did  not  wait  to  hear 
from  General  Meade ;  and,  indeed,  there  was  no  ground  on  which 
to  base  the  charges  of  fraud.  There  was  no  mode  in  which  it 
could  be  declared  that  the  constitution  had  been  ratified,  except- 
ing to  change  the  law  under  which  the  election  had  been  held. 
Before  the  election  took  place  the  House  Committee '  .  .  . 


1  See  Appendix,  Note  to  Chapter  XII.— J.  C.  C. 


OHAPTEE  XIII. 

The  Peesidential  Election  of  1876.  —  The  Electoral  Commis- 
sion.— Its  Unconstitutional  Chaeactee,  and  its  Paetisan  De- 
cisions. 

"Whether  Samuel  J.  Tilden  or  Rutherford  B.  Hayes  was  elect- 
ed President  of  the  United  States  in  1876  is  a  question  that  does 
not  come  within  the  scope  of  this  constitutional  history.  It  is  a 
question  about  which  individuals  have  fixed  beliefs,  according  to 
their  party  affiliations ;  and  it  is,  moreover,  a  question  of  far  less 
importance  than  the  one  which  will  be  considered  in  the  present 
chapter.  The  all-important  question — the  one  that  will  concern 
the  people  of  the  United  States  so  long  as  their  present  form  of 
government  shall  endure— is  whether  the  process  by  which  Mr. 
Hayes  was  declared  to  have  been  elected  was  conducted  accord- 
ing to  the  Constitution.  In  treating  of  this  question  I  shall  be 
obliged  to  speak  of  the  political  parties  whose  contest  for  the 
possession  of  the  executive  office  brought  about  the  unprecedented 
legislation  which  was  resorted  to  for  the  purpose  of  bringing  it  to 
a  close ;  for  although  the  legislation  did  not  expressly  name  the 
two  parties,  it  was  so  framed  as  to  make  it  easy  for  one  of  them 
to  gain  a  victory  over  the  other.  In  consequence  of  the  proced- 
ure that  was  resorted  to,  although  Mr.  Hayes  became  president 
de  facto,  it  can  never  be  said  that  he  became  president  de  jure. 
The  people  of  the  United  States  will,  therefore,  always  have  rea- 
son to  regard  this  as  the  most  unfortunate  occurrence  in  the  his- 
tory of  their  government,  unless  the  conduct  of  the  Supreme 
Court  of  the  United  States  in  regard  to  the  question  of  legal-ten- 
der money  is  entitled  to  that  bad  pre-eminence. 

The  following  are  the  constitutional  provisions  relative  to  the 
choice  of  a  president  and  a  vice-president  which  were  in  force  in 
the  year  1876 : 

ARTICLE  II. 
Section.  1.  The  executive  Power  shall  be  vested  in  a  President  of  the  United 
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States  of  America.  He  shall  hold  his  Office  during  the  Term  of  four  Years,  and, 
together  -with  the  Vice-President,  chosen  for  the  same  Term,  be  elected,  as  follows : 

Each  Slate  shall  appoint,  in  such  Manner  as  the  Legislature  thereof  may 
direct,  a  Number  of  Electors,  equal  to  the  whole  Number  of  Senators  and  Rep- 
resentatives to  which  the  State  may  be  entitled  in  the  Congress  :  but  no  Senator 
or  Representative,  or  Person  holding  an  Office  of  Trust  or  Profit  under  the  United 
States,  shall  be  appointed  an  Elector. 

The  Congress  may  determine  the  Time  of  choosing  the  Electors,  and  the  Day 
on  which  they  shall  give  their  Votes ;  which  Day  shall  be  the  same  throughout 
the  United  States. 

ARTICLE  XII. 

The  Electors  shall  meet  in  their  respective  states,  and  vote  by  ballot  for  Presi- 
dent and  Vice-President,  one  of  whom,  at  least,  shall  not  be  an  inhabitant  of  the 
same  state  with  themselves ;  they  shall  name  in  their  ballots  the  person  voted  for 
as  President,  and  in  distinct  ballots  the  person  voted  for  as  Vice-President,  and 
they  shall  make  distinct  lists  of  all  persons  voted  for  as  President,  and  of  all  per- 
sons voted  for  as  Vice-President,  and  of  the  number  of  votes  for  each,  which  lists 
they  shall  sign  and  certify,  and  transmit  sealed  to  the  seat  of  the  government  of 
the  United  States,  directed  to  the  President  of  the  Senate.  The  President  of  the 
Senate  shall,  in  presence  of  the  Senate  and  House  of  Representatives,  open  all  the 
certificates,  and  the  votes  shall  then  be  counted.  The  person  having  the  greatest 
number  of  votes  for  President,  shall  be  the  President,  if  such  number  be  a  majority 
of  the  whole  number  of  Electors  appointed ;  and  if  no  person  have  such  majority, 
then  from  the  persons  having  the  highest  numbers  not  exceeding  three  on  the  list 
of  those  voted  for  as  President,  the  House  of  Representatives  shall  choose  immedi- 
ately, by  ballot,  the  President.  But  in  choosing  the  President,  the  votes  shall  be 
taken  by  states,  the  representation  from  each  state  having  one  vote  ;  a  quorum  fo> 
this  purpose  shall  consist  of  a  member  or  members  from  two-thirds  of  the  states, 
and  a  majority  of  all  the  states  shall  be  necessary  to  a  choice.  And  if  the  House 
of  Representatives  shall  not  choose  a  President  whenever  the  right  of  choice  shall 
devolve  upon  them,  before  the  fourth  day  of  March  next  following,  then  the  Vice- 
President  shall  act  as  President,  as  in  the  case  of  the  death  or  other  constitutional 
disability  of  the  President. — The  person  having  the  greatest  number  of  votes  as 
Vice-President  shall  be  the  Vice-President,  if  such  number  be  a  majority  of  the 
whole  number  of  Electors  appointed,  and  if  no  person  have  a  majority,  then  from 
the  two  highest  numbers  on  the  list  the  Senate  shall  choose  the  Vice-President ;  a 
quorum  for  the  purpose  shall  consist  of  two-thirds  of  the  whole  number  of  Sena- 
tors, and  a  majority  of  the  whole  number  shall  be  necessary  to  a  choice.  But  no 
person  constitutionally  ineligible  to  the  office  of  President  shall  be  eligible  to  that 
of  Vice-President  of  the  United  States. 

From  these  constitutional  provisions  it  is  to  be  inferred — 

First,  That  "  counting  "  means  more  than  a  bare  arithmetical 

enumeration  ;  that  it  is  a  gwasi-judicial  function,  the  discharge  of 

which  requires  the  ascertainment  of  the  lawful  right  to  act  as 

electors  that  is  claimed  by  or  for  the  persons  who  appear  upon 
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the  "  certificates  "  to  have  so  acted,  and  whose  votes  are  to  be  in- 
cluded in  the  count  or  excluded  therefrom,  according  to  the  cer- 
tificate in  each  case,  when  judged  by  all  the  proofs  proper  to  be 
taken  into  consideration,  it  shows  that  the  persons  giving  electoral 
votes  had  or  had  not  a  lawful  right  to  give  them.  This  function, 
judicial  in  its  nature,  is  to  be  performed  by  the  Senate  and  the 
House  of  Eepresentatives,  in  the  presence  of  each  other,  after  the 
president  of  the  Senate  has,  in  their  presence,  opened  all-  the  cer- 
tificates. The  Constitution  uses  the  terms  "lists  of  all  persons 
voted  for,"  and  the  term  "  certificates ;"  but  both  of  these  terms 
refer  to  the  same  official  paper,  which  is  to  be  examined  in  the 
discharge  of  the  function  of  counting  the  electoral  votes  that 
purport  to  have  been  given  for  a  president  and  a  vice-president 
respectively.  This  function  is  to  be  performed  by  a  body  consti- 
tuted by  the  Senate  and  the  House  of  Eepresentatives  when  as- 
sembled together  for  the  purpose.  This  assembly,  which  I  denom- 
inate "the  Presidential  Convention,"  has  no  other  function  to 
perform  excepting  that  of  counting  the  electoral  votes.  It  has 
no  legislative  power,  although  it  may  adopt  rules  for  the  proper 
and  orderly  conduct  of  its  own  proceedings.' 

Second.  The  electors  are  required  to  meet  in  their  respective 
states,  to  vote  by  ballot  for  president  and  vice-president,  naming 
in  their  ballots  the  person  voted  for  as  president,  and  in  distinct 
ballots  the  person  voted  for  as  vice-2)resident.  They  are  to  make 
distinct  lists  of  all  persons  voted  for  as  president  and  all  persons 
voted  for  as  vice-president,  and  of  the  number  of  votes  for  each, 
which  lists  they  are  to  sign  and  certify,  and  transmit  sealed  to  the 
seat  of  the  government  of  the  United  States,  direct  to  the  pres- 
ident of  the  Senate.  Thus  it  appears  that  the  electors  are  both 
officers  clothed  with  the  authority  of  casting  the  electoral  votes 
of  the  people  of  their  respective  states,  and  also  that  they  are 
to  certify  the  votes  so  cast  by  them. 


1  The  body  that  is  composed  of  the  two  houses  of  Congress,  when  they  are 
in  the  presence  of  each  other  for  the  purpose  of  counting  the  electoral  votes, 
might  be  called  "  the  Electoral  Convention."  But  as  the  phrase  "Electoral  Com- 
mission," which  designates  a  very  different  body,  has  passed  into  history,  I  prefer 
the  phrase  "Presidential  Convention"  to  designate  the  body  to  which  I  refer. 
The  word  ' '  presidential "  is  not  very  good  English,  but  it  has  been  sanctioned  by 
usage.     Noah  Webster  adopted  it. 
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The  first  precedent  of  counting  the  electoral  votes  occurred 
at  a  time  when  there  were  many  members  in  the  two  houses  of 
Congress  who  had  been  members  of  the  convention  which  framed 
the  Constitution,  and  they  and  the  whole  body  of  the  members 
must  have  known  what  the  terms  of  the  Constitution  meant. 
There  were  no  conflicting  certificates.  The  presiding  officer  of 
the  Senate  gave  notice  to  the  House  that  the  Senate  was  ready 
to  proceed  to  the  duty  of  counting  the  electoral  votes.  There- 
upon the  members  of  the  House,  preceded  by  their  speaker,  en- 
tered the  Senate  chamber,  and  both  bodies  being  thus  assembled 
in  joint  meeting,  the  presiding  officer  of  the  Senate,  acting  as  the 
presiding  officer  of  the  joint  assembly,  announced  that  the  two 
houses  "  had  met "  for  the  purpose  of  counting  the  electoral  votes, 
and  that  he,  in  their  presence,  had  opened  all  the  certificates  and  had 
counted  the  votes,  which  he  read  from  a  tabulated  statement  as  fol- 
lows :  For  George  "Washington,  67  votes ;  for  John  Adams,  34  votes; 
the  remaining  votes  being  scattered  between  ten  different  persons. 

This,  therefore,  was  a  case  where  all  the  counting  necessary 
was  a  simple  enumeration  of  the  votes  given  for  the  respective 
persons  as  they  appeared  on  the  face  of  the  certificates,  which 
were  in  no  instance  disputed  or  questioned.  "When  the  next  occa- 
sion arose  for  counting  the  electoral  votes  the  proceedings  were 
somewhat  varied.  This  was  when  "Washington  was  again  elected 
president  and  John  Adams  was  again  elected  vice-president  for 
the  term  commencing  March  4,  1793,  and  terminating  March  3, 
1797.  On  this  occasion  the  Senate  proposed  that  a  joint  com- 
mittee be  appointed  to  ascertain  a  mode  of  examining  the  votes 
for  president  and  vice-president,  and  of  notifying  the  persons  who 
shall  be  elected  of  their  election,  and  for  regulating  the  time, 
place,  and  manner  of  administering  the  oath  of  office  to  the  presi- 
dent. The  House  concurred  in  this  proposal,  and  on  the  12th  of 
February,  1793,  the  joint  committee  reported  that  tellers  be  ap- 
pointed on  the  part  of  each  house ; '  and  thereupon,  on  the  13th 


'Bouvier,  in  bis  Law  Dictionary,  gives  one  of  the  meanings  of  "Teller":  a 
person  appointed  to  receive  and  count  votes  at  an  election— a  scrutineer.  This 
definition  is  quoted  from  Bouvier  by  our  American  lexicographer,  Mr.  Worcester. 
The  sense  in  which  the  word  "teller"  was  used  in  the  proceedings  of  1793  was 
that  of  a  person  appointed  to  enumerate  or  count  votes,  and  to  scrutinize  them,  if 
necessary,  and  to  report  accordingly. 
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of  February,  the  two  houses  assembled,  the  certificates  of  the 
electors  of  the  fifteen  states  in  the  Union,  which  came  by  express, 
were  by  the  vice-president  opened,  read,  and  delivered  to  the  tell- 
ers appointed  for  the  purpose,  who,  having  examined  and  ascer- 
tained the  votes,  presented  a  list  of  them  to  the  vice-president, 
which  list  was  read  to  the  two  houses  as  follows:  For  George 
"Washington,  132 ;  for  John  Adams,  77 ;  for  George  Clinton,  50 ; 
for  Thomas  Jefferson,  4;  for  Aaron  Burr,  1.  Thereupon  the 
vice-president  declared  that  George  Washington  had  been  unani- 
mously elected  President  of  the  United  States  for  the  period  of 
four  years  to  commence  on  the  4th  day  of  March,  1793,  and  that 
John  Adams  had  been  elected  by  a  plurality  of  votes  Vice-Presi- 
dent of  the  United  States  for  the  same  period.  After  this  pro- 
ceeding the  vice-president  delivered  the  duplicate  certificates  of 
the  electors  of  the  several  states,  received  by  post,  to  the  secre- 
tary of  the  Senate,  and  the  two  houses  then  separated.  From 
this  second  precedent  it  appears  that  the  two  houses,  even  in  a 
case  where  there  were  no  disputed  certificates,  did  not  regard  it 
as  a  duty  of  the  vice-president  to  count  the  electoral  votes ;  that 
they  appointed  tellers,  who,  on  behalf  of  the  two  -houses,  were  to 
perform  the  function,  judicial  in  its  nature,  of  ascertaining  and 
declaring  to  each  house  the  result  of  the  election ;  and  thus  the 
proceeding,  at  this  early  period,  became  impressed  with  a  charac- 
ter which  it  has  had  ever  since,  down  to  the  year  1876. 

On  the  1st  of  March,  1792,  Congress  passed  "  An  act  relative 
to  the  election  of  a  President  and  Vice-President  of  the  United 
States,  and  declaring  the  officer  who  shall  act  as  president  in  case 
of  vacancies  in  the  office  both  of  president  and  vice-president." 
This  law  made  it  the  duty  of  the  executive  authority  of  each 
state  to  cause  three  lists  of  the  names  of  the  electors  of  the  state 
to  be  made  and  certified,  and  to  be  delivered  to  the  electors  be- 
fore the  first  Wednesday  in  December;  and  the  electors  were 
required  to  annex  one  of  the  lists  to  each  of  the  lists  of  their 
votes.  It  also  prescribed  how  the  list  should  be  transmitted  to 
the  seat  of  government;  but  the  only  provision  that  it  made 
respecting  the  opening  and  counting  of  the  votes  was  that  "  on 
the  second  Wednesday  in  February  succeeding  every  meeting  of 
the  electors  the  certificates  shall  then  be  opened,  the  votes  count- 
ed, and  the  persons  who  shall  fill  the  offices  of  president  and  vice- 
II.— 26 
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president  ascertained  and  declared  agreeably  to  the  Constitution." 
This  law,  therefore,  left  it  to  each  joint  assembly  of  the  two 
houses  to  ascertain  and  declare  the  persons  who  had  been  chosen 
in  such  manner  as  they  might  see  fit,  and  as  would  be  in  accord- 
ance with  the  Constitution.  The  first  precedent  of  counting  the 
electoral  votes  occurred  in  1789.  The  act  of  March  1,  1792,  was 
passed  before  the  second  precedent  occurred ;  but  it  assumed  that 
the  first  precedent  had  fixed  the  mode  of  counting  the  votes  in  a 
case  where  there  were  no  conflicting  certificates. 

On  the  12th  of  December,  1803,  Congress  proposed  the  Twelfth 
Amendment  of  the  Constitution,  which  would  change  the  provi- 
sions of  the  original  Constitution  so  as  to  require  the  electors  to 
name  in  their  ballots  the  person  voted  for  as  president,  and  in 
distinct  ballots  the  person  voted  for  as  vice-president.  They  were 
to  sign  and  certify  the  lists,  and  transmit  them,  sealed,  to  the 
seat  of  government  of  the  United  States,  directed  to  the  presi- 
dent of  the  Senate.  The  proposed  amendment  then  repeated 
the  existing  provision  of  the  Constitution  in  the  following  words : 
"  The  president  of  the  Senate  shall,  in  the  presence  of  the  Senate 
and  House  of  Eepresentatives,  open  all  the  certificates,  and  the 
votes  shall  then  be  counted."  The  amendment  was  declared  to 
have  been  adopted  in  1804. 

At  the  election  for  the  term  commencing  March  4, 1801,  and 
ending  March  3,  1805,  there  was  no  choice  of  a  president  or  a 
vice-president  by  the  electors,  the  electoral  votes  for  Thomas 
Jefferson  and  Aaron  Burr  being  equal.  The  House  of  Represen- 
tatives, agreeably  to  the  Constitution,  had  to  make  the  choice. 
Mr.  Jefferson  received  the  votes  of  ten  states  as  president,  and 
Mr.  Burr  the  votes  of  four  states,  and  became  vice-president.  The 
votes  of  two  of  the  states  were  in  blank,  and  it  was  so  declared. 

Before  the  election  for  the  term  commencing  March  4,  1805, 
and  ending  March  3, 1809,  Congress  passed,  on  the  27th  of  March, 
1804,  an  act  supplementary  to  the  act  of  1792.  This  was  ren- 
dered necessary  in  consequence  of  the  proposal  of  the  Twelfth 
Amendment  of  the  Constitution.  The  supplementary  act  made 
provision  to  meet  the  contingency  of  the  adoption  of  the  con- 
stitutional amendment  prior  to  the  next  presidential  election.  It 
did  not  change  the  former  law  in  respect  to  the  counting  of  the 
electoral  votes  or  displace  the  former  precedents.     The   provi- 
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sions  of  -these  two  acts  became  embodied  in  the  Kevised  Statutes, 
sections  135  to  143. 

Thus  it  appears  that  the  legislators  of  that  day  devised  a 
method  of  proceeding  which  would  admit,  in  any  case  where  a 
certificate  was  disputed,  of  an  investigation  into  the  rights  of  the 
persons  who  had  acted  as  electors  to  act  in  that  capacity.  If 
nothing  but  a  bare  enumeration  of  the  votes  returned'  by  the 
certificates  was  required,  the  tellers  would  so  report  to  the  joint 
assembly  of  the  two  houses ;  but  if  it  appeared  that  any  certifi- 
cate was  disputed,  the  tellers  would  so  report ;  the  two  houses 
would  investigate  the  facts  in  the  presence  of  each  other,  and 
would  act  upon  them  according  to  the  result  of  the  investigation. 
.  When  Mr.  Madison  was  elected  president  for  the  term  com- 
mencing March  4,  1809,  and  ending  March  3,  1813,  the  House 
sent  a  message  to  the  Senate  informing  that  body  that  the  House 
was  ready  to  attend  to  the  opening  of  the  certificates  and  counting 
the  electoral  votes  for  president  and  vice-president.  When  the 
resolution  for  this  purpose  was  before  the  House  (February  7, 
1809),  Mr.  Eandolph  (John  Randolph,  of  Roanoke)  objected  to 
the  presiding  officer  of  the  Senate  taking  the  chair  at  the  joint 
meeting  of  the  two  houses,  it  being  proposed  that  the  Senate 
attend  in  the  hall  of  the  House.  In  that  case,  Mr.  Randolph  said 
that  the  speaker  was  the  proper  person  to  preside.  Mr.  Ran- 
dolph's objection  was  obviated  by  a  resolution  that  when  the 
Senate  had  entered  the  House  the  speaker  relinquish  the  chair 
to  the  president  of  the  Senate,  the  officer  designated  by  the  Con- 
stitution to  open  the  certificates.  It  is  important  to  note  this 
attention  to  minute  forms,  because  it  evinces  how  careful  the 
members  of  the  House  then  were  in  making  precedents  under  the 
Constitution.  The  proceedings  that  took  place  are  thus  described 
in  the  Annals  of  Congress  : 

"  The  time  for  counting  the  votes  having  arrived,  the  members 
of  the  Senate,  preceded  by  their  sergeant-at-arms,  entered  the 
representatives  chamber,  Mr.  Milledge,  the  president  pro  tempore, 
took  the  speaker's  chair,  and  the  members  took  their  seats  on  the 
right  hand  of  the  chair.  The  tellers  were  ranged  in  front,  and 
the  clerks  of  each  house  on  the  right  and  left  of  the  tellers.  The 
president  of  the  Senate  opened  the  electoral  returns,  one  copy  of 
which  was  handed  to  the  teller  of  the  Senate,  Mr.  S.  Smith,  who 
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read  it ;  the  tellers  of  the  House,  Messrs.  Nicholas  and  Van  Dyke, 
comparing  the  duplicate  returns  handed  to  them.  When  this 
business,  which  occupied  about  two  hours,  was  concluded,  the 
tellers  handed  their  report  to  the  president  of  the  convention, 
who  was  proceeding  to  read  it,  when  Mr.  Hillhouse  observed 
that  the  returns  from  one  of  the  states  appeared  to  be  defective, 
the  governor's  certificate  not  being  attached  to  it.  He  thought 
that  this  might  be  as  proper  a  time  to  notice  it  as  any.  Nothing 
further  being  said  on  the  subject,  however,  the  president  of  the 
Senate  read  the  following  statement  of  the  votes  as  reported  by 
the  tellers : 

"  Recapitulation  of  the  votes  of  the  electors  for  President  of 
the  United  States : 

James  Madison 122 

Charles  C.  Pinckney 47 

George  Clinton 6 

Total 1 75 

"  For  Vice-President  of  the  United  States  : 

George  Clinton 113 

Ruf  us  King 47 

James  Langdon 9 

James  Madison 3 

James  Monroe 3 

Total 175 

"  The  president  of  the  Senate,  pursuant  to  a  joint  resolution  of 
the  two  houses  of  the  7th  instant,  then  announced  the  state  of 
the  votes  to  both  houses  of  Congress,  and  declared  '  that  James 
Madison  was  duly  elected  President  of  the  United  States  for 
four  years,  to  commence  on  the  fourth  day  of  March  next ;  and 
that  George  Clinton  was  duly  elected  Vice-President  of  the  United 
States  for  the  like  term  of  four  years,  to  commence  on  the  said 
fourth  day  of  March  next.'  The  members  of  the  Senate  then 
retired  in  the  same  order  in  which  they  entered." 

Long  before  the  year  1876,  therefore,  it  had  come  to  be  both 
written  and  unwritten  law  that  the  counting  of  the  electoral  votes 
should  be  by  a  process  that  would  bring  before  the  two  houses 
assembled  in  joint  meeting,  the  right  of  persons  to  act  as  electors 
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who  appear  in  the  certificates  to  have  so  acted.  It  resulted  from 
the  nature  of  the  proceeding,  as  settled  by  the  precedents,  that 
when  there  were  no  conflicting  certificates  "counting"  was  sim- 
ply an  arithmetical  enumeration ;  but  that  when  a  question  was 
raised  which  set  of  two  or  more  rival  sets  of  electors  was  the 
lawful  one,  the  two  houses  must  determine  it.  It  also  resulted 
from  the  Constitution,  from  the  legislation  and  the  precedents, 
that  the  function  of  counting  the  electoral  votes  cannot  be  vested 
by  Congress  in  any  other  body,  or  be  devolved  upon  any  other 
body  than  the  two  houses  assembled  in  joint  meeting.  The  act 
of  Congress  passed  January  29,  1877,  under  which  the  Electoral 
Commission  was  constituted,  must  be  tried  by  this  test.  If  it  de- 
volved on  another  body  than  the  two  houses  the  duty  and  power 
of  deciding  who  had  been  elected  president  and  vice-president — 
or  took  from  the  two  houses  the  determination  of  any  question 
arising  on  the  certificates — it  was  an  unconstitutional  law,  and 
the  process  by  which  Mr.  Hayes  was  declared  to  have  been 
elected  was  not  conducted  in  accordance  with  the  Constitution. 
The  fact  that  the  process  was  assented  to  by  both  of  the  po- 
litical parties  of  the  time  can  add  nothing  to  its  constitutional 
validity. 

The  government  of  the  United  States  has  been  administered 
by  a  successful  party  for  so  long  a  period  that  it  must  now  be 
considered  that  political  parties  are  a  kind  of  necessity.  But  it  is 
very  questionable  whether  the  political  parties  of  the  time  being 
should  be  recognized  in  legislation,  which  is  to  prescribe  how  such 
a  constitutional  function  as  that  of  counting  the  electoral  votes 
for  a  president  and  a  vice-president  is  to  be  performed.  The  rea- 
son assigned  in  1876-77  for  constituting  the  Electoral  Commission 
was  that  each  of  the  two  parties  in  Congress  had  a  fixed  deter- 
mination to  bring  about  a  declaration  of  the  choice  of  its  own 
candidates. 

A  belief  prevailed  that  the  Democrats  had  succeeded  in  the 
election.  It  was  shared  by  Mr.  Hayes,  the  Republican  candidate 
for  the  presidency ;  by  General  Grant,  who  was  then  President 
of. the  "United  States;  by  Mr.  Koscoe  Conkling,  the  eminent  sen- 
ator from  New  York;  and  by  many  other  prominent  Repub- 
licans. 

The  steps  that  were  taken  to  change  this  belief  are  now  to  be 
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described.1  The  avowed  and  ostensible  reason  assigned  for  insti- 
tuting the  Electoral  Commission  was  that  the  law  embodied  in 
the  Eevised  Statutes,  from  section  135  to  143,  relative  to  the 
'counting  of  the  electoral  votes,  which  contained  all  the  legislation 
on  the  subject,  was  entirely  inadequate  for  the  contingency  that 
had  arisen.  But  in  order  to  describe  what  the  contingency  was, 
and  to  assign  to  each  of  the  political  parties  its  just  responsibility 
for  it,  it  is  necessary  to  show  how  their  conduct  brought  it  about. 
The  supposed  contingency  arose  in  consequence  of  proceedings  of 
representative  and  prominent  men  taken  before  the  certificates  of 
the  electoral  votes  had  reached  Washington.  The  whole  number 
of  electoral  votes  then  in  the  Union  was  369  — 185  votes  were 
necessary  to  elect  a  president  and  a  vice-president.  A  difference 
of  one  vote  would  turn  the  scale.  At  the  time  of  the  meeting  of 
the  electoral  colleges,  in  December,  18-76,  a  majority  of  the.  return- 
ing boards  in  Florida,  Louisiana,  Oregon,  and  South  Carolina  was 
composed  of  men  notoriously  open  to  influences  of  a  dangerous 
character.  The  election  took  place  on  the  7th  of  November. 
The  majority  claimed  by  the  Democrats  wras  one  only.  If,  by 
any  process  of  making  up  the  official  returns  in  either  of  the 
states  above  named,  that  one  vote  could  be  secured  for  the  Re- 
publican candidates,  the  public  belief  might  be  changed,  and  the 
offices  might  be  secured  for  that  party.  It  was  a  desperate  un- 
dertaking, but  the  stake  was  vast,  and  the  temptation  was  as 
great  as  the  stake. 

Mr.  W.  E.  Chandler,  when  he  reached  New  York,  could  only 
figure  out  for  Hayes  166  electoral  votes.  It  appeared  that  the 
Democrats  claimed  as  absolutely  certain  but  184  votes;  but  it 
was  probable,  and  was  believed,  that  they  had  obtained  185. 
The  Republicans,  being  sure  of  only  166  votes,  required  nineteen 
more  to  make  a  majority.  These  nineteen  votes  must  come  from 
Florida,  Louisiana,  and  South  Carolina.  Mr.  Chandler  immedi- 
ately conceived  and  put  into  operation  a  bold  plan  of  operations. 
It  was  to  deny  and  contradict  the  Democratic  claim  that  a  major- 
ity of  Tilden  electors  had  been  chosen,  and  to  take  instant  measures 
to  secure  the  nineteen  Republican  votes  necessary  from  Florida, 

1  I  condense  an  account  of  these  transactions  from  a  book  entitled,  A  Political 
Crime— The  History  of  the  Great  Fraud.  By  A.  M.  Gibson,  New  York  :  "William 
S.  Goltsberger,  11  Murray  Street,  1885. 
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Louisiana,  and  South  Carolina,  or  as  many  of  them  as  possible. 
Mr.  W.  E.  Chandler's  first  step  was  to  send,  in  his  own  name,  and 
in  that  of  the  chairman,  Mr.  Zachariah  Chandler,  despatches  to 
the  Eepublican  governors  of  Florida,  Louisiana,  and  South  Caro- 
lina, inspiring  them  with  hope,  and  at  the  same  time  telling  them 
that  the  seating  of  Hayes  depended  on  the  result  of  the  counting 
in  their  respective  states.  Telegrams  of  the  same  import  were 
sent  to  other  men  in  the  same  states.' 

These  despatches  bear  date  November  7th,  but  W.  E.  Chandler 
testified  before  the  Potter  Committee  that  they  were  "  really  writ- 
ten and  sent  on  the  morning  of  the  8th."  He  arrived  at  the  Fifth 
Avenue  Hotel  in  New  York  after  midnight  of  the  7th. 

Mr.  Chandler's  plan  embraced  the  following  points :  First,  to 
claim  the  election  of  Hayes  unequivocally,  and  to  persist  in  claim- 
ing it  through  every  channel ;  second,  to  send  emissaries  to  Flor- 
ida, Louisiana,  and  South  Carolina  to  operate  with  the  returning 
boards ;  third,  that  ample  pecuniary  means  be  provided  for  all  con- 
tingencies ;  fourth,  that  communication  be  opened  with  the  pres- 
ident and  the  secretary  of  war  as  soon  as  possible,  so  as  to  secure 
for  the  returning  boards  protection  by  troops  of  the  United 
States. 

All  parts  of  this  plan  were  carried  out  as  its  author  had  de- 
vised them.  He  selected  Florida  as  the  scene  of  his  own  opera- 
tions. In  that  state  the  powers  of  the  Keturning  Board,  or 
Board  of  Canvassers,  were  simply  ministerial ;  they  had  no  discre- 
tionary powers ;  they  could  only  canvass  the  returns  as  the  coun- 
ty returning  officers  forwarded  them,  and  declare  the  result. 
A  majority  of  the  board  were  Kepublicans.  They  were  supposed 
to  be  weak  men,  but  were  believed  to  be  honest.  To  have  the 
countenance  and  support  of  the  President  of  the  United  States 


1  The  following  were  the  despatches  : 

To  Florida  :  "  The  presidential  election  depends  on  the  vote  of  Florida,  and 
the  Democrats  will  try  and  wrest  it  from  us.  Watch  it,  and  hasten  returns.  An- 
swer immediately."  Also:  "  Hayes  defeated  without  Florida.  Do  not  be  cheated 
in  returns.    Answer  when  sure." 

To  Louisiana:  "The  presidential  election  depends  on  the  vote  of  Louisiana, 
and  the  Democrats  will  try  and  wrest  it  from  you.  Watch  it,  and  hasten  returns. 
Answer  immediately.'7 

To  South  Carolina:  "Hayes  is  elected  if  we  have  carried  South  Carolina, 
Florida,  and  Louisiana.     Can  you  hold  your  state  ?    Answer  immediately." 
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-was  of  great  importance  to  Mr.  "W.  E.  Chandler  and  the  men 
who  were  to  embark  with  him  in  the  scheme.  The  name  of  Gen- 
eral Grant  would  have  great  weight  with  the  Eepublican  party, 
and  would  give  encouragement  and  confidence  to  the  men  in 
Florida,  South  Carolina,  and  Louisiana,  on  whose  co-operation 
the  success  of  the  scheme  depended.  The  president  was  in  Phil- 
adelphia, attending  the  closing  ceremonies  of  the  exhibition 
which  had  been  held  in  commemoration  of  the  centennial  anni- 
versary of  the  Declaration  of  Independence.  The  secretary  of 
war,  J.  D.  Cameron,  was  in  Philadelphia.  He  had  the  confi- 
dence of  General  Grant,  and  had  much  influence  with  him.  Not- 
withstanding the  unanimity  with  which  Mr.  Chandler  and  other 
Eepublican  managers  insisted  that  Mr.  Hayes  was  elected,  the 
president  did  not  agree  to  it.  He,  however,  merely  expressed  a 
negative  opinion.  How  his  co-operation  was  obtained  is  a  part 
of  the  secret  history  of  the  affair,  which  has  since  become  pub- 
licly well  known.  General  Grant's  belief  that  Mr.  Tilden  had 
been  elected  alarmed  the  Eepublican  managers,  who  were  gath- 
ered at  the  Fifth  Avenue  Hotel,  in  New  York.  It  was  necessary 
for  them  to  establish  safe  means  of  communicating  with  the 
president  and  secretary  of  war,  in  Philadelphia.  They  could  not 
use  the  wires  of  any  telegraph  company  or  trust  unknown  teleg- 
raphers. A  private  wire  connected  a  private  house  in  New 
York  with  Philadelphia.  An  arrangement  was  made  for  connect- 
ing this  wire  with  one  running  into  the  hotel  where  the  presi- 
dent and  secretary  of  war  were  staying.  By  this  means  confi- 
dential communication  was  established  between  the  Eepublican 
managers,  who  were  gathered  at  the  private  house  in  New  York, 
and  the  president  and  secretary  of  war,  in  Philadelphia.  The 
president  was  requested- to  send  federal  troops  into  the  three 
states  of  Florida,  Louisiana,  and  South  Carolina,  to  prevent  any 
outbreak,  and  to  protect  the  Eepublican  canvassers.  It  was  also 
urged  upon  him  that  gentlemen  of  high  political  standing  and 
eminent  personal  respectability  be  invited  to  go  to  the  capitals 
of  the  different  states  to  secure  a  fair  count  of  the  votes.  The 
president  yielded  his  assent  to  both  of  these  requests,  which 
came  to  him  from  his  political  friends.  On  the  night  of  Novem- 
ber 9th,  at  a  late  hour,  the  following  despatches  were  sent  to 
"Washington : 
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Philadelphia,  November  9,  1876,  10.40  p.m. 
To  General  W.  T.  Sherman,  Washington,  D.  0.  : 

Order  four  companies  of  soldiers  to  Tallahassee,  Florida,  at  once.  Take  them 
from  the  nearest  points,  not  from  Louisiana  or  Mississippi,  and  direct  that  they  be 
moved  with  as  little  delay  as  possible. 

J.  D.  Cameron,  Secretary  of  War. 

Philadelphia,  November  9,  1876,  11  p.m. 
To  General  W.  T.  Sherman,  Washington,  D.  C.  : 

In  addition  to  the  four  companies  ordered  to  Tallahassee,  order  all  troops  in 
Florida  to  the  same  point,  and  if  you  haven't  more  than  the  companies  named, 
draw  from  Alabama  and  South  Carolina.  Advise  me  of  receipt  of  this  and  your 
action. 

J.  D.  Cameron,  Secretary  of  War. 

Philadelphia,  November  9,  1876, 11.15  p.m. 
To  General  W.  T.  Sherman,  Washington,  B.  O.  : 

Telegraph  General  Ruger  to  proceed  at  once  to  Tallahassee,  Florida,  and  upon 
his  arrival  there  to  communicate  with  Governor  Stearns.  Say  to  him  to  leave  af- 
fairs in  South  Carolina  in  hands  of  an  entirely  discreet  and  reliable  officer. 

J.  D.  Cameron,  Secretary  of  War. 

These  orders  were  obeyed,  and  the  Secretary  of  War  was  in- 
formed of  their  execution.  The  next  day  the  president  tele- 
graphed General  Sherman  as  follows : 

Philadelphia,  November  10,  1876. 
(Received  at  Washington,  November  10,  1876,  at  2.16  p.m.) 
To  General  W.  T.  Sherman,  Washington,  D.  O.  : 

Instruct  General  Augur,  in  Louisiana,  and  General  Ruger,  in  Florida,  to  be 
vigilant  with  the  force  at  their  command,  to  preserve  peace  and  good  order,  and 
to  see  that  the  proper  and  legal  boards  of  canvassers  are  unmolested  in  the  per- 
formance of  their  duties.  Should  there  be  any  grounds  of  suspicion  or  fraud- 
ulent counting  on  either  side,  it  shall  be  reported  and  denounced  at  once.  No 
man  worthy  of  the  office  of  president  would  be  willing  to  hold  the  office  if 
counted  in,  placed  there  by  fraud  ;  either  party  can  afford  to  be  disappointed  in  the 
result,  but  the  country  cannot  afford  to  have  the  result  tainted  by  the  suspicion  of 
illegal  or  false  returns. 

U.  S.  Grant. 

This  order  to  General  Sherman  was  intended  for  the  public, 
and  was  given  forthwith  to  the  press.  The  president  was  evident- 
ly anxious  to  satisfy  the  public  that  he  would  not  be  a  party  to 
"fraudulent  counting."  He  concluded  that  he  had  not  expressed 
exactly  his  idea,  and  therefore  sent  from  the  Centennial  Grounds 
the  following  despatch  to  General  Sherman  : 
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Philadelphia,  November  10,  1876. 
(Received  at  Washington,  November  10,  1878,  2.12  p.m.) 

To  General  W.  T.  Slierman,  Washington,  D.  C.  : 

Send  all  the  troops  to  General  Augur  he  may  deem  necessary  to  insure  en- 
tire quiet  and  a  peaceable  count  of  the  ballots  actually  cast.  They  may  be  taken 
from  South  Carolina  unless  there  is  reason  to  expect  an  outbreak  there.  The 
presence  of  citizens  from  other  states,  I  understand,  is  requested  in  Louisiana,  to 
see  that  the  Board  of  Canvassers  malce  a  fair  count  of  the  votes  actually  cast.  It  is  to 
be  hoped  that  representatives  and  fair  men  of  both  parties  will  go. 

U.  S.  Grant. 

Nothing  could  be  more  irregular,  improper,  or  unlawful  than 
this  interference  from  without,  whether  it  was  on  the  part  of 
the  President  of  the  United  States,  or  whether  it  was  on  the 
part  of  public  or  private  men  Avho  were  not  citizens  of  the  states 
in  question.  Presidential  electors  are  officers  of  the  respective 
states  for  which  they  are  chosen  by  the  people  thereof.  The  re- 
turning board  of  each  state  is  to  examine  the  popular  votes,  to 
decide  who  have  been  chosen  electors,  and  to  certify  the  same 
to  the  two  houses  of  Congress.  If  in  the  three  cases  of  Florida, 
South  Carolina,  and  Louisiana  there  was  reason  to  fear  that 
the  returning  boards  would  not  act  honestly,  there  was  nothing 
to  be  done  but  to  wait  until  they  had  acted,  and  then  to  im- 
peach the  certificates  which  they  had  granted  by  adducing  evi- 
dence when  the  certificates  should  come  before  the  two  houses 
of  Congress.  If  there  was  no  reason  to  fear  that  popular  vio- 
lence in  either  of  those  states  would  prevent  the  returning 
boards  from  peaceably  performing  their  functions,  nothing  could 
justify  the  sending  of  United  States  troops  into  the  state  in 
anticipation  of  such  violence,  unless  the  application  should  be 
made  in  due  form  to  the  President  of  the  United  States  by  the 
governor  of  the  state  if  the  legislature  was  not  in  session,  or  by 
the  legislature  if  it  was  in  session,  asking  for  aid  to  protect  the 
state  authorities  against  domestic  violence.  The  only  despatch 
asking  for  troops  came  from  Governor  Stearns,  of  Florida,  on  the 
9th  of  November,  which  said,  "  "We  shall  need  an  army  to  pro- 
tect us."  This  was  not  such  an  application  as  was  authorized 
and  required  by  the  Constitution  of  the  United  States.  To  act 
upon  it  as  President  Grant  did  was  to  act  outside  of  the  Con- 
stitution and  not  within  it.  Consequently,  all  the  troops  sent 
into  either  of  the  three  states  were  there  unlawfully.    The  Presi- 


REPUBLICAN    COMMITTEE   PEARS   A   WATERLOO.     411 

"dent  of  the  United  States  is  not  authorized  to  employ  a  mili- 
tary force  for  the  purpose  of  preserving  order  within  a  state 
unless  he  acts  strictly  within  the  Federal  Constitution. 

The  consequence  of  this  interference  from  without  was  what 
might  have  been  expected.  In  Louisiana  the  canvassers  were 
without  exception  Republicans,  and  in  Florida  only  one  was  a 
Democrat.  The  commanding  generals  were  directed  by  the 
president  to  ascertain  whether  there  were  any  "  grounds  of  sus- 
picion of  fraudulent  counting."  They  could  not  do  this  unless 
they  had  been  directed  to  supervise  the  reception  as  well  as  the 
canvassing  of  the  returns ;  but  this  would  have  cast  suspicion 
upon  the  integrity  of  the  returning  boards.  Before  the  presi- 
dent's despatches  were  sent  to  General  Sherman  the  polls  had 
been  closed  two  whole  days,  and  the  returns  of  the  votes  actually 
cast,  excepting  from  remote  counties  and  parishes  in  Florida  and 
Louisiana,  were  in  Tallahassee  and  New  Orleans.  There  was, 
therefore,  no  possibility  of  fraudulent  counting,  unless  it  was  done  ■ 
by  the  returning  boards. 

On  the  night  of  Tuesday,  November  7,  1876,  tidings  of  dis- 
asters came  from  every  quarter  to  the  rooms  of  the  National 
Eepublican  Committee,  in  the  Fifth  Avenue  Hotel,  New  York 
City.  Long  before  the  dawn  of  the  succeeding  morning  the 
members  of  the  committee  and  the  throng  of  anxious  inquirers 
had  sought  repose  with  the  conviction  that  their  party  had  met 
its  Waterloo.  Just  after  the  last  of  the  managers  had  left, 
"William  E.  Chandler  arrived  from  New  Hampshire.1  He  found 
only  a  few  clerks  in  the  committee  rooms,  who  quickly  told  him 
what  the  situation  seemed  to  be.  The  chairman,  the  secretary, 
everybody,  had  gone  away  believing  that  victory  perched  on  the 
banners  of  their  adversaries.  Mr.  Chandler  took  up  the  de- 
spatches, and  read  them  through.  The  outlook  was  indeed  des- 
perate. Later  telegrams  only  confirmed  the  earlier  bad  news. 
The  only  comforting  account  came  from  the  New  York  Times 
office,  which  was  to  the  effect  that  the  Democrats  claimed  as  abso- 

1  "I  wish  to  state  here  that  when  I  arrived  at  the  Fifth  Avenue  Hotel,  be- 
fore daylight  on  the  morning  of  the  8th  of  November,  I  found  the  committee 
rooms  vacant ;  everybody  had  gone  to  bed.  There  was  no  one  at  the  hotel 
(meaning  the  committee  rooms)  except  a  clerk."  W.  E.  Chandler's  Testimony, 
H.  R.,  Mis.  Doc.  No.  21,  Forty-fifth  Congress,  Third  Session,  p.  537. 
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lutely  certain  but  184  electoral  votes.  But,  on  the  other  hand, 
Chandler  could  only  figure  out  for  Hayes  166  electoral  votes. 
There  were  369  electors,  and  if  the  Democrats  were  certain  of 
184  they  only  needed  one  more  to  give  them  a  majority  of  all 
the  electoral  votes.  The  Republicans,  only  having  sure  166,  re- 
quired nineteen  votes  to  make  a  majority.  It  was  clear  that  the 
nineteen  votes  must  come  from  Florida,  Louisiana,  and  South 
Carolina.  Here,  then,  was  the  opportunity  to  retrieve  disaster. 
Chandler's  plan  of  operations  was  instantly  conceived,  and  the 
execution  thereof  immediately  begun.  He  dictated  and  had 
sent  in  his  own  name  and  in  that  of  the  chairman,  Zach  Chandler, 
despatches  to  the  governors  of  Florida,  Louisiana,  and  South 
Carolina  which  inspired  them  with  hope,  but  left  no  doubt 
that  upon  the  result  of  the  counting  in  their  respective  states 
the  seating  of  Hayes  depended.1  These  were  followed  by  other 
telegrams  of  like  import  to  men  in  the  same  states.  Before 
noon  the  next  day  the  news  from  the  Pacific  coast  confirmed 
the  despatches  of  the  previous  night  which  said  California  had 
been  carried  by  the  Democrats.  "When  Zach  Chandler  and 
others,  who  had  left  the  night  before  dispirited  and  hopeless,  re- 
turned to  the  committee  rooms  the  next  morning  they  found 
W.  E.  Chandler,  who  quickl}'  explained  the  situation  and,  with 
the  skill  of  a  Machiavelli,  outlined  the  scheme  heretofore  men- 
tioned. Its  chief  features  being  the  clamorous  assertion  that 
Hayes  was  elected,  and  defiant  persistence  in  its  repetition; 
the  sending  of  agents  who  could  be  trusted  for  skill  and  lack 
of  scruple  to  the  three  states  to  be  managed ;  the  provision  of 
a  plenty  of  money  for  all  requirements;  and  the  procuring  of 
ample  protection  of  the  returning  boards  by  the  military.  The 
New  York  Times  had,  at  his  suggestion,  that  morning  claimed 
the  election  of  Hayes  and  Wheeler  on  the  assertion  that  Florida, 
Louisiana,  and  South  Carolina  had  been  carried  by  the  Repub- 
licans. 

Mr.  Chandler  proposed  to  take  charge  of  the  work  in  Florida, 
and  to  go  thither  at  once.  A  credit  must  be  opened  for  him 
at  the  Centennial  Bank  of  Philadelphia,2  whose  officers  were  his 
friends,  and  could  be  trusted  to  keep  accounts  which  would  not 


1  Ante,  p.  407. 

1 H.  R.,  Mis.  Doc.  No.  31,  Forty-flf lU  Congress,  Third  Session,  p.  471. 
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prove  troublesome  in  the  future.  He  selected  Florida  as  the 
scene  of  his  operations  because  he  knew  the  powers  of  the 
board  canvassers  of  that  state  were  simply  ministerial,  and  great 
delicacy  and  ingenuity  of  management,  as  well  as  bold,  decisive 
conduct,  might  be  required  to  accomplish  their  purposes.  In 
Louisiana  and  South  Carolina  there  were  many  bold,  unscrupu- 
lous, and  resourceful  men  who  might  be  relied  on  in  any  emer- 
gency, provided  they  were  encouraged  by  the  presence  of  promi- 
nent Northern  Kepublicans  who  could  speak  authoritatively  of 
the  future,  and  provided,  also,  the  authorities  in  "Washington 
spoke  in  no  uncertain  tones,  and  emphasized  their  utterances 
with  the  proper  display  of  military  power. 

As  the  members  of  the  National  Committee  and  the  local 
party  managers  of  New  York  City  gathered  at  the  headquarters, 
Wednesday,  they  were  informed  of  the  exigencies  of  the  situa- 
tion, and  the  desperate  measures  necessary  to  bring  Mr.  Hayes 
in.  The  chairman  had  promptly  sent  the  famous  but  untruthful 
despatch,  to  which  he  undeviatingly  adhered,  "  Hayes  has  185 
electoral  votes  and  is  elected."  That  day  and  night  the  arrange- 
ments for  men  and  means  to  be  sent  to  Florida,  Louisiana,  and 
South  Carolina  were  made,  and  before  Thursday  evening  they 
were  on  their  way.  W.  E.  Chandler  left  Wednesday  night  for 
Florida,  and  from  Lynchburg,  Virginia,  wrote  the  following  letter 
to  Zach  Chandler — under  cover  to  M.  A.  Clancy : ' 

The  Arlington,  Lynchburg,  Va.  ,  November  9. 

My  Dear  Sir, — Please  think  over  and  guard  every  possible  contingency 
in  all  the  states.  Ascertain  what  the  laws  of  every  Hayes  state  are  about  vacan- 
cies. There  is  danger  of  some  form  being  neglected,  especially  in  Oregon,  which 
is  so  far  away,  and  has  a  Democratic  governor.  Will  Senator  Edmunds  give  his 
best  thought  to  this  subject,  and  notify  every  Hayes  state  what  precautions  to 
adopt — to  search  their  stale  laws  carefully,  and  obey  them  literally  ? 

Colorado  must  especially  be  looked  after,  and  the  danger  of  bribery  of  the 
legislature  guarded  against. 

I  got  delayed  overnight  and  shall  omit  Raleigh,  but  went  to  see  Chamber- 
lain about  Oranges  before  eating  the  latter  (Florida  before  reaching  there).  I 
will  telegraph  Clancy,  and  will  sign  Everett  Chase,  and  you  may  telegraph  me 
same  way,  care  the  governors,  and  sign  Clancy,  and  not  Z.  C,  and  don't  telegraph 
unless  necessary.  Remember  Crapsey  was  to  telegraph  J.  J.  Ridenour,  Fifth 
Avenue.     You  left  that  off  the  cipher. 


1  H.  R  ,  Mis.  Doc.  No.  31,  Forty-fifth  Congress,  Third  Session,  p.  526. 
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Thomas  J.  Brady, '  with  a  force  of  special  agents  of  the 
Post-office  Department,  followed  Mr.  Chandler,  bearing  also  a 
sum  of  money  for  immediate  use.  The  Department  of  Justice 
ordered  its  available  detectives  to  report  to  Chandler  at  the 
earliest  moment  in  Tallahassee.  William  A.  Cook,  of  "Washing- 
ton, at  Chandler's  suggestion,  was  sent  to  Columbia,  South 
Carolina,  to  overlook  operations  at  that  point,  and  messengers 
were  despatched  to  New  Orleans,  bearing  sinews  of  war  and 
intelligence  that  representative  men  would  follow  immediately. 
There  was  absolute  silence  preserved  about  these  movements. 
The  telegraph  was  resorted  to  only  in  cases  of  necessity,  as 
W.  E.  Chandler  had  advised. 

The  reiterated  despatch  of  Zach  Chandler,  "  Hayes  has  185 
electoral  votes  and  is  elected,"  was  interpreted  by  Hayes  himself 
as  without  serious  significance.  In  an  interview  published  in  the 
Cincinnati  papers2  Thursday  morning  the  defeated  candidate 
said :  "  I  think  we  are  defeated,  in  spite  of  recent  good  news.  I 
am  of  the  opinion  that  the  Democrats  have  carried  the  country 
and  elected  Tilden,  as  it  now  seems  necessary  for  the  Republicans 
to  carry  all  the  states  now  set  down  as  doubtful  to  secure  even 
a  majority  of  one.  I  don't  think  encouraging  despatches  ought 
to  be  given  to  the  public  now,  because  they  might  mislead 
enthusiastic  friends  to  bet  on  the  election  and  lose  their  money. 
I  do  heartily  deprecate  these  despatches." 

It  was  an  undertaking  from  which  timid  men  would  have 
shrunk  with  fear,  and  which  honorable  men  would  have  contem- 
plated with  horror.  It  was  absolutely  known  Thursday  evening 
that  the  people  of  Florida  and  Louisiana  had  chosen  Democratic 
electors.  Therefore,  the  will  of  the  people  must  be  disregarded. 
The  result  determined  by  the  constitutional  methods  at  the  polls 
must  be  reversed.  In  Louisiana  the  machinery  provided  by  an 
alien  and  wholly  irresponsible  government  might  be  abused  for 
this  unholy  purpose.  The  election  law,  enacted  in  defiance  of 
the  state  constitution  to  enable  a  few  scoundrels  to  continue 
their  corrupt  and  detestable  rule,  prescribed  certain  methods  by 
which  the  people  might  be  disfranchised.      Unless  these  were 


'  H.  R.,  Mis.  Doc.  No.  31,  Part  IV.,  Forty-fifth  Congress,  Third  Session,  p.  59. 
a  New  York  Sun,  November  9,  1876.     Despatch  from  Cincinnati. 
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strictly  observed  the  Eeturning  Board,  as  will  be  seen  hereafter, 
could  not  legally  reject  a  single  vote  which  had  been  returned 
by  the  election  officers.  However,  the  Returning  Board  was  com- 
posed of  desperate  men  who  would  scruple  at  nothing,  provided 
they  were  protected  and  assured  of  adequate  rewards. 

In  Florida  the  situation  was  altogether  different.  The  Board 
of  State  Canvassers  was  not  vested  with  discretionary  powers. 

Ministerial  powers  alone  were  devolved  upon  them  by  the 
statute.  To  canvass  the  returns  received  from  the  returning 
officers,  and  formally  announce  the  result  was  the  extent  of  their 
powers.  The  larger  part  of  the  Board  of  Canvassers  were  Repub- 
licans. While  no  one  supposed  them  to  be  strong  men,  they  were 
not  regarded  as  dishonest. 

Mr.  George  W.  Childs  has  discovered  to  us  the  fact  that "  an  emi- 
nent Republican  senator"  and  other  "leading  Republicans"  were 
early  at  his  office  to  meet  General  Grant  the  morning  after  the 
election,  and  the  unanimity  with  which  they,  "  notwithstanding 
the  returns,"  insisted  that  Hayes  was  elected.  Grant,  Mr.  Childs 
asserts,  did  not  agree  to  this,  but  contented  himself  with  merely 
expressing  a  negative  opinion.  Undoubtedly  this  expression  of 
General  Grant's  opinion  was  quickly  communicated  to  the  chair- 
man of  the  National  Republican  Committee  in  New  York.  It  is 
certain  that  on  the  following  day  there  was  great  perturbation 
manifested  by  the  Republican  managers  gathered  at  the  Fifth 
Avenue  Hotel.  It  was  deemed  of  the  utmost  importance  that 
certain  persons  should  have  safe  means  of  communicating  with 
the  president  and  the  secretary  of  war  in  Philadelphia. 

While  the  president  and  the  secretary  of  war  were  at  the 
Continental  Hotel  in  Philadelphia,  a  connecting  wire  was  ar- 
ranged so  as  to  make  confidential  conversation  practicable  be- 
tween those  high  officers  and  the  managers  of  the  Republican 
party  at  their  headquarters  in  the  Fifth  Avenue  Hotel,  New 
York. 

The  first  and  most  important  thing  was  to  secure  the  fullest 
possible  co-operation  of  the  president.  The  situation  was  care- 
fully and  ingeniously  explained,  and  the  utmost  stress  was  laid 
upon  the  conditions  of  affairs  in  Florida,  Louisiana,  and  South 
Carolina.  The  imminent  danger  not  only  of  an  outbreak  was 
dwelt  upon,  but  it  was  insisted  that  the  lives  of  the  Republican 
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canvassers  would  not  be  safe  unless  an  overwhelming  force  of 
federal  troops  were  present  to  awe  the  turbulent  populace  and 
restrain  daring  Democratic  leaders.  It  was  urged  that  gentlemen 
of  high  political  standing  and  eminent  personal  respectability 
ought  to  be  invited  to  go  to  the  capitals  of  the  different  states  to 
secure  a  fair  count  of  the  votes.  It  is  not  to  be  wondered  at  that 
the  president,  under  these  circumstances,  should  have  accorded  all 
that  was  asked  by  his  party  friends.  The  responses  from  the 
president  were  satisfactory,  and  that  very  night  the  orders  were 
issued.1 

The  federal  troops  in  South  Carolina a  had,  two  weeks  before 
the  November  election,  been  increased  by  ordering  thither  every 
available  man  on  the  Atlantic  seaboard  from  Fortress  Monroe 
northward,  making  in  all  thirty-three  companies  stationed  in  dif- 
ferent parts  of  that  state.  Ten  of  these  companies,  with  two  from 
Atlanta,  Georgia,  with  General  Kuger  in  command,  were  sent 
to  Florida,  under  orders  to  act  in  conjunction  with  Governor 
Stearns.  Three  full  regiments  had  already  been  ordered  to  New 
Orleans  before  the  last  despatch  to  General  Sherman  was  sent  by 
the  President.3  The  two  telegrams  of  the  president  of  November 
10th  to  General  Sherman  were  not  in  accordance  with  the  ar- 
rangement made  the  preceding  night  over  that  private  wire.  Their 
language  shows  that  Grant  was  endeavoring  to  guard  against 
some  apprehended  excess  of  zeal.  Their  tone  is  confirmatory  of 
Mr.  Childs's  statement  about  Grant's  belief  in  Tilden's  election. 
The  commanding  generals  were  directed,  first,  "  to  see  that  the 
proper  and  legal  boards  of  canvassers  are  unmolested  in  the  per- 
formance of  their  duties ;"  second,  "  should  there  be  any 
grounds  of  suspicion  of  fraudulent  counting  on  either  side,  it 
should  be  reported  and  denounced  at  once."  The  first  direction 
could  be  carried  out  easily  enough. 

There  was  no  danger  whatever  of  the  "boards  of  canvassers" 
being  molested  in  the  performance  of  their  duties.  General 
Sherman,4  who  was  ordered  to  New  Orleans,  arrived  there  on  the 
15th,  and  reported  on  the  16th  that  there  was  "  very  little  excite- 


1  Ante,  pp.  409,  410. 

2H.  R.,  Ex.  Doc.  No.  30,  Forty- fourth  Congress,  Second  Session,  pp.  17-22. 

8  Ibid.,  p.  27.  «Ibid.,  p.  41. 
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ment "  and  "  no  appearance  of  any  trouble."  It  was,  of  course, 
entirely  within  the  scope  of  executive  authority  to  have  instruct- 
ed General  Augur,  in  Louisiana,  and  General  Euger,  in  Florida,  in 
the  event  of  an  outbreak,  to  co-operate  with  the  local  authorities 
"  to  preserve  peace  and  good  order."  ]STo  other  use  of  the  federal 
troops  was  justifiable,  and  in  strict  compliance  with  law  even  that 
could  not  be  ordered  until  the  governors  of  the  respective  states 
had  reported  that  they  were  unable  to  preserve  the  peace  and 
protect  all  classes  of  citizens  against  domestic  violence,  unlawful 
combinations,  or  conspiracies. ' 

But  how  were  the  commanding  generals  to  discover  whether 
there  were  "  any  grounds  of  suspicion  or  fraudulent  counting  on 
either  side,"  and  to  whom  were  they  to  report  and  denounce  it  ? 
The  counting  was  to  be  done  by  the  canvassing  boards.  In  Lou- 
isiana the  canvassers  were  without  exception  Republicans,  and  in 
Florida  only  one  was  a  Democrat.  How  could  the  commanding 
generals  ascertain  whether  there  were  any  "  grounds  for  suspicion 
of  fraudulent  counting"  unless  they  had  been  directed  to  super- 
vise the  reception  as  well  as  the  canvassing  of  the  returns  ?  But 
this  would  have  cast  suspicion  on  the  integrity  of  the  returning 
boards.  Was  this  not  the  object  of  the  president's  semi-military 
orders  ?  "  A  fair  count  of  the  votes  actually  cast "  was  precisely 
what  the  Republican  managers  did  not  want.  Fair  and  honest 
returns  of  the  "  votes  actually  cast "  would  have  made  Samuel  J. 
Tilden  the  next  President  of  the  United  States.  Before  the  pres- 
ident's remarkable  despatches  were  sent  to  General  Sherman  the 
polls  had  been  closed  two  whole  days  and  the  returns  "of  the 
votes  actually  cast,"  save  from  remote  countries  and  parishes  in 


1  The  only  despatch  asking  for  troops  came  from  Governor  Slearns,  of  Flor- 
ida, on  November  9th,  and  was  as  follows:  "  "We  shall  need  an  army  to  protect 
us.  Our  special  train,  leaving  here  last  night  for  the  Chattahoochee  to  despatch 
couriers  to  verify  and  secure  intact  the  returns  from  western  countries,  was  Ku- 
kluxed  a  few  milts  west  of  here,  and  the  train  thrown  from  the  track,  which  was 
torn  up  and  blocked  in  several  places.  Give  us  quickly  all  the  protection  possi- 
ble." This  despatch  was  sent  to  Philadelphia  to  the  president  by  George  W". 
Childs,  who  also  informed  him  of  the  consultation  to  be  held  that  night  over  Jay 
Gould's  private  wire.  The  statement  about  special  train  being  Ku-kluxed  was  un- 
true. There  was  no  obstruction  on  the  track.  It  was  merely  an  ordinary  accident 
on  a  Florida  railroad  which  was  in  bad  condition  at  that  time.  Mis.  Doc.  No.  42, 
Forty-fourth  Congress,  Second  Session,  pp.  435,  436. 

II.— 27 
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Florida  and  Louisiana,  were  in  Tallahassee  and  New  Orleans. 
There  was,  therefore,  no  possibility  of  "fraudulent  counting"  un- 
less it  was  done  by  the  returning  boards. 

The  direction  to  report  and  denounce  at  once  "grounds  of 
suspicion  of  fraudulent  counting  on  either  side  "  did  not  embar- 
rass the  visiting  statesmen.  They  were  determined  to  interpret 
to  suit  themselves  the  president's  instructions.  The  further  dec- 
laration that  "no  man  worthy  of  the  office  of  president  would 
be  willing  to  hold  the  office  if  counted  in,  placed  there  by  fraud," 
was  without  other  meaning  to  average  politicians  than  high-sound- 
ing words  intended  to  deceive  the  public  and  cloak  evil  designers. 

The  intention  was  to  use  the  machinery  of  the  returning 
boards  to  return  as  elected  the  Eepublican  electors  of  Florida, 
Louisiana,  and  South  Carolina,  regardless  "  of  the  votes  actually 
cast."  No  fear  was  entertained  of  this  not  being  done  in  Louisi- 
ana and  South  Carolina.  The  character  of  the  Eepublican  offi- 
cials in  those  states  was  known.  They  could  be  depended  upon 
if  properly  "protected"  and  adequately  "encouraged."  The 
"  encouragement "  was  en  route,  and  the  action  of  the  president 
and  secretary  of  war  left  no  doubt  as  to  their  co-operation  by  the 
use  of  the  army.  In  Florida  the  conditions  were  less  favorable. 
There  were  doubts  as  to  the  powers  of  the  Returning  Board  as 
well  as  the  dependence  to  be  placed  in  the  members  thereof.1 
But  the  troops  were  on  hand,  and  so  was  "W".  E.  Chandler.  The 
sinews  of  war  were  coming. 


1  W.  E.  Chandler  telegraphed  to  Zach  Chandler  from  Tallahassee,  November 
13th,  as  follows:  "Florida  swarming  with  prominent  Democrats.  Send  some 
Republican  lawyers  and  eminent  men.  Send  Jones  to  E.  A.  Rollins,  Phila.  Have 
Arthur  William  warm  men  acting  cold." 

According  to  Chandler's  account  of  his  cipher  to  the  Potter  Committee  (p.  471, 
H.  R.,  Mis.  Doc.  No.  31,  Forty-fifth  Congress,  Third  Session),  "send  Jones  to  E. 
A.  Rollins,  Phila.,"  meant  send  $2000  to  Centennial  Bank,  Philadelphia,  so  I  can 
draw  from  it.  "Have  Arthur  William  warm  men  acting  cold"  meant  have  Ar- 
thur (C.  A.)  send  Republicans,  men  acting  with  Democrats.  H.  R.,  Mis.  Doc.  No. 
42,  Forty-fourth  Congress,  Second  Session,  p.  439. 

Again,  November  15th,  he  telegraphed  to  the  same  :  "Florida  needs  eminent 
counsel  and  help  more  than  Louisiana.  Can  you  send  Robinson  as  well  as  Jones  ? 
Doctors  plenty  here."  He  wanted  ("Robinson")  $3000,  and  ("Jones")  $2000, 
making  $5000.  "Doctors  plenty  here" — Danger  great  here.  H.  It.,  Mis.  Doc. 
No.  42,  Forty-fourth  Congress,  Second  Session,  p.  439,  and  ibid.  No.  31,  Forty- 
fifth  Congress,  Third  Session,  p.  470. 
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The  secretary  of  war  telegraphed  personally  to  Governor 
Stearns,  informing  him  that  "  a  sufficient  number  of  troops  had 
been  ordered  in  Tallahassee  to  give  you  the  aid  desired." '  This 
language  was,  of  course,  deliberately  used.  It  is  important,  be- 
cause it  shows  that  the  troops  were  sent  to  "aid,"  and  not  be- 
cause there  was  need  of  "  protection."  At  the  same  time  Zach 
Chandler  had  telegraphed  to  Stearns2  that  W.  E.  Chandler  was 
"  on  the  way  to  aid."  The  reception  of  these  telegrams  of  No- 
vember 8th  and  9th  to  Stearns,  and  those  of  the  president  to  Gen- 
eral Sheridan,  of  November  10th,  were  interpreted  in  Florida  as 
they  were  meant  to  be,  and  the  managers  in  Tallahassee  sent  de- 
spatches to  every  quarter  of  the  state  on  the  10th,  two  days  after 
the  election,  like  this :  "  The  national  ticket  depends  on  Florida. 
Save  every  vote  to  swell  our  majority."  Three  days  later,  on  the 
arrival  of  "W.  E.  Chandler,  telegrams  were  sent  to  local  Eepubli- 
can  managers,  telling  them  that  the  "  state  was  close,  and  you 
must  make  effort  to  render  every  possible  assistance,"  and  that 
"  funds  from  Washington " 3  would  be  on  hand  to  meet  every 
requirement.  The  replies  *  from  subordinates  in  various  localities 
in  many  instances  demanded  the  assistance  of  federal  troops,  and 
Stearns  issued  his  orders  to  General  Euger,  who  was  directed  by 
the  secretary  of  war  to  obey. 

The  following  statements  are  prefixed  by  way  of  preface  to  the 
official  Eeport  of  the  Electoral  Commission : 

ELECTORAL  COUNT  OP  1877. 

The  disputes  as  to  the  votes  cast  in  some  of  the  states  by  the 
respective  sets  of  persons  claiming  to  have  been  chosen  electors  at 
the  popular  elections  held  therein  on  the  7th  day  of  November, 
a.d.  1876,  were  of  such  a  nature  as  to  lead  to  grave  fears  that  dif- 
ficulty might  ensue  if  there  were  no  further  provision  for  the 
case  than  was  contained  in  some  of  the  sections  of  the  act  of  Con- 
gress of  March  1,  1792,  and  the  act  of  March  6, 1804,  embodied  in 
the  Eevised  Statutes  from  section  135  to  143,  which  sections  con- 
tained all  the  legislation  that  had  been  provided  for  any  such  con- 


'  H.R.,  Mis.  Doc.  No.  42,  Forty-fourth  Congress,  Second  Session,  p.  436. 
2  Ibid., 'p.  437.  "  Ibid.,  p.  436.  4  Ibid.,  p.  437. 
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tingency  and  that  seemed  to  be  entirely  inadequate.  When  the 
second  session  of  the  Forty-fourth  Congress  convened,  the  subject 
immediately  attracted  attention  in  both  houses.  On  the  14th  of 
December,  1876,  the  House  of  Representatives  passed  a  resolution 
for  the  appointment  of  a  committee  of  seven,  with  power  to  act 
in  conjunction  with  any  similar  committee  appointed  by  the  Sen- 
ate, to  prepare  and  report  without  delay  a  measure  for  the  remov- 
al of  differences  of  opinion  as  to  the  proper  mode  of  counting  the 
electoral  votes  for  President  and  Vice-President  of  the  United 
States,  and  as  to  the  manner  of  determining  questions  which 
might  arise  as  to  the  legality  and  validity  of  the  returns  of  such 
votes  made  by  the  several  states,  to  the  end  that  the  votes  should 
be  counted  and  the  result  declared  "  by  a  tribunal  whose  authority 
none  can  question,  and  whose  decision  all  will  accept  as  final." 

On  the  18th  of  December  the  Senate  referred  the  message  of 
the  House  of  Representatives,  communicating  its  resolution,  to  a 
select  committee,  to  be  composed  of  seven  senators,  with  power 
"  to  prepare  and  report,  without  unnecessary  delay,  such  a  meas- 
ure, either  of  a  legislative  or  other  character,  as  may  in  their 
judgment  be  best  calculated  to  accomplish  the  lawful  counting  of 
the  electoral  votes,  and  best  disposition  of  all  questions  connected 
therewith,  and  the  due  declaration  of  the  result,"  and  also  with 
power  "  to  confer  and  act  with  the  committee  of  the  House  of 
Representatives." 

The  committees  provided  for  by  these  resolutions  were  com- 
posed, on  the  part  of  the  Senate,  of  George  F.  Edmunds,  of  Ver- 
mont ;  Oliver  P.  Morton,  of  Indiana ;  Frederick  T.  Frelinghuysen, 
of  New  Jersey ;  Roscoe  Conkling,  of  New  York ;  Allen  G.  Thur- 
man,  of  Ohio  ;  Thomas  F.  Bayard,  of  Delaware  ;  and  Matt  W. 
Ransom,  of  North  Carolina ;  and,  on  the  part  of  the  House  of  Rep- 
resentatives, of  Henry  P>.  Payne,  of  Ohio ;  Eppa  Hunton,  of  Vir- 
ginia ;  Abram  S.  Hewitt,  of  New  York ;  William  M.  Springer,  of 
Illinois;  George  W.  McCrary,  of  Iowa;  George  F.  Hoar,  of  Mas- 
sachusetts ;  and  George  Willard,  of  Michigan. 

On  the  18th  of  January,  1877,  these  committees  submitted  a 
report  to  the  respective  houses,  signed  by  all  their  members  ex- 
cept Senator  Morton,  recommending  the  passage  of  a  bill,  which, 
after  discussion  in  both  houses,  became  a  law  on  the  29th  of  Jan- 
uary, in  the  precise  words  reported,  as  follows : 
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TIIE  ACT   CREATING   THE  ELECTORAL   COMMISSION. 

Be  it  enacted  by  tlie  Senate  and  House  of  Bepresentatives  of  the  United  States 
of  America  in  Congress  assembled,  That  the  Senate  and  House  of  Representatives 
shall  meet  in  the  hall  of  the  House  of  Representatives,  at  the  hour  of  one  o'clock 
post  meridian,  on  the  first  Thursday  in  February,  anno  Domini  eighteen  hun- 
dred and  seventy-seven,  and  the  president  of  the  Senate  shall  be  their  pro- 
siding  officer.  Two  tellers  shall  be  previously  appointed  on  the  part  of  the 
Senate,  and  two  on  the  part  of  the  House  of  Representatives,  to  whom  shall 
be  handed,  as  they  are  opened  by  the  president  of  the  Senate,  all  certificates, 
and  papers  purporting  to.be  certificates,  of  the  electoral  votes,  which  certificates 
and  papers  shall  be  opened,  presented,  and  acted  upon  in  the  alphabetical  order  of 
the  states,  beginning  with  the  letter  A ;  and  said  tellers,  having  then  read  the 
same  in  the  presence  and  hearing  of  the  two  houses,  shall  make  a  list  of  the 
Totes  as  they  shall  appear  from  the  said  certificates ;  and  the  votes  having 
been  ascertained  and  counted  as  in  this  act  provided,  the  result  of  the  same 
shall  be  delivered  to  the  president  of  the  Senate,  who  shall  thereupon  announce 
the  state  of  the  vote  and  the  names  of  the  persons,  if  any,  elected,  which  an- 
nouncement shall  be  deemed  a  sufficient  declaration  of  the  persons  elected  Presi- 
dent and  Vice-president  of  the  United  States,  and,  together  with  a  list  of  the 
votes,  be  entered  on  the  journals  of  the  two  houses.  Upon  such  reading  of  any 
such  certificate  or  paper  where  there  shall  be  only  one  return  from  a  state,  the 
president  of  the  Senate  shall  call  for  objections,  if  any.  Every  objection  shall  be 
made  in  writing,  and  shall  state  clearly  and  concisely,  and  without  argument,  the 
ground  thereof,  and  shall  be  signed  by  at  least  one  senator  and  one  member  of  the 
House  of  Representatives  before  the  same  shall  be  received.  When  all  objections 
so  made  to  any  vote  or  paper  from  a  state  shall  have  been  received  and  read,  the 
Senate  shall  thereupon  withdraw,  and  such  objections  shall  bo  submitted  to  the 
Senate  for  its  decision;  and  the  speaker  of  the  House  of  Representatives  shall,  in 
like  manner,  submit  such  objections  to  the  House  of  Representatives  for  its  deci- 
sion ;  and  no  electoral  vote  or  votes  from  any  state  from  which  but  one  return  has 
been  received  shall  be  rejected  except  by  the  affirmative  vote  of  the  two  houses. 
When  the  two  houses  have  voted,  they  shall  immediately  again  meet,  and  the 
presiding  officer  shall  then  announce  the  decision  of  the  question  submitted. 

Section  2.  That  if  more  than  one  return,  or  paper  purporting  to  be  a  re- 
turn, from  a  state  shall  have  been  received  by  the  president  of  the  Senate  pur- 
porting to  be  the  certificates  of  the  electoral  votes  given  at  the  last  preceding  elec- 
tion for  president  and  vice-president  in  such  state  (unless  they  shall  be  duplicates 
of  the  same  return),  all  such  returns  and  papers  shall  be  opened  by  him  in  the 
presence  of  the  two  houses  when  met  as  aforesaid,  and  read  by  the  tellers,  and  all 
such  returns  and  papers  shall  thereupon  be  submitted  to  the  judgment  and  deci- 
sion, as  to  which  is  the  true  and  lawful  electoral  vote  of  such  state,  of  a  commission 
constituted  as  follows,  namely:  During  the  session  of  each  house  on  the  Tuesday 
next  preceding  the  first  Thursday  in  February,  eighteen  hundred  and  seventy7 
seven,  each  house  shall,  by  vim  wee  vote,  appoint  five  of  its  members,  who,  with 
the  five  associate  justices  of  the  Supreme  Court  of  the  United  States,  to  be  ascer- 
tained as  hereinafter  provided,  shall  constitute  a  commission  for  the  decision  of  all 
questions  upon  or  in  respect  of  such  double  returns  named  in  this  section.    On 
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the  Tuesday  next  preceding  the  first  Thursday  in  February,  anno  Domini  eighteen 
hundred  and  seventy -seven,  or  as  soon  thereafter  as  may  be,  the  associate  justices 
of  the  Supreme  Court  of  the  United  States  now  assigned  to  the  first,  third,  eighth, 
and  ninth  circuits  shall  select,  in  such  manner  as  a  majority  of  them  shall  deem 
fit,  another  of  the  associate  justices  of  said  court,  which  five  persons  shall  be  mem- 
bers of  said  commission,  and  the  person  longest  in  commission  of  said  five  justices 
shall  be  the  president  of  said  commission.    The  members  of  said  commission  shall 
respectively  take  and  subscribe  the  following  oath:  "I, ,  do  sol- 
emnly swear  (or  affirm,  as  the  case  may  be)  that  I  will  impartially  examine  and 
consider  all  questions  submitted  to  the  commission  of  which  I  am  a  member,  and 
a  true  judgment  give  thereon,  agreeably  to  the  Constitution  and  the  laws:  so  help 
me  God  ;"  which  oath  shall  be  filed  with  the  secretary  of  the  Senate.     When  the 
commission  shall  have  been  thus  organized,  it  shall  not  be  in  the  power  of  either 
house  to  dissolve  the  same,  or  to  withdraw  any  of  its  members ;  but  if  any  such 
senator  or  member  shall  die  or  become  physically  unable  to  perform  the  duties  re- 
quired by  this  act,  the  fact  of  such  death  or  physical  inability  shall  be  by  said 
commission,  before  it  shall  proceed  further,  communicated  to  the  Senate  or  the 
House  of  Representatives,  as  the  case  may  be,  which  body  shall  immediately  and 
without  debate  proceed  by  viva  voce  vote  to  fill  the  place  so  vacated,  and  the  per- 
son so  appointed  shall  take  and  subscribe  the  oath  hereinbefore  prescribed,  and 
become  a  member  of  said  commission ;  and,  in  like  manner,  if  any  of  said  justices 
of  the  Supreme  Court  shall  die  or  become  physically  incapable  of  performing  the 
duties  required  by  this  act,  the  other  of  said  justices,  members  of  said  commission, 
shall  immediately  appoint  another  justice  of  said  court  a  member  of  said  commis- 
sion, and,  in  such  appointments,  regard  shall  be  had  to  the  impartiality  and  free- 
dom from  bias  sought  by  the  original  appointments  to  said  commission,  who  shall 
thereupon  immediately  take  and  subscribe  the  oath  hereinbefore  prescribed,  and 
become  a  member  of  said  commission  to  fill  the  vacancy  so  occasioned.     All  the 
certificates  and  papers  purporting  to  be  certificates  of  the  electoral  votes  of  each 
state  shall  be  opened,  in  the  alphabetical  order  of  the  states,  as  provided  in  Section 
1  of  this  act;  and  when  there  shall  be  more  than  one  such  certificate  or  paper, 
as  the  certificate  and  paper  from  such  state  shall  be  opened  (excepting  duplicates 
of  the  same  return),  they  shall  be  read  by  the  teller,  and  thereupon  the  president 
of  the  Senate  shall  call  for  objections,  if  any.    Every  objection  shall  be  made  in 
writing,  and  shall  state  clearly  and  concisely,  and  without  argument,  the  ground 
thereof,  and  shall  be  signed  by  at  least  one  Senator  and  one  member  of  the  House 
of  Representatives  before  the  same  shall  be  received.     When  all  such  objections 
so  made  to  any  certificate,  vote,  or  paper  from  a  state  shall  have  been  received  and 
read,  all  such  certificates,  votes,  and  papers  so  objected  to,  and  all  papers  accom- 
panying the  same,  together  with  such  objections,  shall  be  forthwith  submitted  to 
said  commission,  which  shall  proceed  to  consider  the  same,  with  the  same  powers, 
if  any,  now  possessed  for  that  purpose  by  the  two  houses  acting  separately  or  to- 
gether, and,  by  a  majority  of  votes,  decide  whether  any  and  what  votes  from  such 
state  are  the  votes  provided  for  by  the  Constitution  of  the  United  States,  and  how 
many  and  what  persons  were  duly  appointed  electors  in  each  state,  and  may  there- 
in take  into  view  such  petitions,  depositions,  and  other  papers,  if  any,  as  shall,  by 
the  Constitution  and  now  existing  law,  be  competent  and  pertinent  in  such  con- 
sideration ;  which  decision  shall  be  made  in  writing,  stating  briefly  the  ground 
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thereof,  and  signed  by  the  members  of  said  commission  agreeing  therein;  where- 
upon the  two  houses  shall  again  meet,  and  such  decision  shall  be  read  and  entered 
in  the  journal  of  each  house,  and  the  counting  of  the  votes  shall  proceed  in  con- 
formity therewith,  unless,  upon  objection  made  thereto  in  writing  by  at  least  five 
senators  and  five  members  of  the  House  of  Representatives,  the  two  houses  shall 
separately  concur  in  ordering  otherwise,  in  which  case  such  concurrent  order  shall 
govern.  No  votes  or  papers  from  any  other  state  shall  be  acted  upon  until  the 
objections  previously  made  to  the  votes  or  papers  from  any  state  shall  have  been 
finally  disposed  of. 

Section  3.  That  while  the  two  houses  shall  be  in  meeting,  as  provided  in  this 
act,  no  debate  shall  be  allowed  and  no  question  shall  be  put  by  the  presiding  offi- 
cer, except  to  either  house  on  a  motion  to  withdraw;  and  he  shall  have  power  to 
preserve  order. 

Section  4.  That  when  the  two  houses  separate  to  decide  upon  an  objection 
that  may  have  been  made  to  the  counting  of  any  electoral  vote  or  votes  from  any 
state,  or  upon  objection  to  a  report  of  said  commission,  or  other  question  arising 
under  this  act,  each  senator  and  representative  may  speak  to  such  objection  or 
question  ten  minutes,  and  not  oftener  than  once;  but  after  such  debate  shall  have 
lasted  two  hours,  it  shall  be  the  duty  of  each  house  to  put  the  main  question  with- 
out further  debate. 

Section  5.  That  at  such  joint  meeting  of  the  two  houses  seats  shall  be  pro- 
vided as  follows:  For  the  president  of  the  Senate,  the  speaker's  chair;  for  the 
speaker,  immediately  upon  his  left;  for  the  senators,  in  the  body  of  the  hall  upon 
the  right  of  the  presiding  officer;  for  the. representatives,  in  the  body  of  the  hall  not 
provided  for  the  senators;  for  the  tellers,  secretary  of  the  Senate,  and  clerk  of  the 
House  of  Representatives,  at  the  clerk's  desk;  for  the  other  officers  of  the  two 
houses,  in  front  of  the  clerk's  desk  and  upon  each  side  of  the  speaker's  platform. 
Such  joint  meeting  shall  not  be  dissolved  until  the  count  of  electoral  votes  shall 
be  completed  and  the  result  declared  ;  and  no  recess  shall  be  taken  unless  a  ques- 
tion shall  have  arisen  in  regard  to  counting  any  such  votes,  or  otherwise  under 
this  act,  in  which  case  it  shall  be  competent  for  either  house,  acting  separately,  in 
the  manner  hereinbefore  provided,  to  direct  a  recess  of  such  house  not  beyond  the 
next  day,  Sunday  excepted,  at  the  hour  of  ten  o'clock  in  the  forenoon.  And  while 
any  question  is  being  considered  by  such  commission  either  house  may  proceed 
with  its  legislative  or  other  business. 

Section  6.  That  nothing  in  this  act  shall  be  held  to  impair  or  affect  any  right 
now  existing  under  the  Constitution  and  laws  to  question,  by  proceeding  in  the 
judicial  courts  of  the  United  States,  the  right  or  title  of  the  person  who  shall 
be  declared  elected  or  who  shall  claim  to  be  President  or  Vice-President  of  the 
United  States,  if  any  such  right  exists. 

Section  7.  That  said  commission  shall  make  its  own  rules,  keep  a  record  of 
its  proceedings,  and  shall  have  power  to  employ  such  persons  as  may  be  necessary 
for  the  transaction  of  its  business  and  the  execution  of  its  powers. 

Approved,  January  29, 1877. 

It  is  apparent  from  this  legislation  that,  without  any  warrant 
for  it  in  the  Constitution,  Congress  undertook  to  establish  a  spe- 
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cial  tribunal,  to  whose  judgment  and  decision  should  be  referred  all 
disputed  questions  arising  on  the  certificates  of  electoral  votes 
given  at  the  last  preceding  election  for  president  and  vice-presi- 
dent in  any  state,  unless  they  should  be  duplicate  of  the  same 
return.  A  very  singular  device  was  resorted  to  in  order  to  make 
the  decisions  of  the  commission  practically  final.  Thus  it  was 
provided  in  the  second  section  of  the  act,  as  follows :  "  When 
all  such  objections  so  made  to  any  certificate,  vote,  or  paper  from 
a  state  shall  have  been  received  and  read,  all  such  certificates, 
votes,  and  papers  so  objected  to,  and  all  papers  accompanying 
the  same,  together  with  such  objections,  shall  be  forthwith  sub- 
mitted to  said  commission,  which  shall  proceed  to  consider  the 
same,  with  the  same  powers,  if  any,  now  possessed  for  that  pur- 
pose by  the  two  houses  acting  separately  or  together,  and  by  a 
majority  of  votes  decide  whether  any  and  what  votes  from  such 
state  are  the  votes  provided  for  by  the  Constitution  of  the  United 
States,  and  how  many  and  what  persons  were  duly  appointed 
electors  in  such  state,  and  may  therein  take  into  view  such  pe- 
titions, depositions,  and  other  papers,  if  any,  as  shall,  by  the  Con- 
stitution and  now  existing  law,  be  competent  and  pertinent  in 
such  consideration ;  which  decision  shall  be  made  in  writing, 
stating  briefly  the  ground  thereof,  and  signed  by  the  members 
of  said  commission  agreeing  therein ;  whereupon  the  two  houses 
shall  again  meet,  and  such  decisions  shall  be  read  and  entered  in 
the  journal  of  each  house,  and  the  counting  of  the  votes  shall 
proceed  in  conformity  therewith,  unless,  upon  objection  made 
thereto  in  writing  by  at  least  five  senators  and  five  members  of 
the  House  of  Eepresentatives,  the  two  houses  shall  separately 
concur  in  ordering  otherwise,  in  which  case  such  concurrent  order 
shall  govern.  No  votes  or  papers  from  any  other  state  shall  be 
acted  upon  until  the  objections  previously  made  to  the  votes  or 
papers  from  any  state  shall  have  been  finally  disposed  of." 

Every  decision  of  the  commission,  therefore,  became  final  by 
a  special  and  extraordinary  provision  of  law  made  for  the  occa- 
sion and  made  without  any  warrant  in  the  Constitution.  Thus  it 
was  provided  that  each  decision  of  the  commission  should  be  read 
and  entered  in  the  journal  of  each  house,  and  that  the  counting 
of  the  votes  should  proceed  in  conformity  therewith,  unless,  upon 
objection  made  thereto  in  writing,  by  at  least  five  senators  and 
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five  members  of  the  House  of  Representatives,  the  two  houses 
should  separately  concur  in  ordering  otherwise,  in  which  case 
such  concurrent  order  must  govern. 

When  this  process  for  counting  the  electoral  votes  is  com- 
pared with  that  provided  in  the  Constitution  and  in  the  acts  of 
Congress  of  March  1,  1792,  and  March  26,  1804,  it  will  be  seen 
at  once  that  the  intervention  of  a  special  tribunal,  which  was  first 
to  count  the  electoral  votes  and  to  make  decisions  which  should 
come  before  the  two  houses,  in  a  manner  provided  in  the  act  of 
January  29,  1877,  was  anomalous  and  unconstitutional. 

It  is  one  of  the  strangest  occurrences  in  political  history  that 
the  leading  men  of  the  Democratic  party,  who  claimed  that  their 
candidate  had  been  elected,  should  have  consented  to  a  process 
for  determining  the  result  of  the  election  which  could  by  no 
proper  interpretation  of  the  Constitution  be  considered  as  within 
its  provisions.  They  were,  it  is  true,  influenced  by  a  fear  that  a 
civil  war  might  ensue  unless  a  method  of  deciding  the  contest 
should  be  adopted  that  would  command  general  acquiescence. 
It  was  a  patriotic  anxiety  that  led  them  to  concur  in  the  Elec- 
toral Commission.  But  if  the  House  of  Representatives,  in  which 
the  Democratic  party  had  a  clear  majority,  had  firmly  insisted 
that  the  electoral  votes  should  be  "counted"  by  the  two  houses 
— giving  to  the  terra  "counted"  all  the  signification  that  belongs 
to  it — whatever  the  result  might  have  been,  no  public  commo- 
tion would  have  followed.  The  people  of  the  United  States  had 
alwaj'S  peacefully  accepted  the  result  of  a  presidential  election 
when  ascertained  in  the  Constitutional  mode,  however  great  had 
been  the  disappointment  of  one  of  the  political  parties.  In 
1876-77  the  composition  of  the  two  houses  was  such  that  the 
Senate  would  have  inevitably  declared  that  Mr.  Hayes  was  elect- 
ed, and  the  House  would  just  as  certainly  have  decreed  that  Mr. 
Tilden  was  elected.  This  is  apparent  from  the  fact  that  every 
test  question  which  arose  in  the  two  houses  was  decided  by  a 
strict  party  vote.  At  the  same  time  there  were  many  questions 
which  demanded  the  impartial  consideration  and  decision  of  the 
members  of  the  two  houses.  The  great  prize  of  the  presidency 
was  at  stake ;  and  whatever  confidence  individuals  may  have  felt 
in  their  own  fairness  and  impartiality,  history  is  obliged  to  draw 
inferences  which  it  is  not  pleasant  to  contemplate.    It  was  a 
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foregone  conclusion  that  if  the  two  houses  had  proceeded  to 
count  the  electoral  votes  as  the  Constitution  required,  there  would 
have  been  no  choice  of  a  president  and  vice-president  officially 
and  constitutionally  declared  by  them.  But  in  the  cases  in  which 
there  were  contested  returns  of  the  electoral  votes  in  any  state, 
a  judicial  proceeding  by  quo  warranto  could  have  been  insti- 
tuted, by  which  it  could  have  been  judicially  determined  which 
set  of  the  rival  claimants  had  the  lawful  right  to  cast  the  elec- 
toral votes  of  that  state.  There  was  ample  time  for  this  between 
the -assembling  of  Congress  in  December,  1876,  and  the  4th  of 
March,  1877,  so  that  there  would  have  been  no  vacancy  or  in- 
terregnum in  the  executive  office.  A  judicial  proceeding  for  this 
purpose,  instituted  in  some  inferior  court  of  the  United  States 
and  carried  up  for  final  determination  by  the  Supreme  Court  of 
the  United  States,  would  have  been  far  more  likely  to  command 
the  confidence  of  the  whole  country  than  the  Electoral  Commis- 
sion composed  as  that  body  was.  If  there  was  no  existing  pro- 
vision of  law  by  which  the  Supreme  Court  of  the  United  States 
could  take  appellate  jurisdiction  of  such  a  proceeding  by  quo 
warranto,  a  short  act  of  Congress  could  have  been  passed  for  the 
purpose.  To  detail  five  of  the  justices  of  that  court  to  sit  in  a 
tribunal  in  which  they  would  act  in  their  personal  and  not  in 
their  judicial  characters  was  an  ill-judged  and,  as  it  proved,  an 
unfortunate  step.  It  placed  five  of  the  members  of  the  highest 
judicial  tribunal  in  the  country  in  positions  where  they  would 
be  exposed  to  criticism  of  their  acts,  and  the  public  would  not 
discriminate  between  their  personal  and  their  official  characters, 
but  the  court  itself  would  suffer  in  the  public  estimation.  This 
ought  to  have  been  foreseen  and  avoided ;  for  it  was  plain  be- 
forehand that  this  would  be  the  consequence  of  making  five  of 
the  members  of  the  court  members  of  such  a  tribunal  as  the  Elec- 
toral Commission,  casting  upon  them  duties  and  functions  which 
they  were  to  perform,  not  in  their  judicial,  but  in  their  personal 
character. 

The  personal  composition  of  the  Electoral  Commission  was  as 
unfortunate  as  the  principle  on  which  it  was  organized.  If  any 
tribunal  was  to  be  instituted  outside  of  the  two  houses  of  Congress 
it  should  have  been  composed  of  very  different  persons,  and  its 
sole  function  should  have  been  to  take  testimony  and  to  report 
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to  the  two  houses  the  questions  that  required  to  be  determined. 
For  this  purpose  any  three  respectable  jurists  would  have  made 
as  good  a  board  as  the  fifteen  gentlemen  who  were  appointed 
to  constitute  the  Electoral  Commission.  The  following  is  the 
account  of  the  organization  given  in  the  official  report : 

Under  the  provisions  of  the  second  section  of  this  act  each  house  of  Congress, 
on  Tuesday,  January  30,  proceeded  by  viva  voce  vote  to  designate  five  of  its  mem- 
bers to  be  members  of  the  Electoral  Commission  therein  provided  for,  and  the  fol- 
lowing-named gentlemen  were  selected  by  their  representative  houses:  Senators 
Edmunds,  Frelinghuysen,  Morton,  Thurman,  and  Bayard  ;  Representatives  Payne, 
Hunton,  Abbott,  Hoar,  and  Garfield. 

On  the  same  day,  the  associate  justices  of  the  Supreme  Court  of  the  United 
States  designated  in  the  act  met  and  selected  Associate  Justice  Joseph  P.  Brad- 
ley to  be  a  member  of  the  commission,  thus  completing  its  constitution,  which  fact 
was  communicated  to  both  houses  of  Congress  on  the  morning  of  the  31st  of  Jan- 
uary. 

Wednesday,  January  31, 1877. 

The  members  of  the  commission  appointed  for  the  decision  of  certain  questions 
relating  to  the  counting  of  the  electoral  votes  for  the  offices  of  President  and  Vice- 
President  of  the  United  States,  under  an  act  entitled,  "An  act  to  provide  for  and 
regulate  the  counting  of  votes  for  president  and  vice-president,  and  the  decision 
of  questions  arising  thereon,  for  the  term  commencing  March  4th,  a.d.  1877," 
approved  January  29, 1877,  met  in  the  Supreme  Court  Room  at  the  Capitol  at  11 
o'clock  in  the  forenoon  this  31st  day  of  January,  1877. 

Present:  Mr.  Justice  Clifford,  associate  justice  assigned  to  the  first  circuit ; 
Mi-.  Justice  Miller,  associate  justice  assigned  to  the  eighth  circuit;  Mr.  Justice 
Field,  associate  justice  assigned  to  the  ninth  circuit;  Mr.  Justice  Strong,  associ- 
ate justice  assigned  to  the  third  circuit ;  Mr.  Justice  Bradley ;  Senators  Edmunds, 
Morton,  Frelinghuysen,  Thurman,  and  Bayard  ;  Representatives  Payne,  Hunton, 
Abbott,  Garfield,  and  Hoar. 

The  appointment  on  the  commission  of  Associate  Justice  Bradley  by  the  other 
four  associate  justices  of  the  Supreme  Court  above  named  was  presented  and  read 
as  follows: 

Hon.  Joseph  P.  Bradley,  Associate  Justice  of  the  Supreme  Court  of  the  VhitedStates  : 

Pursuant  to  the  provisions  of  the  second  section  of  the  act  of  Congress  entitled, 
"  An  act  to  provide- for  and  regulate  the  counting  of  votes  for  president  and  vice- 
president,  and  the  decision  of  questions  arising  thereon,  for  the  term  commencing 
March  4th,  a.d.  1877,"  approved  January  29,  1877,  the  undersigned  associate 
justices  of  the  Supreme  Court  of  the  United  States,  assigned  to  the  first,  third, 
eight,  and  ninth  circuits,  respectively,  have  this  day  selected  you  to  be  a  member 
of  the  commission  constituted  by  said  act. 

Respectfully,  Nathan  Clifford. 

Sam.  F.  Miller. 
Stephen  J.  Field. 
Washington,  January  SO,  1877.  W.  Strong. 
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The  law  organizing  the  commission  had  designated  as  members 
of  it  four  of  the  justices  of  the  Supreme  Court  of  the  United 
States,  and  they  were  to  select  the  fifth.  The  Eepublicans  on 
the  Congressional  committee  which  reported  the  hill  held  out  to 
the  Democrats  as  an  inducement  to  their  acceptance  of  it  the 
prospect  of  having  Judge  David  Davis  selected  as  the  fifth  judge. 
The  four  judges  named  in  the  act  were  Justices  Clifford  and  Field, 
Democrats,  and  Miller  and  Strong,  Eepublicans.  If  they  had 
selected  Judge  Davis  to  be  the  fifth  judge  they  would  have  select- 
ed a  man  who  was  entirely  independent  of  party  politics.  He 
was  a  very  able  and  learned  constitutional  lawyer,  and  there  was 
no  probability  that  he  would  be  willing  to  serve  on  a  political 
body  organized  outside  of  the  Constitution.  Soon  after  the  Elec- 
toral Commission  bill  became  a  law  enough  independent  Eepub- 
licans in  the  Illinois  legislature  united  with  the  Democratic 
members  and  elected  Judge  Davis  to  the  United  States  Senate. 
This  furnished  him  the  excuse  which  he  desired  for  declining  the 
proffered  seat  upon  the  Electoral  Commission.  Mr.  Justice  Brad- 
ley, an  able  man,  but  a  strong  Eepublican  partisan,  was  selected 
as  the  fifth  judge. 

The  Florida  case  was  the  first  to  be  referred  to  the  Elec- 
toral Commission,  the  law  providing  that  the  certificates  of  the 
electoral  votes  should  be  canvassed  in  the  alphabetical  order  of 
the  states.  There  were  two  important  questions  involved  in  this 
case :  First,  the  honesty,  the  rightfulness,  and  the  legality  of  the 
action  of  the  Eeturning  Board  in  returning  as  duly  chosen,  and 
the  governor  in  certifying,  the  appointment  of  the  Eepublican 
electors  for  that  state ;  and,  second,  as  to  whether  Frederick  C. 
Humphreys,  one  of-  the  electors  so  returned  and  certified,  was, 
under  the  Constitution,  eligible,  he  being  a  Federal  office-holder  at 
the  time,  and  disqualified  by  Article  II.,  Section  1,  paragraph  2, 
which  says  that  no  "  person  holding  an  office  of  trust  or  profit  un- 
der the  United  States  shall  be  appointed  an  elector."  The  com- 
mission avoided  the  first  issue  by  deciding,  eight  to  seven,  "  that  it 
is  not  competent,  under  the  Constitution  and  the  law,  as  it  existed 
at  the  date  of  the  passage  of  said  act,  to  go  into  evidence  aliunde 
the  papers  opened  by  the  president  of  the  Senate  in  the  presence 
of  the  two  houses  to  prove  that  other  persons  than  those  regularly 
certified  to  by  the  governor  of  the  state  of  Florida,  in  and  accord- 
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ing  to  the  determination  and  declaration  of  their  appointment  by 
the  Board  of  State  Canvassers  of  said  state  prior  to  the  time  re- 
quired for  the  performance  of  their  duties,  had  been  appointed 
electors,  or  by  counter-proof  to  show  that  they  had  not,  and  that 
all  proceedings  of  the  courts  or  acts  of  the  legislature  or  of  the 
executive  of  Florida  subsequent  to  the  casting  of  the  votes  of  the 
electors  on  the  prescribed  day  are  inadmissible  for  any  such  pur- 
pose." 

Now  witness  the  self-stultification  of  the  commission  in  its 
next  solemn  utterance : 

"  As  to  the  objection  made  to  the  eligibility  of  Mr.  Humphreys, 
the  commission  is  of  the  opinion  that,  without  reference  to  the 
question  of  the  effect  of  the  vote  of  an  ineligible  elector,  the  evi- 
dence does  not  show  that  he  held  the  office  of  shipping  commis- 
sioner on  the  day  when  the  electors  were  appointed." 

First,  they  decide  that  it  is  not  competent  for  them  "  to  go 
into  evidence  aliunde  the  papers  opened  by  the  president  of  the 
Senate  in  the  presence  of  the  two  houses" — that  is  to  say,  the  cer- 
tificates of  the  electors ;  and,  second,  they  admit  that  they  did  go 
into  evidence  aliunde  the  certificates  to  prove  that  Mr.  Hum- 
phreys was  not  ineligible ! 

Again,  notice  that  they  leave  undecided  in  the  case  of  Hum- 
phreys "the  question  of  the  effect  of  the  vote  of  an  ineligible 
elector  " — that  is  to  say,  at  that  time  they  had  not  made  up  their 
minds  whether  the  exact,  unqualified  language  of  the  Constitution 
of  the  United  States,  prohibiting  the  appointment  of  a  "  person 
holding  an  office  of  trust  or  profit  under  the  United  States,"  was 
a  bar  to  counting  an  electoral  vote  or  not.  In  the  case  of  Hum- 
phreys they  had  admitted  proof  aliunde  the  certificate  to  show 
that  he  was  fit,  but  it  was  probable  that  there  might  be  some 
other  cases  where  the  electors  might  be  proved  to  be  ineligible, 
and,  therefore,  they  reserved  that  judgment.  It  required  every 
vote  to  which  the  Democrats,  on  the  face  of  the  papers,  did  not 
have  an  incontestable  right  to  elect  Hayes  and  Wheeler,  and  as 
they  had  undertaken  the  job  of  counting  them  in  they  did  not 
mean  to  allow  a  constitutional  prohibition  to  stand  in  the  way  of 
accomplishing  their  undertaking. 

When  the  Louisiana  case  was  reached  the  partisan  majority  of 
the  commission  had  come  to  the  conclusion  that  they  could  not 


430  CONSTITUTIONAL   HISTORY. 

apply  the  same  principles  laid  down  in  the  Florida  case.  Accord- 
ingly, they  held  "  that  it  is  not  competent  to  prove  that  any  of 
said  persons  so  appointed  electors  as  aforesaid  held  an  office  of 
trust  or  profit  under  the  United  States  at  the  time  when  they 
were  appointed,  or  that  they  were  ineligible  under  the  laws  of 
the  state,  or  any  other  matter  offered  to  be  proved  aliunde  the 
said  certificate  and  papers." 

In  this  case  they  endeavored  to  be  consistent,  and  were  bold 
enough  to  decide  that  it  did  not  matter  whether  an  elector  was 
disqualified  by  the  Constitution  of  the  United  States  or  that  of 
the  state  of  Louisiana,  his  vote  must  be  counted  anyhow. 

Let  us  examine  briefly  this  decision  as  to  eligibility  of  electors. 
The  Constitution,  of  the  United  States  concedes  to  the  states' 
representatives  in  the  electoral  college  equal  to  the  number  of 
their  senators  and  representatives  in  Congress.  But  at  the  same 
time  it  absolutely  prohibits  the  appointment  by  the  state  of  sena- 
tors and  representatives  or  other  persons  holding  offices  of  trust 
or  profit  under  the  United  States.  The  object  of  this  prohibition 
is  apparent.  It  was  to  preserve  "  the  purity  and  freedom  "  of  the 
electoral  college  from  any  possible  contamination  from  the  pres- 
ence of  federal  office-holders  who  might  be  influenced  by  their 
positions  under  the  general  government.  Moreover,  as  the  fact 
of  the  holding  of  offices  of  profit  or  trust  under  the  United  States 
must  be  notorious,  there  was  no  necessity  of  proving  that  persons 
held  them.  The  Congress  of  the  United  States  is  as  much  bound 
to  take  notice  of  the  fact  of  the  appointment  of  persons  to  office 
in  a  case  of  this  kind  as  it  would  be  to  take  notice  that  George  F. 
Edmunds  was  a  senator  of  the  United  States  or  Joseph  P.  Bradley 
an  associate  justice  of  the  Supreme  Court  of  the  United  States. 
The  people  of  the  state  might  elect  and  the  executive  authority 
certify  the  election  of  a  person  who  held  an  office  of  trust  or 
profit  under  the  United  States  ignorantly,  but,  nevertheless,  that 
person  so  elected  and  certified,  being  disqualified,  the  state  must 
inevitably  forfeit  that  electoral  vote.  The  proposition  is  plain 
and  simple.  The  prohibition  would  not  have  been  inserted  in  the 
Constitution  if  the  framers  thereof  had  not  intended  it  to  be 
absolute.  They  did  not  insert  meaningless  or  superfluous  words 
in  that  instrument,  much  less  whole  phrases. 

Two  of  the  electors  returned  by  the  Beturning  Board  as  chosen 
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were  disqualified  by  the  Constitution  of  the  United  States — A.  B. 
Levissee  and  O.  H.  Brewster,  the  one  being  United  States  com- 
missioner, and  the  other  surveyor -general  of  the  United  States 
Land  Office  for  the  state  of  Louisiana.  They  resigned  their  office 
temporarily,  absented  themselves  for  a  short  time  from  the  meet- 
ing of  the  electors,  and  were  substituted  for  themselves  by  their 
colleagues,  and  then  appeared,  took  part  in  the  proceedings,  and 
voted  for  Hayes  and  Wheeler.  O.  H.  Brewster  was  immediately 
thereafter  reappointed  surveyor  -  general,  and  Levissee  resumed 
the  functions  of  United  States  commissioner.  It  is  clear,  there- 
fore, that  the  disqualifications  of  these  men  could  not  be  removed 
by  their  farce  of  resigning  the  federal  offices  they  held.  The 
question  was  raised  before  the  commission  that  electors  for  presi- 
dent and  vice-president,  being  appointed  by  the  states,  might  be 
held  to  be  state  officers.  If  they  were,  then  four  more  of  the 
men  returned  by  the  returning  boards  as  electors  were  disquali- 
fied under  the  constitution  of  Louisiana,  which  provides  that  "  no 
person  shall  at  the  time  hold  more  than  one  office."  Kellogg  was 
de  facto  governor  of  the  state ;  Peter  Josephs,  J.  Henri  Burch, 
and  Morris  Marks  were  also  officers  of  the  state. 

The  Senate  had  a  majority  of  Kepublican  members,  and  the 
majority  in  the  House  was  Democratic.  It  was,  or  was  assumed 
to  be,  a  foregone  conclusion  that  the  House  would  vote  to  seat  Mr. 
Tilden,  and  that  the  Senate  would  vote  to  seat  Mr.  Hayes.  But 
this  afforded  no  good  reason  why  the  two  houses  should  not  dis- 
charge their  constitutional  duty  of  counting  the  electoral  votes, 
each  member  of  either  body  deciding  all  questions  that  might 
arise  in  the  counting  according  to  his  conscientious  convictions, 
and  voting  accordingly.  Still  less  did  it  afford  any  good  reason 
for  constituting  a  tribunal  that  was  so  composed  as  to  represent 
the  two  political  parties,  and  devolving  on  that  tribunal  the  duty 
and  power  of  performing  a  function  which  the  Constitution  had 
rested  in  th@  two  houses. 

When  the  presidential  election  of  1876  occurred,  the  Southern 
States  had  been  recognized  as  constituent  members  of  the  Union 
for  a  period  of  eight  years.  Their  electoral  votes  were  counted 
when  General  Grant  was  declared  to  have  been  elected  for  the 
term  beginning  March  4,  1869,  and  ending  March  3,  1873,  and 
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they  were  counted  when  he  was  declared  to  have  been  elected  for 
the  term  commencing  March  i,  1873,  and  ending  March  3,  1877. 
But  during  those  eight  years  the  political  condition  of  those 
states  had  admitted  of  great  corruption  in  nearly  all  branches  of 
their  governments.  This  was  especially  the  condition  of  things 
in  Florida,  Louisiana,  and  South  Carolina.  It  was  one  of  the  dis- 
graceful consequences  of  "reconstruction"  that  tbe  worst  ele- 
ments of  society  became  predominent  in  public  affairs.  It  will 
naturally  occur  to  the  reader  to  ask  why  the  three  states  of  Florida, 
Louisiana,  and  South  Carolina  should  have  been  selected  as  the 
field  of  operations  by  which  returning  boards  were  to  be  influ- 
enced in  the  discharge  of  their  function  of  counting  the  popular 
votes.  There  were  other  states  in  which,  according  to  the  pub- 
lished returns  on  the  day  following  the  election,  Democratic  elec- 
tors were  reported  to  have  been  chosen.  But  Florida,  Louisiana, 
and  South  Carolina  had  been  longer  under  the  control  of  the  Re- 
publican  party  than  any  of  the  other  states  which  had  been  sub- 
jected to  the  process  of  "reconstruction."  "Carpet-bag  govern- 
ment," as  the  denomination  of  the  Republicans  in  the  South  was 
called,  had  done  its  worst,  and  its  effects  had  lasted  longest  in  the 
three  states  above  mentioned.  When  General  Grant  was  elected 
president  for  a  second  term  it  was  very  easy  for  the  Republicans 
to  sepure  the  electoral  votes  of  Florida  and  South  Carolina.  In 
consequence  of  what  took  place  at  that  time  in  Louisiana  there 
Were  two  rival  sets  of  electors  claiming  to  have  been  chosen  in 
that  state.  When  the  two  houses  met  for  the  purpose  of  count- 
ing the  electoral  votes,  they  concurred  in  a  resolution  that  none  of 
the  returns  reported  by  the  tellers  as  electoral  votes  of  the  state 
of  Louisiana  should  be  counted.  If  in  1876  it  was  true,  in  law 
and  in  fact,  that  Democratic  electors  had  been  chosen  in  Florida, 
Louisiana,  and  South  Carolina,  there  were  greater  facilities  for 
making  the  contrary  result  appear  to  be  the  true  one  than  there 
were  in  other  states.  In  consequence  of  what  was  done  when  the 
Returning  Board  in  each  of  those  states  assembled  to  count  the 
popular  vote  and  to  declare  the  result,  contradictory  electoral 
certificates  were  forwarded  to  Washington. 

Whatever  were  the  influences  exerted  by  persons  who  came  into 
the  three  states  from  without,  the  proceedings  of  the  returning 
boards  constitute  a  chapter  which  cannot  be  written  without  grief 
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and  shame.  Although  the  materials  for  writing  it  are  ample,  it  is 
not  necessary  that  it  should  be  written  here.  It  is  only  needful  for 
me  to  show  the  condition  of  the  electoral  certificates  of  those 
states  respectively  when  they  reached  the  seat  of  government,  and 
what  the  questions  were  which  arose  on  them  in  each  case. 
As  we  have  stated,  the  chief  questions  involved  in  the  Florida 
case  were  as  to  the  correctness  of  the  action  of  the  returning 
board  —  of  the  governor's  certificate  of  the  appointment  of 
Republican  electors ;  also,  whether  Humphreys,  one  of  those 
electors,  was  ineligible  because  of  being  a  Federal  office-holder 
at  the  time  of  his  appointment,  the  Constitution  forbidding 
the  appointment  of  any  one  holding  a  federal  office  to  be  an 
elector. 

From  Florida  there  were  three  certificates  given  by  different 
public  officers  of  the  state :  "  Certificate  No.  1,"  signed  by  N.  L. 
Stearns,  governor,  on  the  6th  day  of  December,  1876,  declared 
that  four  persons  had  been  chosen  electors  who  were  the  candi- 
dates of  the  Republican  party,  and  the  votes  of  these  four  persons 
as  electors  were  certified  by  themselves  as  having  been  cast  for 
Rutherford  B.  Hayes,  of  Ohio,  as  president,  and  for  William  A. 
Wheeler,  of  New  York,  as  vice-president.  Certificate  No.  2,  is- 
sued on  the  6th  day  of  December,  1876,  was  signed  by  the  at- 
torney-general of  the  state.  It  declared  that  four  persons  who 
were  the  candidates  of  the  Democratic  party  had  been  chosen 
presidential  electors  for  the  state  of  Florida,  and  these  four  per- 
sons certified  that  they  had  voted  for  Samuel  J.  Tilden,  of  the 
State  of  New  York,  as  president,  and  for  Thomas  A.  Hendricks, 
of  Indiana,  as  vice-president.  They  also  certified  that  they  had 
applied  at  the  proper  time  and  place  to  the  governor  to  deliver  to 
them  three  lists  of  the  names  of  the  electors  of  the  state  accord- 
in  o1  to  law,  and  that  he  had  refused.  Certificate  No.  3  was  issued 
from  the  executive  office  on  the  26th  of  January,  1877,  and  was 
signed  by  George  F.  Drew,  who  had  then  become  governor,  and 
was  countersigned  by  W.  D.  Bloxham,  secretary  of  state.  The 
accompanying  papers  set  forth  that  in  a  proceeding  on  the  part  of 
the  state  of  Florida,  by  information  in  the  nature  of  a  quo  war- 
ranto, wherein  the  said  four  Democratic  electors  were  relators 
and  the  four  Republican  electors  were  respondents,  the  Circuit 
II.— 28 
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Court  of  the  state  for  the  Second  Judicial  Circuit,  after  full  con- 
sideration of  the  law  and  the  proofs  produced  on  behalf  of  the 
parties  respectively,  by  its  judgment  determined  that  the  relators 
were,  at  the  election  held  on  the  7th  of  November,  1876,  as  shown 
by  the  returns,  in  fact  and  law,  elected  such  electors  as  against 
the  respondents  and  all  other  persons.  Wherefore,  and  also  in 
pursuance  of  an  act  of  the  legislature  entitled  "An  Act  to  declare 
and  establish  the  appointment  by  the  State  of  Florida  of  electors 
of  President  and  Vice-President  of  the  United  States,  approved 
January  26,  1877,"  Governor  Drew  certified  the  election  of  the 
four  persons  who  gave  their  votes  to  Mr.  Tilden  and  Mr.  Hen- 
dricks. These  papers  were  also  accompanied  by  a  certificate  of  the 
Board  of  State  Canvassers,  giving  the  whole  number  of  votes  cast 
for  presidential  electors  in  all  the  counties  of  the  state,  the  result 
of  which  was  that  the  Tilden  and  Hendricks  electors  had  been 
chosen. 

In  the  case  of  South  Carolina  there  were  questions  whether 
any  lawful  appointment  of  presidential  electors  was  made  at  the 
election  on  the  7th  day  of  November,  1876.  Thus  one  question  was 
whether  a  free  choice  by  the  people  of  presidential  electors  was 
not  prevented  by  detachments  of  troops  of  the  army  of  the  Unit- 
ed States  at  or  near  polling  places  in  various  parts  of  the  state, 
by  whose  presence  and  interference  qualified  voters  of  the  state 
were  deprived  of  the  right  of  suffrage.  Another  question  was 
whether  qualified  voters  of  the  state  were  not  deprived  of  the 
right  of  suffrage  by  the  unlawful  action  and  interference  of  dep- 
uty marshals  of  the  United  States,  stationed  at  the  several  polling 
places,  and  acting  under  orders  from  the  Department  of  Justice. 
There  were  also  questions  relating  to  the  honesty  and  legality 
of  the  action  of  the  Returning  Board. 

In  the  Louisiana  case  two  of  the  electors  returned  by  the  Re- 
turning Boai'd  as  chosen  were  disqualified  under  the  Constitution 
of  the  United  States ;  one  of  them  being  United  States  commis- 
sioner, and  the  other  surveyor  -  general  of  the  United  States  Land 
Office  for  the  State  of  Louisiana.  They  resigned  their  offices 
temporarily,  remained  out  of  the  meetings  of  the  electors  for  a 
short  time,  were  then  substituted  for  themselves  by  their  col- 
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leagues,  appeared,  took  part  in  the  proceedings,  and  voted  for 
Hayes  and  Wheeler.  They  were  immediately  thereafter  reap- 
pointed to  their  respective  federal  offices.1 

Presidential  electors  are  undoubtedly  officers  of  the  state.  For 
this  reason  four  more  of  the  men  returned  by  the  Keturning 
Board  as  electors  were  disqualified  under  the  constitution  of 
Louisiana,  which  provided  that  no  person  shall  at  the  same  time 
hold  more  than  one  office.  There  was  also,  in  the  Louisiana  case, 
a  question  whether  the  state-election  law  creating  the  Keturning 
Board  was  in  conflict  with  the  constitution  of  the  state.  So, 
also,  the  conduct  of  the  Eeturning  Board  in  counting  the  popular 
votes  was  in  question,  and  there -was  much  evidence  tending  to 
show  fraud.  The  returning  boards  were  left  alone,  excepting  in 
unofficial  and  individual  assertions  that  there  was  danger  of  some 
cheating  or  some  violence  on  the  part  of  the  Democrats  of  those 
states.  In  all  the  three  states  the  entire  machinery  for  collecting 
and  certifying  the  returns  of  the  election  was  in  the  hands  of  the 
Republican  party.  Although  the  members  of  the  returning  boards 
were  capable  of  being  corrupted  by  Democratic  influences,  they 
were  far  more  likely  to  be  corrupted  by  the  influence  of  men  with 
whom  they  were  in  political  sympathy,  and  from  whom  they 
could  expect  rewards. 

I  pass  now  to  the  first  suggestion  of  the  plan  of  sending 
prominent  men  from  other  states,  who  became  known  in  the 
political  language  of  the  day  as  "  visiting  statesmen."  However 
high  might  be  the  personal  or  political  standing  of  the  men 
who  would  be  selected  for  the  purpose  of  repairing  to  Florida, 


1  During  the  count  of  the  electoral  votes  in  1837  the  question  of  the  eligibility 
of  electors  was  considered  by  a  Senate  committee  composed  of  Henry  Clay,  Silas 
"Wright,  and  Felix  Grundy,  who  reported  that  "The  committee  are  of  opinion 
that  the  second  section  of  the  second  article  of  the  Constitution,  which  declares 
that  '  no  senator  or  representative  or  person  holding  an  office  of  trust  or  profit  un- 
der the  United  States  shall  be  appointed  an  elector,'  ought  to  be  carried  in  its 
whole  spirit  into  rigid  execution.  .  .  .  This  provision  of  the  Constitution,  it  is  be- 
lieved, excludes  and  disqualifies  deputy  postmasters  from  the  appointment  of  elec- 
tors, and  the  disqualification  relates  to  the  time  of  appointment;  and  that  a  resig- 
nation of  the  office  of  deputy  postmaster  after  his  appointment  as  elector  would 
not  entitle  him  to  vote  as  elector  under  the  Constitution. — Gibson,  A  Political  Crime, 
p.  43. 
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Louisiana,  and  South  Carolina,  and  of  watching  the  proceedings 
of  the  returning  boards,  it  was  a  mistake  to  send  citizens  of 
other  states.  Mr.  W.  E.  Chandler  contemplated  sending  Re- 
publicans  only.  His  professed  object  was  to  prevent  the  Demo- 
crats from  "  wresting "  the  electoral  votes  of  the  three  states 
from,  his  party,  and  for  this  purpose  he  did  not  wish  to  have 
Democrats  become  "  visiting  statesmen."  Action  for  this  pur- 
pose was,  however,  taken  by  the  National  Democratic  Commit- 
tee. The  chairman  of  that  committee  issued  an  invitation  to 
certain  prominent  Democrats  twenty-four  hours  before  President 
Grant  expressed  the  hope  that  representative  and  fair  men  of 
both  parties  would  go.  In  making  himself  a  patron  of  the 
"  visiting  statesmen "  plan,  General  Grant  had  the  sagacity  to 
perceive  that  it  would  be  unseemly  for  him  to  invite  Republi- 
cans alone.  He  lent  the  weight  of  his  official  and  personal 
character  to  the  plan,  taking  care,  however,  to  suggest  that  both 
parties  send  representative  men.  Singularly  enough,  he  con- 
trived to  make  his  suggestion  reach  the  public  in  an  official 
order  which  he  issued  to  have  troops  sent  into  the  three  states. 
There  were  thus  united  troops  of  the  United  States  and  "visit- 
ing statesmen "  to  surround  boards  of  state  officers,  in  order  to 
secure  a  fair  count  of  the  popular  votes  actually  cast.  The 
troops  were  to  be  present  in  order  to  protect  the  returning 
boards  from  any  violence  or  intimidation.  The  "  visiting  states- 
men "  of  the  two  parties  were  to  watch  the  proceedings,  and  to 
see  that  they  were  fairly  conducted.  This  was  a  kind  of  inter- 
ference in  the  public  action  of  certain  states  for  which  there 
was  no  warrant  whatever.  There  was  no  ground  for  the  as- 
sumption that  the  ballots  would  not  be  fairly  counted  if  the 
registered  voters  were  free  from  interference  on  the  part  of 
those  who  were  not  voters.  On  the  day  after  the  election  it 
was  reported  and  believed  that  Tilden  electors  had  been  chosen 
in  New  Jersey,  New  York,  and  North  Carolina.  If,  on  any  pre- 
text, or  by  any  contrivance,  representative  men  of  the  Demo- 
cratic party  had  gotten  up  a  charge  that  the  Republicans  in 
these  states  were  about  to  "  wrest "  from  them  the  electoral 
votes  by  fraudulent  manipulation  of  the  returning  boards,  and 
the  president  of  the  United  States  had  been  asked  to  send 
troops,  and  to  invite  "  visiting  statesmen,"  citizens  of  other  states, 
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to  go  into  New  Jersey,  New  York,  and  North  Carolina,  to  secure 
an  honest  count  of  the  popular  votes  actually  cast,  public  opinion 
everywhere  would  have  revolted  against  such  an  interference. 
Presidential  electors  are  officers  of  a  state.  The  ascertainment 
of  the  persons  in  any  state  who  had  been  chosen  by  its  people 
to  cast  their  votes  for  a  president  and  a  vice-president  of  the 
United  States  is  a  matter  entirely  in  the  hands  of  state  authori- 
ties. Like  all  other  state  elections,  these  elections  of  presiden- 
tial electors  are  regulated  exclusively  by  the  state  laws.  No 
branch  of  the  federal  government  is  authorized  to  interfere 
with  these  elections,  or  with  the  mode  of  ascertaining  the  results. 
No  law  of  the  United  States  had  ever  been  passed  which  had 
authorized  the  federal  executive  to  take  measures  to  secure  an 
honest  count  of  the  popular  votes  actually  cast.  That  is  ex- 
clusively the  function  of  the  state  officers  or  boards  appointed 
under  state  laws  to  discharge  the  duty.  If  there  is  danger  of 
popular  violence  being  exerted  to  overawe  the  state  authorities, 
or  to  prevent  the  peaceable  discharge  of  their  functions,  it  is 
like  any  other  case  of  "  domestic  violence."  On  application  of 
the  state  legislature,  or  of  the  state  executive  when  the  legis- 
lature cannot  be  convened,  the  federal  government  can  pro- 
tect the  state  against  domestic  violence. '  It  is  not  for  the 
president  of  the  United  States  to  act  upon  rumors  put  in  circu- 
lation by  irresponsible  persons.  He  can  only  act  upon  an  official 
application  made  to  him  by  the  state  authorities.  Mr.  W.  E. 
Chandler  was  thus  the  author  of  the  "  visiting  statesmen  "  plan 
of  operations.  President  Grant  became  its  patron,  and  exerted 
his  influence  to  carry  it  out.  He  added  to  it,  however,  some- 
thing that  Mr.  Chandler  did  not  contemplate.  Mr.  Chandler  did 
not  design  to  have  any  but  Eepublicans  go  into  the  three  states. 
What  he  was  aiming  at  was  to  prevent  the  Democrats  of  those 
states  from  "  wresting"  the  electoral  votes  of  states  away  from 
the  Eepublicans.  For  this  purpose  he  wished  to  have  repre- 
sentative and  prominent  men  of  his  own  party  go  into  those 
states  and  operate  with  the  returning  boards,  so  as  to  secure 
the  electoral  votes  of  those  states  for  Hayes  and  Wheeler. 
President  Grant,  although  willing  to  support  the  "  visiting  states- 


1  The  Constitution,  Art.  IV.  §  4. 
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men"  plan,  was  astute  enough  to  see  the  stupidity  of  sending 
Eepublicans  only,  as  had  been  suggested  by  W.  E.  Chandler ; 
and  he  so  expressed  himself  in  his  despatch  to  General  Sherman, 
on  November  10th,  ordering  troops  to  be  sent.  He  said  that  "  It 
is  to  be  hoped  that  representative  and  fair  men  of  both  parties 
will  go." 

Such  an  interference  from  without  was  entirely  improper  and 
unlawful.  The  professed  object  of  the  visiting  statesmen  was  to 
secure  "  an  honest  count,"  but  the  very  proceeding  itself  was  cal- 
culated to  make  the  returning  boards  feel  that  an  honest  count 
meant  the  return  of  such  electors  as  they  might  agree  to  return 
without  any  honest  regard  for  the  popular  votes.  The  visiting 
statesmen,  both  Republican  and  Democratic,  appeared  before  the 
respective  returning  boards  and  contested  the  returns  of  the  pop- 
ular votes.  This  was  a  matter  with  which  no  one  outside  of  the 
respective  states  should  ever  have  interfered.  The  result  was,  in 
each  of  the  three  states,  that  Eepublican  electors  were  declared 
to  have  been  chosen,  and  at  the  same  time  contradictory  certifi- 
cates of  the  electors  chosen  were  forwarded  to  Washington. 

I  must  now  speak  with  reluctance  on  a  painful  part  of  this 
subject.  Whether  Mr.  Hayes  was  directly  or  indirectly  repre- 
sented before  either  of  the  returning  boards,  it  is  certain  that 
promises  were  made  in  his  behalf  by  persons  who  were  well  un- 
derstood to  be  acting  by  his  authority.  Some  will  be  mentioned  : 
McLin,  secretary  of  state  and  ex-oflicio  member  of  the  Returning 
Board  of  Florida,  testified  before  the  Potter  Committee  as  follows : 
"  Looking  back  now  to  that  time  "  (of  the  canvass),  "  I  feel  that 
there  was  a  combination  of  influences  that  must  have  operated 
most  powerfully  in  blinding  my  judgment  and  swaying  my  ac- 
tion." "What  the  "combination  of  influences"  were  he  in  part 
disclosed:  "I  was  shown  numerous  telegrams,  addressed  to  Gov- 
ernor Stearns  and  others,  from  the  trusted  leaders  of  the  Eepub- 
lican party  in  the  North,  insisting  that  the  salvation  of  the  coun- 
try depended  upon  the  vote  of  Florida  being  cast  for  Hayes. 
These  telegrams  also  gave  assurances  of  the  forthcoming  of 
money,  and  troops  if  necessary,  in  securing  the  victory  for  Mr. 
Hayes.  Following  these  telegrams,  trusted  Northern  Eepubli- 
cans, party  leaders,  and  personal  friends  of  Mr.  Hayes,  arrived  in 
Florida  as  rapidly  as  the  railroads  could  bring  them.     I  was  sur- 


PROMISES    BY    "VISITING    STATESMEN."         439 

rounded  by  these  men,  who  were  ardent  Kepublicans,  and  espe- 
cially by  friends  of  Governor  Hayes.  One  gentleman  particu- 
larly— Governor  Noyes,  of  Ohio — was  understood  to  represent 
him,  and  speak  with  the  authority  of  a  warm  personal  friend, 
commissioned  with  power  to  act  in  his  behalf.  These  men  re- 
ferred to  the  general  distraction  of  the  country  should  Mr.  Tilden 
be  elected,  the  intense  anxiety  of  the  Eepublican  party  of  the 
North,  and  their  full  sympathy  with  us.  I  cannot  say  how  far 
my  action  may  have  been  influenced  by  the  intense  excitement 
that  prevailed  around  me,  or  how  far  my  partisan  zeal  may  have 
led  me  into  error ;  neither  can  I  say  how  far  my  course  was  influ- 
enced by  the  promises  made  by  Governor  Noyes  that  if  Mr. 
Hayes  became  president  I  should  be  rewarded.  Certainly  their 
influences  must  have  had  a  strong  control  over  my  judgment  and 
action." 

Q.  "Now,  sir,  state  to  the  committee,  if  you  please,  what 
promises  these  visiting  statesmen  from  the  North  made  to  the 
Eepublican  leaders  and  the  Returning  Board  if  the  state  should 
go  for  Mr.  Hayes  ?" 

A.  "  Well,  General  Wallace  told  me  on  several  occasions  that 
if  Mr.  Hayes  should  be  elected  that  the  members  of  the  Returning 
Board  should  be  taken  care  of,  and  no  doubt  about  that ;  that 
Governor  Noyes  represented  Mr.  Hayes,  and  spoke  for  him  and 
was  in  favor  of  it.  Then,  on  one  occasion,  William  E.  Chandler 
came  to  me  and  stated  that  he  didn't  like  to  say  it  to  me,  but  he 
would  say  it  to  me,  and  he  spoke  for  General  Wallace  also,  that 
if  the  state  went  and  was  canvassed  for  Mr.  Hayes  that  the  mem- 
bers of  the  Returning  Board — at  least,  he  referred  to  a  majority 
of  the  board,  Dr.  Cowgill  and  myself — would  be  well  taken  care 
of,  and  there  would  be  no  doubt  of  it.  He  said  he  was  authorized 
to  say  that." 

McLin  further  testified  that  Dr.  Cowgill  told  him  that  in 
March,  1877,  he  was  in  Washington  and  saw  Hayes  frequently ; 
"  that  he  was  received  very  kindly  by  the  president,  and  given 
free  admission  to  the  White  House  at  all  times;  and  that  he  had 
expressed  himself  as  being  under  great  obligations  to  him  and  me 
in  the  canvass,  and  that  he  felt  not  only  under  political  obliga- 
tions, but  personal  obligations  that  he  would  certainly  pay  at  an 
early  day." 
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Nearly  thirty  of  those  persons  who  were  most  active  in  secur- 
ing the  return  of  Republican  Electors  in  Florida,  Louisiana,  and 
South  Carolina  by  the  returning  boards  were  afterwards  appoint- 
ed to  offices  of  trust  and  profit  by  the  administration  which  was 
brought  into  power  by  means  of  their  "  returns." 

William  E.  Chandler,  who  came  to  the  rescue  on  the  morn- 
ing of  Wednesday,  November  8,  1876,  and  re-encouraged  the 
demoralized  National  Committee,  conceived  the  plan  of  count- 
ing Hayes  in,  organized  the  conspirators,  and  left  the  same  day 
for  Florida  to  execute  a  part  of  the  hazardous  undertaking, 
and  did  his  work  thoroughly  well,  but  became  disgusted  with 
the  fraudulent  administration  when  it  abandoned  Packard  in 
Louisiana  and  Chamberlain  in  South  Carolina,  and,  not  being 
promptly  rewarded  for  his  services,  attacked  Hayes,  and  proved 
that  by  deserting  the  Louisiana  and  South  Carolina  carpet-bag- 
gers he  thereby  acknowledged  to  the  world  that  he  had  not 
been  elected  president. 

Francis  C.  Barlow,  the  one  "visiting  statesman"  who  was 
troubled  with  a  conscience,  and  endeavored  to  fulfil  the  duties  to 
which  he  had  been  invited  by  the  President  of  the  United  States, 
in  accordance  with  sentiments  expressed  by  the  chief  executive 
of  the  nation,  was  not  rewarded  with  any  office,  but  was  bitterly 
assailed  for  his  alleged  betrayal  of  his  party. 

Note. — The  preceding  thirteen  chapters  are  all  of  the  proposed  second  volume 
available  for  publication.  It  will  be  observed  that  they  do  not  include  several 
impoi'tant  topics  named  in  the  prospectus  quoted  in  the  Preface.  The  editor  does 
not  regard  it  as  within  his  present  duty  to  attempt  to  supply  the  missing  chap- 
ters; to  do  so  would  savor  of  presumption.  The  "Notes"  in  the  Appendix  will, 
however,  contain  some  brief  comments  relating  to  the  omitted  topics,  or  some  of 
them.— J.  C.  C. 

Mr.  Curtis  proposed  to  write  chapters  under  the  following  titles,  but  died 
without  accomplishing  that  purpose:  ' 


CHAPTER  XIV. 

Impeachment  or  President  Johnson. 


1  See  Notes,  Appendix. 
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CHAPTEE  XV. 

Judicial  Construction  of  Thirteenth,  Fourteenth,  and  Fifteenth 

Amendments. 


CHAPTER  XVI. 

Lincoln's  Proclamation  of  Emancipation  not  Authorized  by  the 
Constitution,  unless  as  a  "War-measure. 


CHAPTER  XVII. 

The  Suspension  of'  Habeas  Corpus. 


CHAPTER  XVIII. 
Conclusions. 


APPENDIX. 


SOME  PROCEEDINGS 

IN 

THE  CONTINENTAL  CONGRESS. 

Tuesday,  September  27,  1774,  a.  m. 

The  Congress  met  according  to  adjournment,  and  resuming  the 
consideration  of  the  means  most  proper  to  be  used  for  a  restoration  of 
American  rights, 

Resolved  unanimously,  That  from  and  after  the  first  day  of  December  next,  there 
be  no  importation  into  British  America  from  Great  Britain  or  Ireland,  of  any  goods, 
wares,  or  merchandises  whatsoever,  or  from  any  other  place  of  any  such  goods, 
■wares,  or  merchandises,  as  shall  have  been  exported  from  Great  Britain  or  Ireland, 
and  that  no  such  goods,  wares,  or  merchandises,  imported  after  the  said  first  day 
of  December  next,  be  used  or  purchased. 

Adjourned  till  to-morrow. 

Thursday,  October  20,  1774. 

The  Association  being  copied,  was  read,  and  signed  at  the  table,  and 
is  as  follows  : 

We,  his  Majesty's  most  loyal  subjects,  the  delegates  of  the  several  colonies  of 
New  Hampshire,  Massachusetts  Bay,  Rhode  Island,  Connecticut,  New  York,  New  Jersey, 
Pennsylvania,  the  three  lower  counties  of  New  Castle,  Kent,  and  Sussex,  on  Delaware, 
Maryland,  Virginia,  North  Carolina,  and  South  Carolina,  deputed  to  represent  them 
iu  a  Continental  Congress,  held  in  the  city  of  Philadelphia,  on  the  fifth  clay  of 
September,  1774,  avowing  our  allegiance  to  his  Majesty ;  onr  affection  and  regard 
for  onr  fellow-snhjects  in  Great  Britain  and  elsewhere;  affected  with  the  deepest 
anxiety  and  most  alarming  apprehensions  at  those  grievances  and  distresses  with 
which  his  Majesty's  American  subjects  are  oppressed ;  and  having  taken  under  onr 
most  serious  deliberation  the  state  of  the  whole  Continent,  find  that  the  present 
unhappy  situation  of  onr  affairs  is  occasioned  by  a  ruinous  system  of  Colony  Ad- 
ministration, adopted  by  the  British  Ministry  about  the  year  1763,  evidently  calcu- 
lated for  enslaving  these  Colonies,  and,  with  them,  the  British,  Empire.     Iu  prose- 
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cutiou  of  which  system,  various  acts  of  Parliament  have  been  passed  for  raising  a 
Eeveuue  in  America,  for  depriving  the  American  subjects,  in  many  instances,  of 
the  constitutional  trial  by  jury,  exposing  their  lives  to  danger  by  directing  a  new 
and  illegal  trial  beyond  the  seas  for  crimes  alleged  to  have  been  committed  in 
America;  and  in  prosecution  of  the  same  system,  several  late,  cruel,  and  oppressive 
acts  have  been  passed  respecting  the  Town  of  Boston  and  the  Massachusetts  Bay, 
and  also  an  act  for  extending  the  Province  of  Quebec,  so  as  to  border  on  the  west- 
ern frontiers  of  these  colonies,  establishing  an  arbitrary  government  therein,  and 
discouraging  the  settlement  of  British  subjects  in  that  wide  extended  country; 
thus,  by  the  influence  of  civil  principles  and  ancient  prejudices,  to  dispose  the 
inhabitants  to  act  with  hostility  against  the  free  Protestant  colonies,  whenever  a 
wicked  Ministry  shall  choose  so  to  direct  them. 

To  obtain  redress  of  these  grievances,  which  threaten  destruction  to  the  lives, 
liberty,  and  property  of  his  Majesty's  subjects  in  North  America,  we  are  of  opinion 
that  a  Non-Importation,  Non-Consumption,  and  Nou-Exportation  Agreement, 
faithfully  adhered  to,wilI  prove  the  most  speedy,  effectual,  and  peaceable  measure ; 
and,  therefore,  we  do,  for  ourselves,  and  the  inhabitants  of  the  several  Colonies 
■whom  we  represent,  firmly  agree  and  associate,  under  the  sacred  ties  of  virtue, 
honour,  and  love  of  our  country,  as  follows: 

1.  That  from  and  after  the  first  day  of  December  next,  we  -will  not  import  into 
British  America,  from  Great  Britain  or  Ireland,  any  goods,  wares  or  merchandises 
whatsoever,  or  from  any  other  place  any  such  goods,  wares  or  merchandises  as 
shall  have  been  exported  from  Great  Britain  or  Ireland;  nor 'will  we,  after  that 

-day,  import  any  East  India  Tea  from  any  part  of  the  world ;  nor  any  molasses, 
syrups,  paneles,  coffee,  or  pimento,  from  the  British  Plantations,  or  from  Dominica; 
nor  wines  from  Madeira,  or  the  Western  Islands ;  nor  foreign  indigo. 

2.  That  we  will  neither  import  nor  purchase  any  Slave  imported  after  the  first 
day  of  December  next;  after  which  time  we  will  wholly  discontinue  the  Slave 
Trade,  and  will  neither  be  concerned  in  it  ourselves,  nor  will  we  hire  our  vessels, 
nor  sell  our  commodities  or  manufactures  to  those  who  are  concerned  in  it. 

3.  As  a  Nou-Consumption  Agreement,  strictly  adhered  to,  will  be  an  effectual 
security  for  the  observation  of  tho  non-importation,  we,  as  above,  solemnly  agree, 
and  associate,  that  from  this  day  we  will  not  purchase  or  use  any  Tea  imported 
ou  account  of  the  East  India  Company,  or  any  on  which  a  duty  hath  been  or  shall 
be  paid ;  and  from  and  after  the  first  day  of  March  next,  we  will  not  purchase  or 
use  any  East  India  Tea  whatsoever;  nor  will  we,  nor  shall  any  person  for  or  un- 
der us,  purchase  or  use  any  of  those  goods,  wares  or  merchandises  we  have  agreed 
not  to  import,  which  we  shall  know,  or  have  cause  to  suspect,  were  imported  after 
the  first  day  of  December,  except  such  as  come  under  the  rules  and  directions  of 
the  tenth  article,  hereafter  mentioned. 

4.  The  earnest  desire  we  have  not  to  injure  our  fellow-snbjeets  in  Great  Britain, 
Ireland,  or  the  West  Indies,  induces  us  to  suspend  a  'non-exportation  until  the 
tenth  day  of  September,  1775 ;  at  which  time,  if  the  said  acts  and  parts  of  acts  of 
the  British  Parliament,  hereinafter  mentioned,  are  not  repealed,  we  will  not,  di- 
rectly or  indirectly,  export  any  merchandise  or  commodity  whatsoever  to  Great 
Britain,  Ireland,  or  the  West  Indies,  except  rice  to  Europe. 

5.  Such  as  are  merchants,  and  use  the  British  and  Irish  trade,  will  give  orders 
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as  soon  as  possible  to  their  factors,  agents,  and  correspondents,  in  Great  Britain 
and  Ireland,  not  to  ship  any  goods  to  them,  on  any  pretence  whatsoever,  as  they 
cannot  be  received  in  America;  and  if  any  merchant  residing  in  Great  Britain  or 
Ireland  shall,  directly  or  iudirectly,  ship  any  goods,  wares  or  merchandises  for 
America,  in  order  to  break  the  said  Non-Importation  Agreement,  or  in  any  manner 
contravene  the  same,  on  such  unworthy  conduct  being  well  attested,  it  ought  to 
be  made  public ;  aud,  on  the  same  being  so  done,  we  will  not  from  thenceforth 
have  auy  commercial  connection  with  such  merchant. 

6.  That  such  as  are  owners  of  vessels  will  give  positive  orders  to  their  cap- 
tains, or  masters,  not  to  receive  on  board  their  vessels  any  goods  prohibited  by 
the  said  Non-Importation  Agreement,  on  pain  of  immediate  dismission  from  their 
service. 

7.  We  will  use  our  utmost  endeavors  to  improve  the  breed  of  sheep,  and  in- 
crease their  number  to  the  greatest  extent ;  and  to  that  end,  we  will  kill  them  as 
sparingly  as  may  be,  especially  those  of  the  most  profitable  kind ;  nor  will  we 
export  auy  to  the  West  Indies  or  elsewhere ;  and  those  of  us  who  are  or  may  be- 
come overstocked  with,  or  can  conveniently  spare  any  sheep,  will  dispose  of  them 
to  our  neighbours,  especially  to  the  poorer  sort,  upon  moderate  terms. 

8.  That  we  "will,  in  our  several  statious,  encourage  frugality,  economy,  and 
industry,  and  promote  agriculture,  arts,  aud  the  manufactures  of  this  country, 
especially  that  of  wool :  and  will  discountenance  aud  discourage  every  species  of 
extravagance  and  dissipation,  especially  all  horse-racing,  and  all  kinds  of  gaming, 
cock-fighting,  exhibitions  of  plays,  shows,  and  other  expensive  diversions  and 
entertainments  ;  aud  on  the  death  of  any  relation  or  friend,  none  of  us,  or  auy  of 
our  families,  will  go  into  any  further  mourning-dress  than  a  black  crape  or  ribbon 
on  the  arm  or  hat  for  gentlemen,  and  a  black  ribbon  and  necklace  for  ladies,  aud 
we  will  discontinue  the  giving  of  gloves  aud  scarfs  at  funerals. 

9.  That  such  as  are  vendors  of  goods  or  merchandises  will  not  take  advantage 
of  the  scarcity  of  goods  that  may  be  occasioned  by  this  Association,  but  will  sell 
the  same  at  the  rates  we  have  been  respectively  accustomed  to  do  for  twelve 
mouths  last  past.  And  if  auy  vendor  of  goods  or  merchandises  shall  sell  any 
such  goods  on  higher  terms,  or  shall,  in  any  manner,  or  by  any  device  whatsoever, 
violate  or  depart  from  this  agreement,  no  person  ought,  nor  will  auy  of  us  deal 
with  any  such  person,  or  his  or  her  factor  or  ageut,  at  any  time  thereafter,  for  any 

■  commodity  whatever. 

10.  In  case  any  merchant,  trader,  or  other  persou,  shall  import  any  goods  or 
merchandise,  after  the  first  day  of  December,  aud  before  the  first  day  of  February 
next,  the  same  ought  forthwith,  at  the  election  of  the  owner,  to  be  either  re- 
shipped  or  delivered  up  to  the  committee  of  the  county  or  town  wherein  they 
shall  be  imported,  to  be  stored  at  the  risk  of  the  importer,  until  the  Non-Importa- 
tion Agreement  shall  cease,  or  be  sold  under  the  direction  of  the  committee  afore- 
said ;  and  in  the  last  mentioned  case,  the  owner  or  owners  of  such  goods  shall  be 
reimbursed  out  of  the  sales  the  first  cost  and  charges;  the  profit,  if  any,  to  be 
applied  towards  relieving  and  employing  such  poor  inhabitants  of  the  Town  of 
Boston  as  are  immediate  sufferers  by  the  Boston  Port  Bill ;  and  u,  particular  ac- 
count of  all  goods  so  returned,  stored,  or  sold,  to  be  inserted  in  the  public  papers ; 
aud  if  any  goods  or  merchandises  shall  be  imported  after  the  said  first  day  of 
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February,  the  same  ought  forthwith  to  be  sent  back  again,  without  breaking  any 
of  the  packages  thereof. 

11.  That  a  committee  be  chosen  in  every  county,  city,  and  town,  by  those  who 
are  qualified  to  vote  for  Representatives  in  the  Legislature,  whose  business  it  shall 
be  attentively  to  observe  the  conduct  of  all  persons  touching  this  Association  ;  and 
when  ib  shall  be  made  to  appear  to  the  satisfaction  of  a  majority  of  any  such  com- 
mittee, that  any  person  within  the  limits  of  their  appointment  has  viojated  this 
Association,  that  such  majority  do  forthwith  cause  the  truth  of  the  case  to  be  pub- 
lished iu  the  Gazette,  to  the  end  that  all  such  foes  to  the  rights  of  British  America 
may  be  publicly  known,  and  universally  contemned  as  the  enemies  of  American 
liberty ;  and  thencefore  we  respectively  will  break  off  all  dealings  with  him  or  her. 

12.  That  the  committee  of  correspondence,  in  the  respective  Colonies,  do  fre- 
quently inspect  the  entries  of  their  custom-houses,  and  inform  each  other,  from 
time  to  time,  of  the  true  state  thereof,  and  of  every  other  material  circumstance 
that  may  occur  relative  to  this  Association. 

13.  That  all  manufactures  of  this  country  be  sold  at  reasonable  prices,  so  that 
no  undue  advantage  be  taken  of  a  future  scarcity  of  goods. 

14.  And  we  do  further  agree  and  resolve  that  we  will  have  no  trade,  commerce, 
dealings,  or  intercourse  whatsoever  with  any  colony  or  province  iu  North  America, 
which  shall  not  accede  to,  or  which  shall  hereafter  violate  this  Association,  but 
will  hold  them  as  unworthy  of  the  rights  of  freemen,  and  as  inimical  to  the  liber- 
ties of  this  country. 

And  we  do  solemnly  bind  ourselves  and  our  constituents,  under  the  ties  afore- 
said, to  adhere  to  this  Association  until  such  parts  of  the  several  Acts  of  Parlia- 
ment passed  since  the  close  of  the  last  war,  as  impose  or  continue  duties  on  tea, 
wine,  molasses,  syrups,  paneles,  coffee,  sugar,  pimento,  iudigo,  foreign  paper, 
glass,  and  painters'  colours,  imported  into  America,  and  extend  the  powers  of  the 
Admiralty  Courts  beyond  their  ancient  limits,  deprive  the  American  subjects  of 
trial  by  jury,  authorize  the  judge's  certificate  to  indemnify  the  prosecutor  from 
damages  that  he  might  otherwise  be  liable  to  from  a  trial  by  his  peers,  require 
oppressive  security  from  a  claimant  of  ships  or  goods  seized,  before  he  shall  be 
allowed  to  defend  his  property,  are  repealed.  And  until  that  part  of  the  Act  of 
the  12th  George  III.,  ch.  24,  entitled,  "An  Act  for  the  better  securing  his  Majesty's 
Dockyards,  Magazines,  Ships,  Ammunition,  and  Stores,"  by  "which  any  person 
charged  with  committing  any  of  the  offences  therein  described,  iu  America,  may 
be  tried  in  any  shire  or  county  within  the  realm,  is  repealed  ;  and  until  the  four 
acts,  passed  iu  the  last  session  of  Parliament,  viz. :  that  for  stopping  the  port  and 
blocking  up  the  harbour  of  Boston;  that  for  altering  the  charter  and  govern- 
ment of  the  Massachusetts  Bay,  and  that  which  is  entitled  "  An  Act  for  the  better 
administration  of  justice,"  &c. ;  and  that  for  extending  the  limits  of  Quebec,  &c, 
are  repealed.  And  we  recommend  it  to  the  provincial  conventions,  and  to  the 
committees  in  the  respective  Colonies,  to  establish  such  farther  regulations  as  they 
may  think  proper  for  carrying  into  execution  this  Association. 

The  foregoing  Association,  being  determined  upon  by  the  Congress,  was 
ordered  to  be  subscribed  by  the  several  members  thereof;  and  thereupon,  we  have 
hereunto  set  our  respective  names  accordiugly. 

In  Congress,  Philadelphia,  October  20, 1774.         PEYTON  RANDOLPH,  President. 
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In  Congress,  October  26,  1774. 
The  Address  to  the  King  being  engrossed  and  compared,  was  signed 
at  the  table  by  all  the  members : 

To  the  King's  Most  Excellent  Majesty  : 

Most  Gracious  Sovereign  : — We,  your  Majesty's  faithful  subjects  of  tlio 
Colonies  of  Neio  Hampshire,  Massachusetts  Bay,  Rhode  Island  and  Providence  Plan- 
tations, Connecticut,  New  York,  New  Jersey,  Pennsylvania,  the  Counties  of  New  Castle, 
Kent,  and  Sussex  on  Delaware,  Maryland,  Virginia,  North  Carolina,  and  South  Car- 
olina, in  behalf  of  ourselves  and  the  inhabitants  of  those  Colonies  who  have 
deputed  us  to  represent  them  in  General  Congress,  by  this  our  humble  petition, 
beg  leave  to  lay  our  grievances  before  the  Throne. 

A  standing  army  has  been  kept  in  these  Colonies  ever  since  the  conclusion  of 
the  late  war,  without  the  consent  of  our  Assemblies;  and  this  army,  with  a  con- 
siderable naval  armament,  has  been  employed  to  enforce  the  collection  ol  taxes. 

Tho  authority  of  the  Commander-in-chief,  and  under  him  of  the  Brigadier- 
Generals,  has,  in  time  of  peace,  been  rendered  supreme  in  all  the  Civil  Govern- 
ments in  America. 

The  Commander-in-Chief  of  all  your  Majesty's  forces  in  North  America  has,  in 
time  of  peace,  been  appointed  Governor  of  a  Colony. 

The  charges  of  usual  offices  have  been  greatly  increased  ;  and  new,  expensive, 
and  oppressive  offices  have  been  multiplied. 

The  Judges  of  Admiralty  and  Vice- Admiralty  Courts  are  empowered  to  receive 
their  salaries  and  fees  from  the  effects  condemned  by  themselves. 

The  Officers  of  the  Customs  are  empowered  to  break  open  and  enter  houses, 
without  the  authority  of  any  civil  magistrate,  founded  on  legal  information. 

The  Judges  of  Courts  of  Common  Law  have  been  made  entirely  dependent  on 
one  part  of  the  Legislature  for  their  salaries,  as  well  as  for  the  duration  of  their 
commissions. 

Counsellors,  holding  their  commissions  during  pleasure,  exercise  legislative 
authority. 

Humble  and  reasonable  petitions  from  the  representatives  of  the  people,  have 
been  fruitless. 

The  agents  of  the  people  have  been  discountenanced,  and  Governors  havo  been 
instructed  to  prevent  the  payment  of  their  salaries. 

Assemblies  have  been  repeatedly  and  injuriously  dissolved. 

Commerce  has  been  bnrthened  with  many  useless  and  oppressive  restrictions. 

By  several  Acts  of  Parliament,  made  in  the  fourth,  fifth,  sixth,  seventh,  and 
eighth  years  of  your  Majesty's  reign,  duties  are  imposed  on  us  for  the  purpose  of 
raising  a  revenue;  and  the  powers  of  Admiralty  and  Vice-Admiralty  Courts  are 
extended  beyond  their  ancient  limits,  whereby  our  property  is  taken  from  us 
without  our  consent;  the  trial  by  jury,  in  many  civil  cases,  is  abolished;  euor- 
mous  forfeitures  are  incurred  for  slight  offences ;  vexatious  informers  are  exempted 
from  paying  damages,  to  which  they  are  justly  liable,  and  oppressive  security  is 
required  from  owners  before  they  are  allowed  to  defend  their  right. 

Both  Houses  of  Parliament  have  resolved,  that  Colonists  may  be  tried  in 
England  for  offences  alleged  to  have  been  committed  in  America,  by  virtue  of  a 
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statute  passed  in  the  thirty-fifth  year  of  Henry  the  Eighth,  and,  in  consequence 
thereof,  attempts  have  heen  made  to  enforce  that  statute. 

A  statute  was  passed  in  the  twelfth  year  of  your  Majesty's  reign,  directing  that 
persons  charged  with  committing  any  offence  therein  described,  in  any  place  out 
of  the  realm,  may  he  indicted  and  tried  for  the  same  in  any  shire  or  county  within 
the  realm,  whereby  the  inhabitants  of  these  Colonies  may,  in  sundry  cases,  by  that 
statute  made  capital,  he  deprived  of  a  trial  by  their  peers  of  the  vicinage. 

In  the  last  sessions  of  Parliament  an  Act  was  passed  for  blocking  up  the  Har- 
bor of  Boston;  another  empowering  the  Governor  of  the  Massachusetts  Bay  to 
send  persons  indicted  for  murder  iu  that  province  to  another  Colony,  or  even  to 
Great  Britain,  for  trial,  whereby  such  offenders  may  escape  legal  punishment;  a 
third  for  altering  the  chartered  Constitution  of  Government  iu  that  province; 
and  a  fourth  for  extending  the  limits  of  Quebec,  abolishing  the  English  and  re- 
storing the  French  laws,  whereby  great  numbers  of  British  freemen  are  subjected 
to  the  latter,  and  establishing  an  absolute  Government  and  the  Eomau  Catholic 
religion  throughout  those  vast  regions  that  border  ou  the  westerly  and  northerly. 
boundaries  of  the  free  Protestant  English  settlements;  and  a  fifth  for  the  better 
providing  suitable  quarters  for  officers  and  soldiers  in  his  Majesty's  service  in 
North  America. 

To  a  Sovereign,  who  glories  iu  the  name  of  Briton,  the  bare  recital  of  these 
Acts  must,  we  presume,  j  ustify  the  loyal  subjects,  who  fly  to  the  foot  of  his  throne, 
and  implore  his  clemency  for  protection  against  them. 

From  this  destructive  system  of  Colony  Administration,  adopted  since  the 
conclusion  of  the  last  war,  have  flowed  those  distresses,  dangers,  fears,  and  jeal- 
ousies, that  overwhelm  your  Majesty's  dutiful  Colonists  with  affliction  ;  aud  we 
defy  our  most  subtle  aud  inveterate  enemies  to  trace  the  unhappy  differences 
between  Great  Britain  and  these  Colonies  from  au  earlier  period,  or  from  other 
causes  than  we  have  assigned.  Had  they  proceeded  ou  our  part  from  a  restless 
levity  of  temper,  unjust  impulses  of  ambition,  or  artful  suggestious  of  seditious 
persons,  we  should  merit  the  opprobrious  terms  frequently  bestowed  upon  us  by 
those  we  revere.  But  so  far  from  promoting  innovations,  we  have  only  opposed 
them,  and  can  be  charged  with  no  offence,  unless  it  be  one  to  receivo  injuries  and 
be  sensible  of  them. 

Had  our  Creator  been  pleased  to  give  us  existeuce  in  a  land  of  slavery,  the 
sense  of  our  condition  might  have  been  mitigated  by  ignorance  and  habit.  But, 
thanks  he  to  his  adorable  goodness,  we  were  born  the  heirs  of  freedom,  and  ever 
enjoyed  our  right  under  the  auspices  of  your  royal  ancestors,  whose  family  was 
seated  on  the  British  Throne  to  rescue  and  secure  a  pious  and  gallant  nation  from 
the  Popery  and  despotism  of  a  superstitious  and  inexorable  tyrant.  Your  Majes- 
ty, we  are  confident,  justly  rejoices  that  your  title  to  the  Crown  is  thus  founded 
on  the  title  of  your  people  to  liberty ;  and,  therefore,  we  doubt  not  but  your  royal 
wisdom  must  approve  the  sensibility  that  teaches  your  subjects  anxiously  to 
guard  the  blessing  they  received  from  Divine  Providence,  and  thereby  to  prove 
the  performance  of  that  compact  which  elevated  the  illustrious  House  of  Bruns- 
wick to  the  imperial  dignity  it  now  possesses. 

The  apprehension  of  being  degraded  into  a  state  of  servitude,  from  the  pre-em- 
inent rank  of  English  freemen,  while  our  minds  retain  the  strongest  love  of  lib- 
II.— 29 
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erty,  aud  clearly  foresee  the  miseries  preparing  for  us  and  our  posterity,  excites 
emotious  iu  our  breasts  which,  though  we  cannot  describe,  we  should  uot  wish 
to  conceal.  Feeling  as  men,  aud  thinking  as  subjects,  in  the  manner  we  do,  si- 
lence would  be  disloyalty.  By  giving  this  faithful  information,  we  do  all  in  our 
power  to  promote  the  great  objects  of  your  royal  cares,  the  tranquillity  of  your 
Government,  and  the  welfare  of  your  people. 

Duty  to  your  Majesty,  and  regard  for  the  preservation  of  ourselves  and  onr 
posterity,  the  primary  obligations  of  nature  and  of  society  command  us  to  entreat 
your  royal  attention  ;  and,  as  your  Majesty  enjoys  the  sigual  distinction  of  reign- 
ing over  freemen,  we  apprehend  the  language  of  freemen  cannot  be  displeasing. 
Your  royal  indignation,  we  hope,  will  rather  fall  on  those  designing  and  danger- 
ous men,  who,  daringly  interposing  themselves  between  your  royal  person  and 
your  faithful  subjects,  and  for  several  years  past  incessantly  employed  to  dissolve 
the  bonds  of  society,  by  abusing  your  Majesty's  authority,  misrepresenting  your 
American  subjects,  and  prosecuting  the  most  desperate  and  irritating  projects  of 
oppression,  have  at  length  compelled  us,  by  the  force  of  accumulated  injuries,  too 
severe  to  be  any  longer  tolerable,  to  disturb  your  Majesty's  repose  by  our  complaints. 

These  sentiments  are  extorted  from  hearts  that  much  more  willingly  would 
bleed  in  your  Majesty's  service.  Yet,  so  greatly  have  we  been  misrepresented, 
that  a  necessity  has  been  alleged  of  taking  our  property  from  us  without  our  con- 
sent, "  to  defray  the  charge  of  the  administration  of  justice,  the  support  of  civil 
government,  aud  the  defence,  protection,  and  security  of  the  Colonies."  But  we 
beg  leave  to  assure  your  Majesty  that  such  provision  has  been  and  will  be  made 
for  defraying  the  two  first  articles,  as  has  been  and  shall  be  judged  by  the  Legis- 
latures of  the  several  Colonies  just  and  suitable  to  their  respective  circumstances ; 
and,  for  the  defence,  protection,  and  security  of  the  Colonies,  their  militias,  if 
properly  regulated,  as  they  earnestly  desire  may  immediately  be  done,  would  be 
fully  sufficient,  at  least  in  times  of  peace  ;  and,  iu  case  of  war,  your  faithful  Col- 
onists will  be  ready  and  willing,  as  they  ever  have  been,  when  constitutionally 
required,  to  demonstrate  their  loyalty  to  your  Majesty,  by  exerting  their  most 
strenuous  efforts  in  granting  supplies  and  raising  forces. 

Yielding  to  no  British  subjects  in  affectionate  attachment  to  your  Majesty's 
person,  family,  aud  Government,  we  too  clearly  prize  the  privilege  of  expressing 
that  attachment  by  those  proofs  that  are  honorable  to  the  Prince  who  receives 
them,  and  to  the  people  who  give  them,  ever  to  resign  it  to  any  body  of  men 
upon  earth. 

Had  we  been  permitted  to  enjoy,  iu  quiet,  the  inheritance  left  us  by  our  fore- 
fathers, we  should,  at  this  time,  have  been  peaceably,  cheerfully,  and  usefully  em- 
ployed iu  recommending  ourselves,  by  every  testimony  of  devotion,  to  your  Maj- 
esty, and  of  veneration  to  the  State,  from  which  we  derive  our  origin.  But 
though  now  exposed  to  unexpected  and  unnatural  scenes  of  distress  by  a  conten- 
tion with  that  nation,  iu  whose  parental  guidance,  on  all  important  affairs,  we 
have  hitherto,  with  filial  reverence,  constantly  trusted,  and  therefore  can  derive 
no  instruction  in  our  present  unhappy  and  perplexing  circumstances  from  any 
former  experience;  yet,  we  doubt  not,  the  purity  of  our  intention  and  the  integ- 
rity of  our  conduct,  will  justify  us  at  that  grand  tribunal  before  which  all  man- 
kind must  submit  to  judgment. 
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We  ask  but  for  peace,  liberty,  aud  safety.  We  wish  not  a  diminution  of  the 
prerogative,  nor  do  we  solicit  the  grant  of  any  new  right  in  our  favor.  Your 
royal  authority  over  us,  aud  our  connection  with  Great  Britain,  we  shall  always 
carefully  and  zealously  endeavor  to  support  aud  maintain. 

Filled  with  sentiments  of  duty  to  your  Majesty,  aud  of  affection  to  our  parent 
state,  deeply  impressed  by  our  education,  aud  strongly  confirmed  by  our  reason, 
and  anxious  to  eviuce  the  sincerity  of  these  dispositions,  we  present  this  petition 
ouly  to  obtain  redress  of  grievances,  and  relief  from  fears  and  jealousies,  occa- 
sioned by  the  system  of  statutes  and  regulations  adopted  since  the  close  of  the 
late  war,  for  raising  a  revenue  in  America,  extending  the  powers  of  Courts  of  Ad- 
miralty aud  Vice-Admiralty,  trying  persons  in  Great  Britain  for  offences  alleged 
to  be  committed  in  America,  affecting  the  Province  of  Massachusetts  Bay,  and  al- 
tering the  Government  and  exteudiug  the  limits  of  Quebec;  by  the  abolition  of 
which  system  the  harmony  between  Great  Britain  and  these  Colonies,  so  neces- 
sary to  the  happiness  of  both,  and  so  ardently  desired  by  the  latter,  and  the  usual 
intercourses  will  be  immediately  restored.  In  the  magnanimity  and  justice  of 
your  Majesty  and  Parliament  we  confide  for  a  redress  of  our  other  grievances, 
trusting  that,  wheu  the  causes  of  our  apprehensions  are  removed,  our  future  con- 
duct will  prove  us  not  unworthy  of  the  regard  we  have  been  accustomed  in  our 
happier  days  to  enjoy.  For,  appealing  to  that  Being,  who  searches  thoroughly 
the  hearts  of  his  creatures,  we  solemnly  profess,  that  our  Councils  have  been  in- 
fluenced by  no  other  motive  than  a  dread  of  impending  destruction. 

Permit  us  then,  most  gracious  Sovereign,  in  the  name  of  all  your  faithful  peo- 
ple in  America,  with  the  utmost  humility,  to  implore  you,  for  the  honor  of  Al- 
mighty God,  whose  pure  religion  our  enemies  are  undermining ;  for  your  glory, 
which  can  be  advanced  only  by  rendering  your  subjects  happy,  aud  keeping  them 
united;  for  the  interests  of  your  family  depending  on  an  adherence  to  the  princi- 
ples that  unthroned  it ;  for  the  safety  aud  welfare  of  your  kingdoms  aud  domin- 
ions, threatened  with  almost  unavoidable  dangers  aud  distresses,  that  your  Maj- 
esty, as  the  loving  father  of  your  whole  people,  connected  by  the  same  bands  of 
law,  loyalty,  faith,  aud  blood,  though  dwelling  in  various  countries,  will  not  suf- 
fer the  transcendent  relation  formed  by  these  ties  to  be  farther  violated,  in  uncer- 
tain expectation  of  effects,  that,  if  attained,  never  can  compensate  for  the  calam- 
ities through  which  they  must  be  gained. 

We,  therefore,  most  earnestly  beseech  your  Majesty,  that  your  royal  authority 
and  interposition  may  be  used  for  our  relief,  aud  that  a  gracious  answer  may  be 
given  to  this  petition. 

That  your  Majesty  may  enjoy  every  felicity  through  a  long  and  glorious  reign, 
over  loyal  and  happy  subjects,  and  that  your  descendants  may  inherit  your  pros- 
perity and  dominions  till  time  shall  be  no  more,  is,  and  always  will'be,  our  sin- 
cere and  fervent  prayer.  HENRY  MIDDLETON,  President. 

NEW  HAMPSHIRE. 
John  Sullivan,  Nathaniel  Folsom. 

MASSACHUSETTS  BAY. 
Thomas  Cushing,  John  Adams, 

Samuel  Adams,  Robert  Treat  Paine. 
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RHODE  ISLAND. 
Stephen  Hopkins,  Samuel  Ward. 

CONNECTICUT. 
Eliphalet  Dyer,  Silas  Deane. 

Roger  Sherman, 

NEW  YORK. 
Philip  Livingston,  John  Jay, 

John  Alsop,  William  Floyd, 

Isaac  Low,  Henry  Wisnek, 

James  Duane,  Simon  Boerum. 

NEW  JERSEY. 
William  Livingston,  Stephen  Crane, 

John  DeHart,  Richard  Smith. 

PENNSYLVANIA. 

Edward  Biddle,  Thomas  Mifflin, 

Joseph  Galloway,  George  Ross, 

John  Dickinson,  Charles  Humphreys. 

John  Morton, 

DELAWARE   GOVERNMENT. 
CiESAR  Rodney,  George  Read. 

Thomas  McKean, 

MARYLAND. 
Matthew  Tilghman,  William  Paca, 

Thomas  Johnson,  Jun.,  Samuel  Chase. 

VIRGINIA. 
Richard  Henry  Lee,  Edmund  Pendleton, 

Patrick  Henry,  Richard  Bland, 

George  Washington,  Benjamin  Harrison. 

NORTH  CAROLINA. 

William  Hooper,  Richard  Caswell. 

Joseph  Hewes, 

SOUTH  CAROLINA. 
,  Thomas  Lynch,  John  Rutledge, 

Christopher  Gadsden,  Edward  Rutledge. 

Friday,  June  23,  1775. 

Upon  motion, 

Resolved,  That  a  committee  of  five  be  appointed  to  draw  up  a  Declaration  to 
be  published  by  General  Washington,  upon  his  arrival  at  the  camp  before  Boston. 


APPENDIX.  453 

That  the  committee  consist  of  the  following  members,  viz. :  Mr.  J.  Mutledge, 
Mr.  W.  Livingston,  Mr.  Franklin,  Mr.  Jay,  and  Mr  Johnson. 

Saturday,  June  24,  1115. 

The  committee  appointed  to  prepare  a  Declaration  to  be  published 
by  General  Washington,  upon  his  arrival  at  the  camp  before  Boston, 
reported  the  same,  which  was  read  and  debated,  and  referred  for  fur- 
ther consideration  till  Monday  next. 

Monday,  June  26,  1775. 

The  Congress  then  resumed  the  consideration  of  the  Declaration, 
and  after  some  debate,  the  same  was  recommitted,  and  Mr.  Dickinson 
and  Mr.  Jefferson  were  added  to  the  committee. 

Thursday,  July  6,  1775. 

The  Congress  met  according  to  adjournment. 

And  resumed  the  consideration  of  the  Address  to  the  Inhabitants 
of  Great  Britain,  which,  after  some  debate,  was  recommitted. 

The  committee,  to  whom  the  Declaration  was  recommitted,  brought 
in  the  same,  which,  being  read,  was  taken  into  consideration,  and  being 
debated,  by  paragraphs,  was  approved,  and  is  as  follows : 

A  Declaration  hy  the  Representatives  of  the  United  Colonies  of  North  America,  now 
met  in  Congress  at  Philadelphia,  setting  forth  the  causes  and  necessity  of  their 
taking  up  arms. 

If  it  was  possible  for  men  who  exercise  their  reason  to  believe  that  tbe  Divine 
Author  of  our  existence  intended  a  part  of  the  human  race  to  hold  an  absolute 
property  in,  and  an  unbounded  power  over  others,  marked  out  hy  his  infinite 
goodness  and  wisdom,  as  the  objects  of  a  legal  domination  never  rightfully  resist- 
ible, however  severe  and  oppressive,  the  inhabitants  of  these  Colonies  might  at 
least  require  from  the  Parliament  of  Great  Britain  some  evidence  that  this  dread- 
ful authority  over  them  has  been  granted  to  that  body.  But  a  reverence  for  our 
great  Creator,  principles  of  humanity,  and  the  dictates  of  common-sense,  must 
convince  all  those  who  reflect  upon  the  subject  that  Government  was  instituted 
to  promote  the  welfare  of  mankiud,  and  ought  to  be  administered  for  the  attain- 
ment of  that  end.  The  Legislature  of  Great  Britain,  however,  stimulated  by  au 
inordinate  passion  for  a  power,  not  only  unjustifiable,  but  which  they  know  to 
be  peculiarly  reprobated  by  the  very  Constitution  of  that  Kingdom,  and  desper- 
ate of  success  iu  any  mode  of  contest  where  regard  should  be  had  to  truth,  law, 
or  right,  have  at  length,  deserting  those,  attempted  to  effect  their  cruel  and  im- 
politic purpose  of  enslaving  these  Colonies  by  violence,  and  have  thereby  ren- 
dered it  necessary  for  us  to  close  with  their  last  appeal  from  reason  to  arms. 
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Yet,  however  blinded  that  Assembly  may  be,  by  their  intemperate  rage  for  un- 
limited domination  so  to  slight  justice  and  the  opinion  of  mankind,  we  esteem 
ourselves  bound,  by  obligations  of  respect  to  the  rest  of  the  world,  to  make  known 
the  justice  of  our  cause. 

Oar  forefathers,  inhabitants  of  the  Islaud  of  Great  Britain,  left  their  native 
laud  to  seek  on  these  shores  a  residence  for  civil  and  religious  freedom.  At  the 
expense  of  their  blood,  at  the  hazard  of  their  fortunes,  without  the  least  charge 
to  the  country  from  which  they  removed,  by  unceasing  labour,  and  an  uncon- 
querable spirit,  they  effected  settlements  in  the  distant  and  inhospitable  wilds  of 
America,  then  filled  with  numerous  aud  warlike  nations  of  barbarians.  Societies 
or  governments,  vested  with  perfect  legislatures,  were  formed  under  charters  from 
the  Crown,  and  a  harmonious  intercourse  was  established  between  the  Colonies 
and  the  Kingdom  from  which  they  derived  their  origin.  The  mutual  benefits  of 
this  union  became  in  a  short  time  so  extraordinary  as  to  excite  astonishment.  It 
is  universally  confessed  that  the  amazing  increase  of  the  wealth,  strength,  and 
navigation  of  the  realm  arose  from  this  source ;  and  the  Minister,  who  so  wisely 
and  successfully  directed  the  measures  of  Great  Britain  in  the  late  war,  publicly 
declared  that  these  Colonies  enabled  her  to  triumph  over  her  enemies.  Towards 
the  conclusion  of  that  war,  it  pleased  our  Sovereign  to  make  a  change  in  his 
councils.  From  that  fatal  moment  the  affairs  of  the  British  Empire  began  to  fall 
into  confusion,  aud  gradually  sliding  from  the  summit  of  glorious  prosperity  to 
which  they  had  been  advanced  by  the  virtues  and  abilities  of  one  man,  are  at 
length  distracted  by  the  convulsions  that  now  shake  it  to  its  deepest  foundations. 
The  new  Ministry  finding  the  brave  foes  of  Britain,  though  frequently  defeated, 
yet  still  contending,  took  up  the  unfortunate  idea  of  granting  them  a  hasty 
peace,  and  of  then  subduing  her  faithful  friends. 

These  devoted  Colonies  were  judged  to  be  in  such  a  state  as  to  present  victo- 
ries without  bloodshed,  aud  all  the  easy  emoluments  of  statutable  plunder.  The 
uninterrupted  tenour  of  their  peaceable  aud  respectful  behaviour,  from  the  be- 
ginning of  colonization  ;  their  dutiful,  zealous,  and  useful  services  during  the 
war,  though  so  recently  and  amply  acknowledged  in  the  most  honourable  man- 
ner by  his  Majesty,  by  the  late  King,  aud  by  Parliament,  could  not  save  them 
from  the  meditated  innovations.  Parliament  was  influenced  to  adopt  the  perni- 
cious project;  aud  assuming  a  new  power  over  them,  have,  iu  the  course  of 
eleven  years,  given  such  decisive  specimens  of  the  spirit  and  consequences  at- 
tending this  power  as  to  leave  no  doubt  concerning  the  effects  of  acquiescence 
under  it.  They  have  undertaken  to  give  and  grant  onr  money  without  our  con- 
sent, though  we  have  ever  exercised  au  exclusive  right  to  dispose  of  our  own 
property;  statutes  have  been  passed  for  extending  the  jurisdiction  of  Courts  of 
Admiralty  and  Vice-Admiralty  beyond  their  ancient  limits ;  for  depriving  ns  of 
the  accustomed  and  inestimable  privilege  of  Trial  by  Jury,  in  cases  affecting  both 
life  and  property  ;  for  suspending  the  Legislature  of  one  of  the  Colonies ;  for  in- 
terdicting all  commerce  to  the  capital  of  another  ;  and  for  altering  fundamental- 
ly the  form  of  Government  established  by  Charter,  and  secured  by  Acts  of  its 
own  Legislature,  solemuly  confirmed  by  the  Crown  ;  for  exempting  the  "  mur- 
derers "  of  Colonists  from  legal  trial,  aud,  in  effect,  from  punishment;  for  erect- 
ing iu  a  neighbouring  province,  acquired  by  the  joint  arms  of  Gi-eat  Britain  aud 
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America,  a  despotism  dangerous  to  our  very  existeuce;  and  for  quartering  soldiers 
npou  the  Colonists  in  time  of  profound  peace.  It  Las  also  been  resolved  in  Par- 
liament that  Colonists  charged  with  committing  certain  offences  shall  bo  trans- 
ported to  England  to  be  tried. 

But  why  should  we  enumerate  our  injuries  in  detail  ?  By  one  statute  it  is  de- 
clared that  Parliament  can  "  of  right  make  laws  to  bind  us  in  all  cases  whatso- 
ever." What  is  to  defend  us  against  so  enormous,  so  unlimited  a  power?  Not  a 
single  man  of  those  who  assume  it  is  chosen  by  us,  or  is  subject  to  our  control  or 
influence  ;  but,  on  tbe  coutrary,  they  are  all  of  them  exempt  from  the  operatiou 
of  such  laws,  and  an  American  revenue,  if  not  diverted  from  the  ostensible  pur- 
poses for  which  it  is  raised,  would  actually  lighten  their  own  burdens,  in  propor- 
tion as  they  increase  ours.  We  saw  the  misery  to  which  such  despotism  would 
reduce  us.  We,  for  teu  years,  incessantly  and  ineffectually  besieged  the  Throne 
as  supplicants  ;  we  reasoned,  we  remonstrated  with  Parliament,  in  the  most  mild 
and  decent  language. 

Administration,  seusible  that  we  should  regard  these  oppressive  measures  as 
freemen  ought  to  do,  sent  over  fleets  and  armies  to  enforce  them.  The  indigna- 
tion of  the  Americans  was  roused,  it  is  true ;  but  it  was  the  indignation  of  a  virt- 
uous, loyal,  and  affectionate  people.  A  Congress  of  Delegates  from  the  United 
Colonies  was  assembled  at  Philadelphia  on  the  fifth  day  of  last  September.  We 
resolved  again  to  offer  an  humble  and  dutiful  petition  to  the  King,  and  also  ad- 
dressed our  fellow-subjects  of  Great  Britain.  We  have  pursued  every  temperate, 
every  respectful  measure;  we  have  even  proceeded  to  break  off  our  commercial 
intercourse  with  our  fellow-subjects  as  the  last  peaceable  admonition  that  our 
attachment  to  no  nation  upon  earth  should  supplant  our  attachment  to  liberty. 
This,  we  flattered  ourselves,  was  the  ultimate  step  of  the  controversy;  but  sub- 
sequent events  have  shown  how  vain  was  this  hope  of  finding  moderation  in  our 
enemies. 

Several  threatening  expressions  against  the  Colonies  were  inserted  iu  His 
Majesty's  Speech ;  our  petition,  though  we  were  told  it  was  a  decent  one,  and 
that  His  Majesty  had  been  pleased  to  receive  it  graciously,  and  to  promise  laying 
it  before  his  Parliament,  was  huddled  into  both  Houses  among  a  bundle  of  Ameri- 
can papers,  and  there  neglected. 

The  Lords  and  Commous,  in  their  address  in  the  month  of  February,  said  that 
"  a  rebellion  at  that  time  actually  existed  within  the  Province  of  Massachusetts 
Bay  ;  and  that  those  concerned  iu  it  had  been  countenanced  and  encouraged  by 
unlawful  combinations  and  engagements  entered  into  by  His  Majesty's  subjects 
in  several  of  the  other  Colonies ;  and,  therefore,  they  besought  His  Majesty  that 
he  would  take  the  most  effectual  measures  to  enforce  due  obedience  to  the  laws 
and  authority  of  the  Supreme  Legislature."  Soon  after,  the  commercial  inter- 
course of  whole  Colonies  with  foreign  countries  and  with  each  other  was  cut  off 
by  an  Act  of  Parliament ;  by  another,  several  of  them  were  entirely  prohibited 
from  the  fisheries  in  the  seas  near  their  coasts,  on  which  they  always  depended 
for  their  sustenance ;  and  large  reinforcements  of  ships  and  troops  were  imme- 
diately sent  over  to  General  Gage. 

Fruitless  were  all  the  entreaties,  arguments,  and  eloquence  of  an  illustrious 
band  of  the  most  distinguished  Peers  and  Commoners,  who  nobly  and  strenuously 
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asserted  the  justice  of  our  cause,  to  stay,  or  even  to  mitigate,  the  helpless  fury 
with  which  these  accumulated  and  unexampled  outrages  were  hurried  on.  Equal- 
ly fruitless  was  the  interference  of  the  city  of  London,  of  Bristol,  and  many  other 
respectahle  towns,  in  our  favour.  Parliament  adopted  an  insidious  manoeuvre, 
calculated  to  divide  us,  to  establish  a  perpetual  auction  of  taxations,  where  Colony 
should  bid  against  Colony,  all  of  them  uninformed  what  ransom  would  redeem 
their  lives ;  and  thus  to  extort  from  us,  at  the  point  of  the  bayonet,  the  un- 
knowu  sums  that  should  be  sufficient  to  gratify,  if  possible  to  gratify,  Ministe- 
rial rapacity,  with  the  miserable  indulgence  left  to  us  of  raising,  in  our  own 
mode,  the  prescribed  tribute.  What  terms  more  rigid  and  humiliatiug  could  have 
been  dictated  by  remorseless  victors  to  conquered  enemies  ?  In  our  circumstances, 
to  accept  them  would  be  to  deserve  them. 

Soon  after  intelligence  of  these  proceedings  arrived  on  this  Continent,  General 
Gage,  who,  in  the  course  of  the  last  year,  had  taken  possession  of  the  Town  of 
Boston,  in  the  Province  of  Massachusetts  Bay,  and  still  occupied  it  as  a  garrison, 
on  the  19th  day  of  April  sent  out  from  that  place  a  large  detachment  of  his  army, 
who  made  an  unprovoked  assault  on  the  inhabitants  of  the  said  Province,  at  the 
Town  of  Lexington,  as  appears  by  the  affidavits  of  a  great  number  of  persons,  some 
of  whom  were  officers  and  soldiers  of  that  detachment,  murdered  eight  of  the  in- 
habitants, and  wounded  many  others.  From  thence  the  troops  proceeded  in 
warlike  array  to  the  Town  of  Concord,  where  they  set  upon  another  party  of  the 
inhabitants  of  the  same  province,  killing  several  and  wounding  more,  until  com- 
pelled to  retreat  by  the  country  people  suddenly  assembled  to  repel  this  cruel 
aggression.  Hostilities,  thus  commenced  by  the  British  troops,  have  been  since 
prosecuted  by  them  without  regard  to  faith  or  reputation.  The  inhabitants  of 
Boston,  being  confined  within  that  town  by  the  General,  their  Governor,  and  hav- 
ing, in  order  to  procure  their  dismission,  entered  into  a  treaty  with  him,  it  was 
stipulated  by  the  said  inhabitants,  having  deposited  their  arms  with  their  own 
magistrates,  should  have  liberty  to  depart,  taking  with  them  their  other  effects. 
They  accordingly  delivered  up  their  arms;  but  in  open  violation  of  honour,  in 
defiance  of  the  obligation  of  treaties,  which  even  savage  nations  esteemed  sacred, 
the  Governor  ordered  the  arms  deposited  as  aforesaid,  that  they  might  be  pre- 
served for  their  owners,  to  be  seized  by  a  body  of  soldiers ;  detained  the  greatest 
part  of  the  inhabitants  in  the  town,  and  compelled  the  few  who  were  permitted 
to  retire  to  leave  their  most  valuable  effects  behind. 

By  this  perfidy  wives  are  separated  from  their  husbands,  children  from  their 
parents,  the  aged  and  the  sick  from  their  relations  and  friends,  who  wish  to  attend 
and  comfort  them;  and  those  who  have  been  used  to  live  in  plenty,  and  even 
elegance,  are  reduced  to  deplorable  distress. 

The  General,  further  emulating  his  Ministerial  masters,  by  a  proclamation 
bearing  date  on  the  12th  day  of  June,  after  venting  the  grossest  falsehoods  and 
calumuies  against  the  good  people  of  these  Colonies,  proceeds  to  "declare  them 
all,  either  by  name  or  description,  to  be  rebels  and  traitors;  to  supersede  the 
course  of  the  common  law,  and  instead  thereof  to  publish  and  order  the  use  and 
exercise  of  the  law  martial."  His  troops  have  butchered  our  countrymen  ;  have 
wantonly  burnt  Charlestown ,  besides  a  considerable  number  of  houses  in  other 
places;  our  ships  and  vessels  are  seized;  the  necessary  supplies  of  provisions  are 
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intercepted,  and  he  is  exerting  his  utmost  power  to  spread  destruction  and  devas- 
tation around  him. 

We  have  received  certain  intelligence  that  General  Carleton,  the  Governor  of 
Canada,  is  instigating  the  people  of  that  province  aud  the  Indiana  to  fall  upon 
us ;  and  we  have  but  too  much  reason  to  apprehend  that  schemes  have  heeu 
formed  to  excite  domestic  enemies  against  us.  In  brief,  a  part  of  these  Colonies 
now  feel,  aud  all  of  them  are  sure  of  feeling,  as  far  as  the  vengeance  of  Adminis- 
tration cau  inflict  them,  the  complicated  calamities  of  fire,  sword,  and  famine. 
We  are  reduced  to  the  alternative  of  choosing  an  unconditional  submission  to  the 
tyranny  of  irritated  Ministers,  or  resistance  by  force.  The  latter  is  our  choice. 
We  have  counted  the  cost  of  this  contest,  and  find  nothing  so  dreadful  as  volun- 
tary slavery.  Honour,  justice,  and  humanity  forbid  us  tamely  to  surrender  that 
freedom  which  we  received  from  our  gallant  ancestors,  and  which  our  innocent 
posterity  have  a  right  to  receive  from  us.  We  cauuot  eudure  the  infamy  and 
guilt  of  resigning  succeeding  generations  to  that  wretchedness  which  inevitably 
awaits  them  if  we  basely  entail  hereditary  bondage  upon  them. 

Our  cause  is  just.  Our  union  is  perfect.  Our  internal  resources  are  great, 
and,  if  necessary,  foreign  assistance  is  undoubtedly  attaiuable.  We  gratefully 
acknowledge,  as  single  instances  of  the  Divine  favour  towards  us,  that  His  provi- 
dence would  not  permit  us  to  be  called  into  this  severe  controversy  until  we  were 
grown  up  to  our  present  strength,  had  been  previously  exercised  in  warlike  opera- 
tions, aud  possessed  of  the  means  of  defending  ourselves.  With  hearts  fortified 
with  these  animating  reflections,  we  most  solemnly,  before  God  aud  the  world, 
declare,  that,  exerting  the  utmost  energy  of  those  powers  which  our  beneficent 
Creator  hath  graciously  bestowed  upon  us,  the  arms  we  have  beeu  compelled  by 
our  enemies  to  assume,  we  will,  in  defiance  of  every  hazard,  with  uuabating  firm- 
ness aud  perseverance,  employ  for  the  preservation  of  our  liberties ;  being,  with 
one  mind,  resolved  to  die  freemen  rather  than  live  slaves. 

Lest  this  Declaration  should  disquiet  the  minds  of  our  friends  and  fellow-sub- 
jects in  any  part  of  the  Empire,  we  assure  them  that  we  mean  not  to  dissolve  that 
union  which  has  so  long  and  so  happily  subsisted  between  us,  aud  which  we  sin- 
cerely wish  to  see  restored.  Necessity  has  not  yet  driven  us  into  that  desperate 
measure,  or  induced  us  to  excite  auy  other  nation  to  war  against  them.  We  have 
not  raised  armies  with  ambitious  designs  of  separating  from  Great  Britain,  and 
establishing  independent  states.  We  fight  not  for  glory  or  for  conquest.  We 
exhibit  to  mankind  the  remarkable  spectacle  of  a  people  attacked  by  unprovoked 
enemies,  without  any  imputation  or  even  suspicion  of  offence.  They  boast  of 
their  privileges  and  civilization,  and  yet  proffer  no  milder  conditions  than  servi- 
tude or  death. 

In  our  own  native  land,  in  defence  of  the  freedom  that  is  our  birthright,  and 
which  we  ever  enjoyed  till  the  late  violation  of  it ;  for  the  protection  of  our  prop- 
erty acquired  solely  by  the  honest  industry  of  our  forefathers  and  ourselves, 
an-ainst  violence  actually  offered,  we  have  taken  up  arms.  We  shall  lay  them 
down  when  hostilities  shall  cease  on  the  part  of  the  aggressors,  aud  all  danger  of 
their  being  renewed  shall  be  removed,  and  not  before. 

With  an  humble  con  fidence  in  the  mercies  of  the  supreme  and  impartial  Judge 
aud  Ruler  of  the  Universe,  we  most  devoutly  implore  his  diviue  goodness  to  pro- 
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tect  us  happily  through  this  great  conflict,  to  dispose  our  adversaries  to  reconcil- 
iation, on  reasonable  terms,  and  thereby  to  relieve  the  Empire  from  the  calami- 
ties of  civil  war. 


DECLARATION  OF  INDEPENDENCE. 

A  Declaration  by  the  Representatives  of  the  United  States 
of  America  in  Congress  Assembled. 

[July  4,  1V?6.] 

When  in  the  Course  of  human  events,  it  becomes  necessary  for  one  people  to 
dissolve  the  political  bands  which  have  connected  them  with  another,  and  to  as- 
sume among  the  Powers  of  the  earth,  the  separate  and  equal  station  to  which  the 
Laws  of  Nature  and  of  Nature's  God  entitle  them,  a  decent  respect  to  the  opinions 
of  rnaulcind  requires  that  they  should  declare  the  causes  which  impel  them  to  the 
separation. 

We  hold  these  truths  to  be  self-evident,  that  all  men  are  created  equal,  that 
they  are  endowed  by  their  Creator  with  certain  unalienable  Eights,  that  among 
these  are  Life,  Liberty  and  the  pursuit  of  Happiness.  That  to  secure  these  rights, 
Governments  are  instituted  among  Men,  deriving  their  just  powers  from  the  con- 
sent of  the  governed,  That  whenever  any  Form  of  Government  becomes  destructive 
of  these  ends,  it  is  the  Right  of  the  People  to  alter  or  to  abolish  it,  and  to  institute 
new  Government,  laying  its  foundation  on  such  principles  and  organizing  its 
powers  in  such  form,  as  to  them  shall  seem  most  likely  to  effect  their  Safety  and 
Happiness.  Prudence,  indeed,  will  dictate  that  Governments  long  established 
should  not  be  changed  for  light  and  transient,  causes ;  aud  accordingly  all  ex- 
perience hath  shewn,  that  mankind  are  more  disposed  to  suffer,  while  evils  are 
sufferable,  than  to  right  themselves  by  abolishing  the  forms  to  which  they  are 
accustomed.  But  when  a  long  train  of  abuses  and  usurpations,  pursuing  invari- 
ably the  same  Object  evinces  a  design  to  reduce  them  under  absolute  Despotism, 
it  is  their  right,  it  is  their  duty,  to  throw  off  such  Government,  aud  to  provide 
new  Guards  for  their  future  security.  Such  has  been  the  patient  sufferance  of 
these  Colonies ;  and  such  is  now  the  necessity  which  constrains  them  to  alter  their 
former  Systems  of  Government.  The  history  of  the  present  King  of  Great  Britain 
is  a  history  of  repeated  injuries  aud  usurpations,  all  having  in  direct  object  the 
establishment  of  an  absohite  Tyranny  over  these  States.  To  prove  this,  let  Facts 
be  submitted  to  a  candid  world . 

He  has  refused  his  Assent  to  Laws,  the  most  wholesome  and  necessary  for  the 
public  good. 

He  has  forbidden  his  Governors  to  pass  Laws  of  immediate  and  pressing  im- 
portance, unless  suspended  in  their  operation  till  his  Assent  should  be  obtained- 
and  when  so  suspended,  he  has  utterly  neglected  to  attend  to  them. 

He  has  refused  to  pass  other  Laws  for  the  accommodation  of  large  districts  of 
people,  unless  those  people  would  relinquish  the  right  of  Representation  in  the 
Legislature,  a  right  inestimable  to  them  and  formidable  to  tyrants  only. 
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He  has  called  together  legislative  bodies  at  places  unusual,  uncomfortable, 
and  distaut  from  the  Depository  of  their  Public  Records,  for  the  sole  purpose  of 
fatiguing  them  into  compliance  with  his  measures. 

He  has  dissolved  Representative  Houses  repeatedly,  for  opposing  with  manly 
firmness  his  invasions  on  the  rights  of  the  people. 

He  has  refused  for  a  long  time,  after  such  dissolutions,  to  cause  others  to  bo 
elected;  whereby  the  Legislative  Powers,  incapable  of  Annihilation,  have  re- 
turned to  the  People  at  large  for  their  exercise;  the  State  remaining  in  the  mean- 
time exposed  to  all  the  dangers  of  invasion  from  without,  and  convulsions  within. 

He  has  endeavored  to  prevent  the  Population  of  these  States  ;  for  that  purpose 
obstructing  the  Laws  for  Naturalization  of  Foreigners ;  refusing  to  pass  others 
to  encourage  their  migrations  hither,  and  raising  the  conditions  of  new  Appro- 
priations of  Lands. 

He  has  obstructed  the  Administration  of  Justice,  by  refusing  his  Assent  to 
Laws  for  establishing  Judiciary  Powers. 

He  has  made  Judges  dependent  on  his  Will  alone,  for  the  tenure  of  their  offices, 
and  the  amount  and  payment  of  their  salaries. 

He  has  erected  a  multitude  of  New  Offices,  and  sent  hither  swarms  of  Officers 
to  harrass  our  People,  and  eat  out  their  substance. 

He  has  kept  among  us,  in  times  of  peace,  Standing  Armies  without  the  Con- 
sent of  our  legislature. 

Ho  has  affected  to  render  the  Military  independent  of  and  superior  to  the 
Civil  Power. 

He  has  combined  with  others  to  subject  us  to  a  jurisdiction  foreign  to  our 
constitution,  and  unacknowledged  by  our  laws ;  giving  his  Assent  to  their  Acts  of 
pretended  Legislation : 

For  quartering  large  bodies  of  armed  troops  among  us  : 

For  protecting  them,  by  a  mock  trial,  from  Punishment  for  any  Murders 
which  they  should  commit  on  the  Inhabitants  of  these  States : 

For  cutting  off  our  Trade  with  all  parts  of  the  world  : 

For  imposing  Taxes  on  us  without  our  Consent: 

For  depriving  us  in  many  cases,  of  the  benefits  of  Trial  by  Jury  : 

For  transporting  us  beyond  Seas  to  be  tried  for  pretended  offenses : 

For  abolishing  the  free  System  of  English  Laws  in  a  neighboring  Province, 
establishing  therein  an  Arbitrary  government,  and  enlarging  its  Boundaries  so  as 
to  render  it  at  once  an  example  and  fit  instrument  for  introducing  the  same  abso- 
lute rnle  into  these  Colonies :  . 

For  taking  away  our  Charters,  abolishing  our  most  valuable  Laws,  and  altering 
fundamentally  the  Forms  of  our  Governments : 

For  suspending  our  own  Legislatures,  and  declaring  themselves  invested  with 
Power  to  legislate  for  us  in  all  cases  whatsoever. 

He  has  abdicated  Government  here,  by  declaring  us  out  of  his  Protection  and 
waging  War  against  us. 

He  has  plundered  onr  seas,  ravaged  our  Coasts,  burnt  our  towns,  and  de- 
stroyed the  lives  of  our  People. 

He  is  at  this  time  transporting  large  Armies  of  foreign  Mercenaries  to  com- 
pleat  the  works  of  death,  desolation  and  tyranny,  already  beguu  with  circnm- 
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stances  of  Cruelty  &  perfidy  scarcely  paralleled  in  the  most  barbarous  ages,  and 
totally  unworthy  the  Head  of  a  civilized  nation. 

He  has  constrained  our  fellow-Citizens  taken  Captive  on  the  high  Seas  to 
bear  Arms  against  their  Country,  to  become  the  executioners  of  their  friends  and 
Brethren,  or  to  fall  themselves  by  their  Hands. 

He  has  excited  domestic  insurrections  amongst  us,  and  has  endeavored  to 
bring  on  the  inhabitants  of  our  frontiers,  the  merciless  Indiau  Savages,  whose 
known  rule  of  warfare,  is  an  undistinguished  destruction  of  all  ages,  sexes  and 
conditions. 

In  every  stage  of  these  Oppressions  We  have  Petitioned  for  Eedress  in  the 
most  humble  terms  :  Our  repeated  Petitions  have  been  answered  only  by  repeated 
injury.  A  Prince,  whose  character  is  thus  marked  by  every  act  which  may  define 
a  Tyrant,  is  unfit  to  be  the  ruler  of  a  free  People. 

Nor  have  We  been  wanting  in  attentions  to  our  British  brethren.  We  have 
warned  them  from  time  to  time  of  attempts  by  their  legislature  to  extend  an 
unwarrantable  jurisdiction  over  us.  We  have  reminded  them  of  the  circum- 
stances of  our  emigration  and  settlement  here.  We  have  appealed  to  their  native 
justice  and  magnanimity,  and  we  have  conjured  them  by  the  ties  of  our  common 
kindred  to  disavow  these  usurpations,  which,  would  inevitably  interrupt  our  con- 
nections and  correspondence.  They  too  have  been  deaf  to  the  voice  of  justice 
and  of  consanguinity.  We  must,  therefore,  acquiesce  in  the  necessity  which  de- 
nounces our  Separation,  and  hold  them,  as  we  hold  the  rest  of  mankind,  Enemies 
in  War,  in  Peace  Friends. 

We,  therefore,  the  Representatives  of  the  United  States  op  America,  in 
general  Congress,  Assembled,  appealing  to  the  Supreme  Judge  of  the  World  for 
the  rectitude  of  our  intentions,  do,  in  the  Name,  and  by  Authority  of  the  good 
People  of  these  Colonies,  solemnly  publish  and  declare,  That  these  United 
Colonies  are,  and  of  Right  ought  to  be  free  and  independent  States;  that 
they  are  Absolved  from  all  Allegiance  to  the  British  Crown,  and  that  all  political 
connection  between  them  and  the  State  of  Great  Britain,  is  and  ought  to  be  totally 
dissolved;  and  that  as  free  and  independent  States,  they  have  full  Power  to 
levy  War,  conclude  Peace,  contract  Alliances,  establish  Commerce,  and  to  do  all 
other  Acts  and  Things  which  independent  States  may  of  right  do.  And  for  the 
support  of  this  Declaration,  with  a  firm  reliance  on  the  Protection  of  Divine 
Providence,  We  mutually  pledge  to  each  other  our  Lives,  our  Fortunes  and  our 
sacred  Honor. 

The  foregoing  declaration  was,  by  order  of  Congress,  engrossed,  and  signed  by  the 
following  members : 

JOHN  HANCOCK. 
NEW  HAMPSHIRE. 
Josiah  Bartlett,  Matthew  Thornton. 

Wm.  Whipple, 

MASSACHUSETTS  BAY. 
Saml.  Adams,  Eobt.  Treat  Paine, 

John  Adams,  Elbuidge  Gerry. 
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RHODE  ISLAND,  etc. 


Step.  Hopkins, 

Roger  Sherman, 
Sam'el  Huntington, 

Wm.  Floyd, 
Phil.  Livingston, 

Richd.  Stockton, 
Jno.  Witherspoon, 
Fras.  Hopkinson, 

Robt.  Morris, 
Benjamin  Rush, 
Benja.  Franklin, 
John  Morton, 
Geo.  Clymeh, 

Cesar  Rodney, 
Geo.  Eead, 

Samuel  Chase, 
Wm.  Paca, 


George  Wythe, 
Richard  Henry  Lee, 
Th  Jefferson, 
Benja.  Harrison, 


CONNECTICUT. 


NEW  YORK. 


NEW  JERSEY. 


PENNSYLVANIA. 


DELAWARE. 


MARYLAND. 


VIRGINIA. 


William  Ellery. 

Wm.  Williams, 
Oliver  Wolcott. 

Frans.  Lewis, 
Lewis  Morris. 

John  Hart, 
Abra.  Clark. 


J  as.  Smith, 
Geo.  Taylor, 
James  Wilson, 
Geo.  Ross. 


Tho.  M'Kean. 


Thos.  Stone, 

Charles    Carroll   of  Car- 
rollton. 

Thos.  Nelson,  jr., 
Francis  Lightfoot  Lee, 
Carter  Braxton. 


NORTH  CAROLINA. 
Wm.  Hooper,  John  Penn. 

Joseph  Hewes, 

SOUTH  CAROLINA. 
Edward  Rutledge,  Thomas  Lynch,  junr., 

Thos.  Heyward,  jnnr.,  Arthur  Middleton. 

GEORGIA. 
Button  Gwinnett,  Geo.  Walton. 

Lyman  Hall, 

Resolved,  That  copies  of  the  Declaration  be  sent  to  the  several  assemblies, 
conventions,  and  committees  or  councils  of  safety,  and  to  the  several  commanding 
officers  of  the  Continental  Troops :  That  it  be  proclaimed  in  each  of  the  United 
States,  and  at  the  Head  of  the  Army.     (Journals  of  Congress,  I.  396.) 
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ARTICLES  OF  CONFEDERATION.* 

To  all  to  whom  these  Presents  shall  come,  we  the  undersigned  Delegates  of  the 
States  affixed  to  our  Names,  seud  Greeting. — ■ 

Whereas  the  Delegates  of  the  United  States  of  America  iu  Congress  assembled 
did  on  the  15th  day  of  November  iu  the  year  of  our  Lord  1777,  and  in  the  Second 
Year  of  the  Independence  of  America  agree  to  certain  articles  of  Confederation 
and  perpetual  Union  between  the  States  of  New  Hampshire,  Massachusetts-bay, 
Rhode  Island  and  Providence  Plantations,  Connecticut,  New  York,  New  Jersey, 
Pennsylvania,  Delaware,  Maryland,  Virginia,  North  Carolina,  South  Carolina,  and 
Georgia,  in  the  words  following,  viz. 

"Articles  of  Confederation  and  Perpetual  Union  between 
the  States  of  New  Hampshire,  Massachusetts  Bat,  Rhode 
Island  and  Providence  Plantations,  Connecticut,  New  York, 
New  Jersey,  Pennsylvania,  Delaware,  Maryland,  Virginia, 
North  Carolina,  South  Carolina,  and  Georgia. 

Article  I.  The  stile  of  this  confederacy  shall  be  "The  United  States  of  America." 

Article  II.  Each  State  retains  its  sovereignty,  freedom  and  independence, 
and  every  Power,  Jurisdiction  and  right,  which  is  not  by  this  confederation  ex- 
pressly delegated  to  the  united  states  in  congress  assembled. 

Article  III.  The  said  states  hereby  severally  enter  into  a  firm  league  of 
friendship  with  each  other,  for  their  common  defense,  the  security  of  their  Liber- 
ties, and  their  mutual  and  general  welfare,  binding  themselves  to  assist  each 
other,  against  all  force  offered  to,  or  attacks  made  upon  them,  or  any  of  them,  on 
account  of  religion,  sovereignty,  trade,  or  any  other  pretense  whatever. 

Article  IV.  The  better  to  secure  and  perpetuate  mutual  friendship  and 
intercourse  among  the  people  of  the  different  states  iu  this  union,  the  free  in- 
habitants of  each  of  these  states,  paupers,  vagabonds,  and  fugitives  from  Justice 
excepted,  shall  be  entitled  to  all  privileges  and  immunities  of  free  citizens  iu  the 
several  states ;  and  the  people  of  each  state  shall  have  free  ingress  and  regress 
to  and  from  any  other  state,  and  shall  enjoy  therein  all  the  privileges  of  trade 
and  commerce,  Subject  to  the  same  duties,  impositions  and  restrictions  as  the 
inhabitants  thereof  respectively,  provided  that  such  restrictions  shall  not  extend 
so  far  as  to  prevent  the  removal  of  property  imported  into  any  state,  to  any 
other  state  of  which  the  Owner  is  an  inhabitant ;  provided,  also,  that  no  imposi- 
tion, duties  or  restriction  shall  be  laid  by  any  State  on  the  property  of  the 
united  states,  or  either  of  them. 

If  any  person  guilty  of,  or  charged  with  treason,  felony,  or  other  high  niisde- 


*  This  copy  of  the  Articles  of  Confederation  has  been  compared  with  the  Rolls  in 
the  Department  of  State,  and  is  punctuated  and  otherwise  printed  in  exact  conformity 
therewith. 
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meanor  in  any  state,  shall  flee  from  Justice,  and  be  found  in  any  of  the  united  states, 
lie  shall  upon  demand  of  the  Governor  or  executive  power,  of  the  state  from  which 
he  fled,  be  delivered  up  and  removed  to  the  state  having  jurisdiction  of  his  offense. 
Full  faith  and  credit  shall  be  given  in  each  of  these  states  to  the  records,  acts 
and  judicial  proceedings  of  the  courts  and  magistrates  of  every  other  State. 

Article  V.  For  the  more  convenient  management  of  the  general  interest 
of  the  united  states,  delegates  shall  be  auuually  appointed  in  such  maimer  as  the 
legislature  of  each  state  shall  direct,  to  meet  in  congress  on  the  first  Monday  in 
November,  in  every  year,  with  a  power  reserved  to  each  state,  to  recnl  its  dele- 
gates, or  any  of  them,  at  any  time  within  the  year,  and  to  send  others  in  their 
stead,  for  the  remainder  of  the  Year. 

No  state  shall  be  represented  iu  congress  by  less  than  two,  nor  by  moro  than 
seven  members ;  aud  no  person  shall  be  capable  of  being  a  delegate  for  more  than 
three  years  iu  any  term  of  six  years;  nor  shall  any  person,  being  a  delegate,  be 
capable  of  holding  any  office  uuder  the  united  states,  for  which  he,  or  another  for 
his  benefit,  receives  any  salary,  fees,  or  emolument  of  any  kind. 

Each  state  shall  maintain  its  own  delegates  iu  any  meeting  of  the  States,  and 
while  they  act  as  members  of  the  committee  of  the  States. 

In  determining  questions  in  the  united  states,  in  congress  assembled,  each 
state  shall  have  one  vote. 

Freedom  of  speech  and  debate  in  congress  shall  not  be  impeached  or  ques- 
tioned in  any  Court,  or  place  out  of  congress,  and  the  members  of  congress  shall 
be  protected  in  their  persons  from  arrests  and  imprisonments,  during  the  time  of 
their  going  to  and  from,  and  attendance  on  congress,  except  for  treason,  felony, 
or  breach  of  the  peace. 

Article  VI.  .No  state  without  the  Consent  of  the  united  states  iu  congress 
assembled,  shall  send  any  embassy  to,  or  receive  any  embassy  from,  or  enter  into 
any  conference,  agreement,  alliance  or  treaty  with  any  King  prince  or  state; 
nor  shall  any  person  holding  any  office  of  profit  or  trust  under  the  united  states, 
or  any  of  them,  accept  of  any  present,  emolument,  office  or  title  of  any  kind  what- 
ever from  any  king,  prince  or  foreign  state;  nor  shall  the  united  states  in  con- 
gress assembled,  or  any  of  them,  grant  any  title  of  nobility. 

No  two  or  more  states  shall  enter  into  any  treat}',  confederation  or  alliance 
whatever  between  them,  without  the  consent  of  the  united  states  in  congress 
assembled,  specifying  accurately  the  purposes  for  which  the  same  is  to  be  entered 
into,  and  how  long  it  shall  continue. 

No  state  shall  lay  any  imposts  or  duties,  which  may  interfere  with  any 
stipulations  in  treaties,  entered  into  by  the  united  states  in  congress  assembled 
with  any  king,  prince  or  state,  in  pursuance  of  any  treaties  already  proposed  by 
congress  to  the  courts  of  France  aud  Spain. 

No  vessels  of  war  shall  be  kept  up  iu  time  of  peace  by  any  state,  except 
such  number  only,  as  shall  be  deemed  necessary  by  the  united  states  in  con- 
gress assembled,  for  the  defense  of  such  state,  or  its  trade ;  nor  shall  any  body 
of  forces  be  kept  up  by  any  state,  in  time  of  peace,  except  such  number  only, 
as  in  the  judgment  of  the  united  states,  in  congress  assembled,  shall  be  deemed 
requisite  to  garrison  the  forts  necessary  for  the  defense  of  such  state;  but  every 
state  shall  always  keep  up  a  well  regulated  and  disciplined  militia,  sufficiently 
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armed  and  accoutred,  and  shall  provide  and  have  constantly  ready  for  nse,  in 
public  stores,  a  due  number  of  field-pieces  and  tents,  and  a  proper  quantity  of 
arms,  ammunition  and  camp  equipage. 

No  state  shall  engage  in  any  war  without  the  consent  of  the  united  states 
in  congress  assembled,  unless  such  state  be  actually  invaded  by  enemies,  or  shall 
have  received  certain  advice  of  a  resolution  being  formed  by  some  nation  of  Ind- 
ians to  invade  such  state,  and  the  danger  is  so  imminent  as  not  to  admit  of  a  de- 
lay, till  the  united  states  in  congress  assembled  can  be  consulted;  nor  shall  any 
state  grant  commissions  to  any  ships  or  vessels  of  war,  nor  letters  of  marque  or  re- 
prisal, except  it  be  after  a  declaration  of  war  by  the  united  states  in  congress 
assembled,  and  then  only  against  the  kingdom  or  state,  and  the  subjects  there- 
of, against  which  war  has  been  so  declared,  and  under  such  regulations  as  shall 
be  established  by  the  united  states  in  congress  assembled,  unless  such  state  be 
infested  by  pirates,  in  which  case  vessels  of  war  may  be  fitted  out  for  that  occa- 
sion, and  kept  so  loug  as  the  danger  shall  continue,  or  until  the  united  states 
in  congress  assembled  shall  determine  otherwise. 

Article  VII.  When  laud  forces  are  raised  by  any  state  for  the  common  de- 
fense, all  officers  of  or  under  the  rank  of  colonel,  shall  be  appointed  by  the  legis- 
lature of  each  state  respectively  by  whom  such  forces  shall  be  raised,  or  in  such 
manner  as  such  state  shall  direct,  and  all  vacancies  shall  be  filled  up  by  the 
6tato  which  first  made  the  appointment. 

Article  VIII.  All  charges  of  war,  and  all  other  expenses  that  shall  be  in- 
curred for  the  common  defense  or  general  welfare,  and  allowed  by  the  united 
states  in  congress  assembled,  shall  be  defrayed  out  of  a  common  treasury,  which 
shall  be  supplied  by  the  several  States,  iu  proportion  to  the  value  of  all  land 
within  each  State,  granted  to  or  surveyed  for  any  Person,  as  such  laud  and  the 
buildings  and  improvements  thereon  shall  be  estimated  according  to  such  mode  as 
the  united  states  iu  congress  assembled  shall,  from  time  to  time,  direct  and  appoint. 

The  taxes  for  paying  that  proportion  shall  be  laid  and  levied  by  the  author- 
ity and  direction  of  the  legislatures  of  the  several  states  within  the  time  agreed 
upon  by  the  united  states  in  congress  assembled. 

Article  IX.  The  united  states  in  congress  assembled,  shall  have  the  sole 
and  exclusive  right  and  power  of  determining  on  peace  and  war,  except  in  the 
cases  mentioned  iu  the  6th  article  —  of  sending  and  receiving  embassadors — 
entering  into  treaties  and  alliances,  provided  that  no  treaty  of  commerco  shall 
be  made  whereby  the  legislative  power  of  the  respective  states  shall  be  re- 
strained from  imposing  such  imposts  and  duties  on  foreigners,  as  their  own  peo- 
ple aro  subjected  to,  or  from  prohibiting  the  exportation  or  importation  of  any 
species  of  goods  or  commodities  whatsoever — of  establishing  rules  for  deciding  in 
all  cases,  what  captures  on  laud  or  water  shall  be  legal,  and  in  what  maimer 
prizes  taken  by  laud  or  naval  forces  in  the  service  of  the  united  states,  shall 
be  divided  or  appropriated— of  granting  letters  of  marque  and  reprisal  in  times 
of  peace— appointing  courts  for  the  trial  of  piracies  and  felonies  committed  on 
the  high  seas  and  establishing  courts  for  receiving  and  determining  finally  ap- 
peals iu  all  cases  of  captures,  provided  that  no  member  of  congress  shall  be  ap- 
pointed a  judge  of  any  of  the  said  courts. 

The   united  states  in  congress  assembled  shall  also  be  the  last  resort  on 
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appeal  in  all  disputes  and  differences  now  subsisting  or  that  hereafter  may- 
arise  between  two  or  more  States  concerning  boundary,  jurisdiction  or  any 
other  cause  whatever;  which  authority  shall  always  bo  exercised  in  the  man- 
ner following.  Whenever  the  legislative  or  executive  authority  or  lawful 
agent  of  any  state  iu  controversy  with  another  shall  present  a  petition  to 
congress,  stating  the  matter  in  question  and  praying  for  a  hearing,  notice 
thereof  shall  be  given  by  order  of  congress  to  the  legislative  or  executive  au- 
thority of  the  other  State  in  controversy,  and  a  day  assigned  for  the  appear- 
ance of  the  parties  by  their  lawful  agents,  who  shall  then  be  directed  to  ap- 
point by  joint  consent,  commissioners  or  judges  to  constitute  a  court  for 
hearing  and  determining  the  matter  in  question:  but  if  they  cannot  agree, 
congress  shall  name  three  persons  put  of  each  of  the  united  states,  and  from 
the  list  of  such  persons  each  party  shall  alternately  strike  out  one,  the  petitioners 
beginning,  until  the  number  shall  be  reduced  to  thirteen;  and  from  that  num- 
ber not  less  than  seven,  nor  more  than  nine  names  as  congress  shall  direct, 
shall  iu  the  presence  of  congress  be  drawn  out  by  lot,  and  the  persons  whose 
names  shall  be  so  drawn  or  any  five  of  them,  shall  be  commissioners  or  judges,  to 
hear  and  finally  determine  the  controversy,  so  always  as  a  major  part  of  the 
judges  who  shall  hear  the  cause  shall  agree  iu  the  determination:  and  if  either 
party  shall  neglect  to  attend  at  the  clay  appointed,  without  showing  reasons, 
which  congress  shall  judge  sufficient,  or  being  present  shall  refuse  to  strike,  the 
congress  shall  proceed  to  nominate  three  persons  out  of  each  State,  and  the  sec- 
retary of  congress  shall  strike  in  behalf  of  such  party  absent  or  refusing;  and 
the  judgment  and  sentence  of  the  court  to  be  appointed,  iu  the  manner  before 
prescribed,  shall  be  final  aud  conclusive ;  and  if  any  of  the  parties  shall  refuse  to 
submit  to  the  authority  of  such  court,  or  to  appear  or  defend  their  claim  or  cause, 
the  court  shall  nevertheless  proceed  to  pronounce  sentence,  or  judgment,  which 
shall  in  like  manner  be  final  and  decisive,  the  judgment  or  sentence  and  other  pro- 
ceedings being  iu  either  case  transmitted  to  congress,  and  lodged  among  the  acts 
of  congress  for  the  security  of  the  parties  concerned  :  provided  that  every  com- 
missioner, before  he  sits  in  judgment,  shall  take  an  oath  to  be  administered  by  one 
of  the  judges  of  the  supreme  or  superior  court  of  the  state,  where  the  cause  shall 
be  tried,  "  well  and  truly  to  hear  and  determine  the  matter  in  question,  according 
to  the  best  of  his  judgment,  without  favor,  affection  or  hope  of  reward :"  provided 
also  that  no  state  shall  be  deprived  of  territory  for  the  benefit  of  the  united  states. 

All  controversies  concerning  the  private  right  of  soil  claimed  under  different 
grants  of  two  or  more  states,  whose  jurisdictions  as  they  may  respect  such 
lands,  and  the  states  which  passed  such  grants  are  adjusted,  the  said  grants 
or  either  of  them  being  at  the  same  time  claimed  to  have  originated  antecedent 
to  snch  settlement  of  jurisdiction,  shall  on  the  petition  of  either  party  to  the 
congress  of  the  united  states,  be  finally  determined  as  near  as  may  be  in  the 
same  manner  as  is  before  prescribed  for  deciding  disputes  respecting  territorial 
jurisdiction  between  different  states. 

The  united  states  iu  congress  assembled  shall  also  have  the  sole  and  ex- 
clusive right  and  power  of  regulating  the  alloy  aud  value  of  coin  struck  by 
their  own  authority,  or  by  that  of  the  respective  states — fixing  the  standard 
of  weights  and  measures  throughout  the  uuited  states — regulating  the  trade 
II.— 30 
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and  managing  all  affairs  with  the  Indians,  not  members  of  any  of  the  states, 
provided  that  the  legislative  right  of  any  state  within  its  own  limits  be  not 
infringed  or  violated — establishing  or  regulating  post  offices  from  one  state 
to  another,  throughout  all  the  united  states,  and  exacting  such  postage  on  the 
papers  passing  thro'  the  same  as  may  be  requisite  to  defray  the  expenses  of 
the  said  office — appointing  all  officers  of  the  laud  forces,  in  the  service  of  the 
united  states,  excepting  regimeutal  officers — appointing  all  the  officers  of  the 
naval  forces,  and  commissioning  all  officers  whatever  in  the  service  of  the  united 
states — making  rules  for  the  government  and  regulation  of  the  said  land  and 
naval  forces,  and  directing  their  operations. 

The  united  states  in  congress  assembled  shall  have  authority  to  appoint  a 
committee,  to  sit  in  the  recess  of  congress,  to  be  denominated  "A  Committee 
of  the  States,"  and  to  consist  of  one  delegate  from  each  state;  and  to  appoint 
such  other  committees  and  civil  officers  as  may  be  necessary  for  managing  the 
general  affairs  of  the  nuited  states  under  their  direction  —  to  appoint  one  of 
their  number  to  preside,  provided  that  no  person  be  allowed  to  serve  in  the 
office  of  presideut  more  than  one  year  in  any  term  of  three  years;  to  ascertain 
the  necessary  sums  of  Money  to  be  raised  for  the  service  of  the  united  states, 
and  to  appropriate  and  apply  the  same  for  defraying  the  public  expenses — to 
borrow  money,  or  emit  bills  on  the  credit  of  the  united  states,  transmitting 
every  half  year  to  the  respective  states  an  account  of  the  sums  of  money  so 
borrowed  or  emitted,— to  build  and  equip  a  navy — to  agree  upon  the  number  of 
land  forces,  and  to  make  requisitions  from  each  state  for  its  quota,  in  propor- 
tion to  the  number  of  white  inhabitants  in  such  state;  which  requisitions  shall 
be  binding,  aud  thereupon  the  legislature  of  each,  state  shall  appoint  the  regi- 
mental officers,  raise  the  men  aud  cloath,  arm  and  equip  them  in  a  soldierlike 
manner,  at  the  expense  of  the  united  states ;  and  the  officers  and  men  so  cloathed, 
armed  and  equipped  shall  march  to  the  place  appointed,  and  within  the  time 
agreed  on  by  the  united  states  in  congress  assembled :  but  if  the  united  states 
in  congress  assembled  shall,-  on  consideration  of  circumstances  judge  proper 
that  any  state  should  not  raise  men,  or  should  raise  a  smaller  number  than  its 
quota,  and  that  any  other  state  should  raise  a  greater  number  of  men  than  the 
quota  thereof,  such  extra  number  shall  be  raised,  officered,  cloathed,  armed  and 
equipped  in  the  same  manner  as  the  quota  of  such  state,  unless  the  legislature 
of  such  state  shall  judge  that  such  extra  number  cannot  be  safely  spared  out  of 
the  same,  in  which  case  they  shalL  raise,  officer,  cloath,  arm  aud  equip  as  many 
of  such  extra  number  as  they  judge  can  be  safely  spared.  And  the  officers  aud 
men  so  cloathed,  armed  and  equipped,  shall  march  to  the  place  appointed,  and 
within  the  time  agreed  on  by  the  united  states  in  congress  assembled. 

The  united  states  in  congress  assembled  shall  never  engage  in  a  war,  nor 
grant  letters  of  marque  and  reprisal  in  time  of  peace,  nor  enter  into  any  treaties 
or  alliances,  nor  coin  money,  nor  regulate  the  value  thereof,  nor  ascertain  the 
sums  and  expenses  necessary  for  the  defense  and  welfare  of  the  nuited  states 
or  any  of  them,  nor  emit  bills,  nor  borrow  money  on  the  credit  of  the  united 
states,  nor  appropriate  mouey,  nor  agree  upon  the  number  of  vessels  of  war,  to 
bo  built  or  purchased,  or  the  number  of  land  or  sea  forces  to  be  raised,  nor  ap- 
point a  commander-in-chief  of  the  army  or  navy,  unless  nine  states  assent  to  the 
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same:  nor  shall  a  question  on  any  other  point,  except  for  adjourning  from  day  to 
day  be  determined,  unless  by  the  votes  of  a  majority  of  the  united  states  in 
congress  assembled. 

The  Congress  of  the  united  states  shall  have  power  to  adjourn  to  any  time 
within  the  year,  and  to  any  place  within  the  united  states,  so  that  no  period  of 
adjournment  be  for  a  longer  duration  than  the  space  of  six  months  and  shall 
publish  the  Journal  of  their  proceedings  monthly,  except  such  parts  thereof  relat- 
ing to  treaties,  alliances  or  military  operations,  as  in  their  judgment  require 
secrecy ;  and  the  yeas  and  nays  of  the  delegates  of  each  state  on  any  question 
shall  be  entered  on  the  Journal,  when  it  is  desired  by  any  delegate ;  and  the  dele- 
gates of  a  state,  or  any  of  them,  at  bis  or  their  request  shall  be  furnished  with  a 
transcript  of  the  said  Journal,  except  such  parts  as  are  above  excepted,  to  lay 
before  the  legislatures  of  the  several  states. 

Article  X.  The  committee  of  the  states,  or  any  nine  of  them,  shall  be  au- 
thorized to  execute,  in  the  recess  of  congress,  such  of  the  powers  of  congress  as 
the  united  states  in  congress  assembled,  by  the  consent  of  nine  states,  shall  from 
time  to  time  think  expedient  to  vest  them  with  ;  provided  that-  no  power  bo  dele- 
gated to  the  said  committee,  for  the  exercise  of  which,  by  the  articles  of  confed- 
eration, the  voice  of  nine  states  in  the  congress  of  the  united  states  assembled  is 
requisite. 

Article  XI.  Canada  acceding  to  this  confederation,  and  joining  in  the  meas- 
ures of  the  united  states,  shall  be  admitted  into,  and  entitled  to  all  the  advan- 
tages of  this  union :  but  no  other  colony  shall  bo  admitted  into  the  same,  unless 
such  admission  be  agreed  to  by  nine  states. 

Article  XII.  All  bills  of  credit  emitted,  moneys  borrowed  and  debts  con- 
tracted by,  or  under  the  authority  of  congress,  before  the  assembling  of  the  united 
states,  in  pursuance  of  the  present  confederation,  shall  be  deemed  and  considered 
as  a  charge  against  the  united  states,  for  payment  and  satisfaction  whereof  the 
said  united  states,  and  the  public  faith  are  hereby  solemnly  pledged. 

Article  XIII.  Every  state  shall  abide  by  the  determinations  of' the  united 
states  in  congress  assembled,  on  all  questions  which  by  this  confederation  are 
submitted  to  them.  And  the  Articles  of  this  confederation  shall  bo  inviolably 
observed  by  every  state,  and  the  union  shall  be  perpetual;  nor  shall  any 
alteration  at  any  time  hereafter  be  made  in  any  of  them ;  unless  such  alteration 
be  agreed  to  in  a  congress  of  the  united  states,  and  be  afterwards  confirmed  by 
the  legislatures  of  every  state. 

And  whereas  it  hath  pleased  the  Great  Governor  of  the  World  to  incline  the 
hearts  of  the  legislatures  we  respectively  represent  in  congress,  to  approve  of,  and 
to  authorize  us  to  ratify  the  said  articles  of  confederation  and  perpetual  union. 
Know  Ye  that  we  the  undersigned  delegates,  by  virtue  of  the  power  and  authority 
to  us  given  for  that  purpose,  do  by  these  presents,  in  the  name  and  in  behalf  of 
our  respective  constituents,  fully  and  entirely  ratify  and  confirm  each  and  every 
of  the  said  articles  of  confederation  and  perpetual  union,  and  all  and  singular 
the  matters  and  things  therein  contained:  And  we  do  further  solemnly  plight 
and  engage  the  faith  of  our  respective  constituents,  that  they  shall  abide  by  the 
determiuations  of  the  united  states  in  congress  assembled,  on  all  questions ;  which 
by  the  said  confederation  are  submitted  to  them.    And  that  the  articles  thereof 
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sball  be  inviolably  observed  by  the  states  we  respectively  represent,  and  that  the 
union  shall  be  perpetual. 

In  witness  whereof  we  have  hereunto  set  our  hands  in  Congress.  Done  at 
Philadelphia  in  the  state  of  Pennsylvania  the  9th  Day  of  July  in  the  Year  of  our 
Lord,  1778,  and  in  the  3d  year  of  the  Independence  of  America. 

Ore  the  part  and  behalf  of  the  State  of  Neio  Hampshire. 
Josiah  Bartlett,  John  Wentworth,  jijn.   August  8, 1778. 

Ore  the  part  and  behalf  of  the  State  of  Massachusetts  Bay. 

John  Hancock,  Francis  Dana, 

Samuel  Adams,  James  Lovell, 

Elbridge  Gerry,  Samuel  Holten. 

On  the  part  and  in  behalf  of  the  State  of  Rhode  Island  and  Providence  Plantations. 

William  Ellery,  John  Collins. 

Henry  Marchant, 

On  the  part  and  behalf  of  the  State  of  Connecticut. 

Roger  Sherman,  Titus  Hosmer, 

Samuel  Huntington,  Andrew  Adam. 

Oliver  Wolcott, 

Ore  the  part  and  behalf  of  the  State  of  New  York. 

Jas  Duane,  William  Duer, 

Eras  Lewis,  Gouvr  Morris. 

On  the  part  and  in  behalf  of  the  State  of  New  Jersey. 
Jno  Witherspoon,  *«rtHL  Scudder,  Nov.  26,  1778. 

On  the  part  and  behalf  of  the  State  of  Pennsylvania. 

Robt.  Morris,  William  Clingan, 

Daniel  Roberdeau,  Joseph  Reed,  July  22nd,  1778. 

Jona  Bayard  Smith, 

Ore  the  part  and  behalf  of  the  State  of  Dlfatware. 

Tho.  M'Kean,  Feb.  12,  1779,  Nicholas  Van  Dyke. 

John  Dickinson,  May  5,  1779, 

On  the  part  and  behalf  of  the  State  of  Maryland. 
John  Hanson,  March  1, 1781,  Daniel  Carroll,  March  1,  1781. 

On  the  part  and  behalf  of  the  State  of  Virginia. 
Richard  Henry  Lee,  Jno  Harvie, 

John  Banister,  Francis  Lightfoot  Lee. 

Thomas  Adams, 
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On  the  part  and  lehalf  of  the  Slate  of  North  Carolina. 

John  Penn,  July  21,  1778,  Jno.  Williams. 

Corns.  Harnett, 

On  the  part  and  behalf  of  the  State  of  South  Carolina. 
Henry  Laurens,  Richard  Hutson, 

William  Henry  Dkayton,  Thos.  Heyward,  Jdn. 

Jno  Mathews, 

On  the  part  and  behalf  of  the  State  of  Georgia. 

Jno  Walton,  July  24th,  1778,  Edwd.  Langworthy. 

Edwd  Telfair, 


ORDINANCE    OF  1787. 

An  Ordinance  foe  the  Government  of  the  Territory  of  the 
United  States  Northwest  of  the  River  Ohio. 

[In  Congress,  July  13, 1787.] 

Be  it  ordained  by  the  United  States  in  Congress  assembled,  That  the  said  Territory, 
for  the  purposes  of  temporary  government,  he  one  district;  subject,  however,  to 
be  divided  into  two  districts,  as  future  circumstances  may,  iu  the  opiuiou  of  Con- 
gress, make  it  expedient. 

Be  it  ordained  by  the  authority  aforesaid,  That  the  estates  both  of  resident  and 
non-resident  proprietors  in  the  said  Territory,  dying  intestate,  shall  descend  to 
and  be  distributed  among  their  children  aud  the  descendants  of  a  deceased  child 
in  equal  parts;  the  descendants  of  a  deceased  child  or  grandchild  to  take  the 
share  of  their  deceased  parent  in  equal  parts  among  them ;  and  where  there  shall 
be  no  children  or  descendants,  then  in  equal  parts  to  the  next  of  kin,  in  equal 
degree  ;  and  among  collaterals,  the  children  of  a  deceased  brother  or  sister  of  the 
intestate  shall  have  in  equal  parts  among  them  their  deceased  parents'  share ;  and 
there  shall  iu  no  case  be  a  distinction  between  kindred  of  the  whole  and  half 
blood ;  saving  iu  all  cases  to  the  widow  of  the  intestate  her  third  part  of  the  real 
estate  for  life,  aud  one-third  part  of  the  personal  estate ;  and  this  law  relative  to 
descents  aud  dower  shall  remain  in  full  force  until  altered  by  the  legislature  of 
the  district.  And  until  the  governor  aud  judges  shall  adopt  laws  as  hereiuafter 
mentioned,  estates  in  the  said  Territory  may  be  devised  or  bequeathed  by  wills  iu 
writing,  signed  and  sealed  by  him  or  her  in  whom  the  estate  may  he,  (being  of 
full  age,)  aud  attested  by  three  witnesses ;  and  real  estate  may  be  conveyed  by 
lease  or  release,  or  bargain  and  sale,  signed,  sealed,  and  delivered  by  the  person, 
being  of  full  age,  in  whom  the  estate  may  be,  and  attested  by  two  witnesses,  pro- 
vided such  wills  be  duly  proved,  and  such  conveyances  be  acknowledged,  or  the 
execution  thereof  duly  proved,  aud  be  recorded  within  one  year  after  proper  mag- 
istrates, courts,  and  registers  shall  be  appointed  for  that  purpose ;  aud  personal 
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property  may  be  transferred  by  delivery,  saving,  however,  to  the  FreucU  and  Cana- 
dian inhabitants,  and  other  settlers  of  the  Kaskaskies,  Saint  Vincent's,  and  the 
neighboring  villages,  who  have  hitherto  professed  themselves  citizens  of  Virginia, 
their  laws  and  customs  now  in  force  among  them  relative  to  the  descent  and  con- 
veyance of  property. 

Be  it  ordained  by  the  authority  aforesaid,  That  there  shall  be  appointed  from 
time  to  time,  by  Congress,  a  governor,  whose  commission  shall  continue  in  force 
for  the  term  of  three  years,  unless  sooner  revoked  by  Congress  ;  he  shall  reside  in 
the  district,  and  have  a  freehold  estate  therein,  in  one  thousand  acres  of  land, 
while  in  the  exercise  of  his  office. 

There  shall  be  appointed  from  time  to  time,  by  Congress,  a  secretary,  whose 
commission  shall  continue  in  force  for  four  years,  unless  sooner  revoked  ;  he  shall 
reside  in  the  district,  and  have  a  freehold  estate  therein,  in  five  hundred  acres  of 
laud,  while  in  the  exercise  of  his  office.  It  shall  be  his  duty  to  keep  and  preserve 
the  acts  and  laws  passed  by  the  Legislature,  and  the  public  records  of  the  district, 
and  the  proceedings  of  the  governor  in  his  executive  department,  and  transmit 
authentic  copies  of  such  acts  and  proceedings  every  six  months  to  the  secretary  of 
Congress.  There  shall  also  be  appointed  a  court,  to  consist  of  three  judges,  any 
two  of  whom  to  form  a  court,  who  shall  have  a  common-law  jurisdiction,  and  re- 
Bide  in  the  district,  and  have  each  therein  a  freehold  estate  in  five  hundred  acres 
of  land,  while  iu  the  exercise  of  their  offices  ;  and  their  commissions  shall  continue 
in  force  during  good  behavior. 

The  governor  and  judges,  or  a  majority  of  them,  shall  adopt  aud  publish  in 
the  district  such  laws  of  the  original  States,  criminal  and  civil,  as  may  be  neces- 
sary and  best  suited  to  the  circumstances'  of  the  district,  and  report  them  to  Con- 
gress from  time  to  time,  which  laws  shall  be  iu  force  in  the  district  nntil  the 
organization  of  the  General  Assembly  therein,  unless  disapproved  of  by  Congress  ; 
but  afterwards,  the  Legislature  shall  have  authority  to  alter  them  as  they  shall 
think  fit. 

The  governor,  for  the  time  being,  shall  be  commander-in-chief  of  the  militia, 
appoint  aud  commission  all  officers  iu  the  same  below  the  rank  of  general  officers ; 
all  geueral  officers  shall  bo  appointed  and  commissioned  by  Congress. 

Previous  to  the  organization  of  the  General  Assembly,  the  governor  shall  ap- 
point such  magistrates  aud  other  civil  officers,  in  each  county  or  township,  as  he 
shall  find  necessary  for  the  preservation  of  the  peace  and  good  order  iu  the  same. 
After  the  General  Assembly  shall  be  organized,  the  powers  and  duties  of  magis- 
trates aud  other  civil  officers  shall  be  regulated  and  defined  by  the  said  Assembly  ; 
but  all  magistrates  and  other  civil  officers,  not  herein  otherwise  directed,  shall, 
during  the  continuance  of  this  temporary  government,  be  appoiuted  by  the  gov- 
ernor. 

For  the  prevention  of  crimes  and  injuries,  the  laws  to  be  adopted  or  made  shall 
have  force  in  all  parts  of  the  district,  and  for  the  execution  of  process,  crimiual 
and  civil,  the  governor  shall  make  proper  divisions  thereof;  and  he  shall  proceed 
from  time  to  time,  as  circumstances  may  require,  to  lay  out  the  parts  of  the  dis- 
trict in  which  the  Indian  titles  shall  have  been  extinguished  into  counties  aud 
townships,  subject,  however,  to  such  alterations  as  may  thereafter  be  made  by 
the  Legislature. 
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So  soon  as  there  shall  be  five  thousand  free  male  inhabitants,  of  full  age,  in 
the  district,  upon  giving  proof  thereof  to  the  governor,  they  shall  receive  author- 
ity, with  time  and  place,  to  elect  representatives  from  their  counties  or  townships, 
to  represent  them  in  the  General  Assembly ;  provided,  that  for  every  five  hundred 
free  male  inhabitants,  there  shall  be  one  representative,  and  so  on  progressively 
with  the  number  of  free  male  inhabitants  shall  the  right  of  representation  increase, 
until  the  number  of  representatives  shall  amount  to  twenty-five,  after  which  the 
number  and  proportion  of  representatives  shall  be  regulated  by  the  legislature: 
provided,  that  no  person  be  eligible  or  qualified  to  act  as  a  representative  unless 
he  shall  have  been  a  citizen  of  one  of  the  United  States  three  years,  and  be  a  resi- 
dent in  the  district,  or  unless  he  shall  have  resided  in  the  district  three  years,  and 
in  either  case  shall  likewise  hold  in  his  own  right,  in  fee-simple,  two  huudred 
acres  of  land  within  the  same :  Provided  also  that  a  freehold  in  fifty  acres  of  land 
in  the  district,  having  been  a  citizen  of  one  of  the  States,  and  being  resident  in 
the  district,  or  the  like  freehold  and  two  years'  residence  in  the  district,  shall  be 
necessary  to  qualify  a  man  as  an  elector  of  a  representative. 

The  representatives  thus  elected  shall  serve  for  the  term  of  two  years,  and,  in 
case  of  the  death  of  a  representative,  or  removal  from  office,  the  governor  shall 
issue  a  writ  to  the  county  or  township  for  which  he  was  a  member  to  elect  another 
in  his  stead,  to  serve  for  the  residue  of  the  term. 

The  General  Assembly,  or  Legislature,  shall  consist  of  the  governor,  legislative 
council,  and  a  house  of  representatives.  The  legislative  council  shall  consist  of 
five  members,  to  continue  in  office  five  years,  unless  sooner  removed  by  Congress, 
any  three  of  whom  to  be  a  quorum,  and  the  members  of  the  council  shall  be  nom- 
inated and  appointed  in  the  following  manner, to  wit:  As  soon  as  representatives 
shall  be  elected,  the  governor  shall  appoint  a  time  and  place  for  them  to  meet  to- 
gether, and,  when  met,  they  shall  nominate  ten  persons,  residents  in  the  district, 
and  each  possessed  of  a  freehold  in  five  hundred  acres  of  land,  and  return  their 
names  to  Congress ;  five  of  whom  Congress  shall  appoint  and  commission  to  serve 
as  aforesaid ;  and  whenever  a  vacancy  shall  happen  in  the  council,  by  death  or 
removal  from  office,  the  house  of  representatives  shall  nominate  two  persons,  quali- 
fied as  aforesaid,  for  each  vacancy,  and  return  their  names  to  Congress ;  one  of 
whom  Congress  shall  appoint  and  commission  for  the  residue  of  the  term,  and 
every  five  years,  four  months  at  least  before  the  expiration  of  the  time  of  service 
of  the  members  of  the  council,  the  said  house  shall  nominate  ten  persons,  qualified 
as  aforesaid,  and  return  their  names  to  Congress,  five  of  whom  Congress  shail  ap- 
point and  commission  to  serve  as  members  of  the  council  five  years,  unless  sooner 
removed.  And  the  governor,  legislative  council,  and  house  of  representatives, 
shall  have  authority  to  make  laws,  in  all  cases,  for  the  good  government  of  the 
district,  not  repugnant  to  the  principles  and  articles  in  this  ordinance  established 
and  declared.  And  all  bills,  having  passed  by  a  majority  in  the  house,  and  by  a 
majority  in  the  council,  shall  be  referred  to  the  governor  for  his  assent:  hut  no 
bill  or  legislative  act  whatever,  shall  be  of  any  force  without  his  assent.  The 
"overnor  shall  have  power  to  convene,  prorogue,  and  dissolve  the  General  Assem- 
bly, when  in  his  opinion  it  shall  be  expedient. 

The  <'overnor,  judges,  legislative  council,  secretary,  and  such  other  officers  as 
Congress  shall  appoint  in  the  district,  shall  take  au  oath  or  affirmation  of  fidelity 
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and  of  office ;  the  governor  before  the  president  of  Congress ;  and  all  other  officers 
before  the  governor.  As  soon  as  a  Legislature  shall  be  formed  in  the  district,  the 
council  and  house  assembled,  in  one  room,  shall  have  authority,  by  joint  ballot,  to 
elect  a  delegate  to  Congress,  who  shall  have  a  seat  in  Congress,  with  a  right  of 
debating,  but  not  of  voting  during  this  temporary  government. 

And  for  extending  the  fundamental  principles  of  civil  and  religions  liberty, 
which  form  the  basis  whereon  these  republics,  their  laws,  and  constitutions  are 
erected ;  to  fix  and  establish  those  principles  as  the  basis  of  all  laws,  constitu- 
tions, and  governments/which  forever  hereafter  shall  be  formed  in  the  said  Terri- 
tory ;  to  provide,  also,  for  the  establishment  of  States,  aud  permanent  government 
therein,  and  for  their  admission  to  a  share  in  the  federal  councils  on  an  equal 
footing  with  the  original  States,  at  as  early  periods  as  may  be  consistent  with  the 
general  interest: 

It  is  hereby  ordained  and  declared,  by  the  authority  aforesaid,  That  the  following 
articles  shall  be  considered  as  articles  of  compact,  between  the  original  States 
and  the  people  and  States  in  the  said  territory,  and  forever  remain  unalterable, 
unless  by  common  consent,  to  wit : 

Art.  1.  No  person,  demeaning  himself  in  a  peaceable  and  orderly  manner, 
shall  ever  be  molested  on  account  of  his  mode  of  worship  or  religious  sentiments, 
in  the  said  Territory. 

Art.  2.  The  inhabitants  of  the  said  Territory  shall  always  be  entitled  to  the 
benefits  of  the  writ  of  habeas  corpus,  and  of  the  trial  by  jury ;  of  a  proportionate 
representation  of  the  people  in  the  Legislature,  and  of  judicial  proceedings  accord- 
ing to  the  course  of  the  common  law.  All  persons  shall  be  bailable,  unless  for 
capital  offenses,  where  the  proof  shall  be  evident,  or  the  presumption  great.  All 
fines  shall  be  moderate,  aud  no  cruel  or  unusual  punishments  shall  be  inflicted. 
No  man  shall  be  deprived  of  his  liberty  or  property,  but  by  the  judgment  of  his 
peers,  or  the  law  of  the  land,  aud  should  the  public  exigencies  make  it  necessary, 
for  the  common  preservation,  to  take  any  person's  property,  or  to  demand  his  par- 
ticular services,  full  compensation  shall  be  made  for  the  same.  And,  in  the  just 
preservation  of  rjghts  and  property,  it  is  understood  aud  declared,  that  no  law 
ought  ever  to  be  made,  or  have  force  in  the  said  territory,  that  shall,  in  auy  man- 
ner whatever,  interfere  with,  or  affect  private  contracts  or  engagements,  bona 
fide,  and  without  fraud,  previously  formed. 

Art.  3.  Eeligiou,  morality,  and  knowledge,  being  necessary  to  good  govern- 
ment, and  the  happiness  of  mankind,  schools  and  the  means  of  education  shall 
forever  be  encouraged.  The  utmost  good  faith  shall  always  be  observed  toward 
the  Indians ;  their  lands  and  property  shall  never  be  taken  from  them  without 
their  consent;  aud  in  their  property,  rights,  and  liberty,  they  never  shall  be  in- 
vaded or  disturbed,  unless  in  just  and  lawful  wars  authorized  by  Congress ;  but 
laws  founded  injustice  and  humanity  shall,  from  time  to  time,  be  made,  for  pre- 
venting wrongs  being  done  to  them,  aud  for  preserving  peace  and  friendship  with 
them. 

Art.  4.  The  said  territory,  and  the  States  which  may  be  formed  therein,  shall 
forever  remain  a  part  of  this  confederacy  of  the  United  States  of  America ,  subject 
to  the  Articles  of  Confederation,  and  to  such  alteratious  therein  as  shall  be  con- 
stitutionally made;  and  to  all  the  acts  and  ordinances  of  the  United  States,  in 
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Congress  assembled,  conformable  thereto.  The  inhabitants  and  settlers  in  the 
said  territory  shall  be  subject  to  pay  a  part  of  the  federal  debts,  contracted  or  to 
be  contracted,  and  a  proportional  part  of  the  expenses  of  government,  to  be  ap- 
portioned on  them  by  Congress,  according  to  the  same  common  rule  and  measure 
by  which  apportionments  thereof  shall  be  made  ou  the  other  States ;  and  the  taxes 
for  paying  their  proportion  shall  be  laid  and  levied  by  the  authority  and  direction 
of  legislatures  of  the  district  or  districts,  or  new  States,  as  in  the  original  States, 
within  the  time  agreed  upon  by  the  United  States,  iu  Congress  assembled.  The 
legislatures  of  those  districts,  or  new  States,  shall  never  interfere  with  the  pri- 
mary disposal  of  the  soil  by  the  United  States,  in  Congress  assembled,  nor  with  any 
regulations  Congress  may  find  necessary,  for  securing  the  title  iu  such  soil,  to  the 
bona  tide  purchasers.  No  tax  shall  be  imposed  ou  lands,  the  property  of  the 
United  States;  and,  in  no  case  shall  non-resident  proprietors  be  taxed  higher 
than  residents.  The  navigable  waters  leading  into  the  Mississippi  and  St.  Law- 
rence, aud  the  carrying  places  between  the  same,  shall  be  common  highways,  and 
forever  free,  as  well  to  the  inhabitants  of  the  said  territory  as  to  the  citizens  of  the 
United  States,  and  those  of  any  other  States  that  may  be  admitted  into  the  Con- 
federacy, without  auy  tax,  impost  or  duty  therefor. 

Sands  v.  Manistee  River  Imp.  Co.,  123  U.  S.,  288. 

Art.  5.  There  shall  bo  formed  iu  the  said  territory  not  less  than  three,  nor 
more  than  five  States;  and  the  boundaries  of  the  States,  as  soon  as  Virginia  shall 
alter  her  act  of  cession,  aud  consent  to  the  same,  shall  become  fixed  aud  estab- 
lished as  follows,  to  wit :  the  western  State  in  the  said  territory,  shall  be  bounded 
by  the  Mississippi,  the  Ohio,  and  Wabash  rivers;  a  direct  line  drawn  from  the 
Wabash  and.  Post  Viuceuts,  due  uortli,  to  the  territorial  line  between  the  United 
States  aud  Canada;  aud  by  the  said  territorial  line  to  the  Lake  of  the  Woods  and 
Mississippi.  The  middle  States  shall  be  bounded  by  the  said  direct  line,  the  Wa- 
bash, from  Post  Vincents  to  the  Ohio,  by  the  Ohio,  by  a  direct  line  drawn  due 
north  from  the  mouth  of  the  Great  Miami  to  the  said  territorial  line,  and  by  the 
said  territorial  line.  The  eastern  State  shall  be  bounded  by  the  last  meutioned 
direct  liue,  the  Ohio,  Pennsylvania,  and  the  said  territorial  lino;  provided,  how- 
ever, aud  it  is  further  understood  and  declared,  that  the  boundaries  of  these  three 
States  shall  be  subject  so  far  to  be  altered,  that,  if  Congress  shall  hereafter  find  it 
expedieut,  they  shall  have  authority  to  form  one  or  two  States  iu  that  part  of  the 
said  territory  which  lies  north  of  an  east  and  west  line  drawu  through  the  south- 
erly bend  or  extreme  of  Lake  Michigan.  Aud  whenever  any  of  the  said  States 
shall  have  sixty  thousand  free  inhabitants  therein,  such  State  shall  be  admitted, 
by  its  delegates,  into  the  Congress  of  the  United  States,  on  an  equal  footing  with 
the  original  States,  iu  all  respects  whatever ;  aud  shall  be  at  liberty  to  form  a 
permanent  constitution  and  State  government;  provided  the  constitution  and 
government,  so  to  be  formed,  shall  be  republican,  and  in  conformity  to  the  prin- 
ciples contained  in  these  articles;  and,  so  far  as  can  be  consistent  with  the  gen- 
eral interest  of  the  Confederacy,  such  admission  shall  be  allowed  at  an  earlier 
period,  aud  when  there  may  be  a  less  number  of  free  inhabitants  in  the  State  than 
sixty  thousand. 

Akt.  6.  There  shall  be  neither  slavery  nor  involuntary  servitude  in  the  said 
territory,  otherwise  than  in  the  puuishmeut  of  crimes,  whereof  the  party  shall 
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have  been  duly  convicted ;  provided,  always,  that  any  person  escaping  into  the 
same,  from  whom  labor  or  service  is  lawfully  claimed  in  any  one  of  the  original 
States,  such  fugitive  may  be  lawfully  reclaimed,  and  conveyed  to  the  person 
claiming  his  or  her  labor  or  service  as  aforesaid. 

Be  it  ordained  oy  the  authority  aforesaid,  That  the  resolutions  of  the  23d  of  April, 
1784,  relative  to  the  subject  of  this  ordinance,  be,  and  the  same  are  hereby,  re- 
pealed, and  declared  null  and  void. 

Done  by  the  United  States,  in  Congress  assembled,  the  13th  day  of  July,  in  the 
year  of  onr  Lord  1787,  and  of  their  sovereignty  and  Independence  the  12th. 

Charles  Thomson, 


CONSTITUTION 


THE     UNITED    STATES    OF    AMERICA. 

We  the  People  of  the  United  States,  in  order  to  form  a  more  perfect  Union,  estab- 
lish Justice,  insure  domestic  Tranquility,  provide  for  the  common  defence, 
promote  the  general  Welfare,  and  secure  the  Blessings  of  Liberty  to  ourselves 
and  onr  Posterity,  do  ordain  and  establish  this  Constitution  for  the  United 
States  of  America. 

Chisholm  v.  Georgia,  2  Dall.,  419 ;  McCullooh  v.  State  of  Maryland  et  al.,  4  Wh., 
316 ;  Brown  et  als.tf.  Maryland,  12  Wh.,  419  ;  Barron  v.  The  Mayor  and  City 
Council  of  Baltimore,  7  Pet.,  243  ;  Lane  County  v.  Oregon,  7  Wall.,  71 :  Texas  v 
White  et  al.,  7  Wall.,  700. 

ARTICLE.  I. 
Section.  1.     All  legislative  Powers  herein  granted  shall  be  vested  in  a  Con- 
gress of  the  United  States,  which  shall  consist  of  a  Senate  and  Honse  of  Rep- 
resentatives. 

Haybum's  case  (notes),  2  Dall.,  409. 

Section.  2.  'The  House  of  Representatives  shall  be  composed  of  Members 
chosen  every  second  Year  by  the  People  of  the  several  States,  and  tho  Electors  in 
each  State  shall  have  the  Qualifications  requisite  fur  Electors  of  the  most  numer- 
ous Branch  of  the  State  Legislature. 

'No  Person  Bhall  be  a  Representative  who  shall  not  have  attained  to  the  Ago 
of  twenty-five  Years,  and  been  seven  Years  a  Citizen  of  the  United  States,  and 
who  Bhall  not,  when  elected,  be  an  Inhabitant  of  that  State  in  which  he  shall  be 
chosen. 

""[Representatives  and  direct  Taxes  shall  be  apportioned  among  the  several 
States  which  may  be  included  within  this  Union,  according  to  their  respective 
Numbers,  which  shall  bo  determined  by  adding  to  the  whole  Number  of  free 


*  The  clause  included  in  brackets  is  amended  by  the  14th  amendment,  2d  section,  p.  495. 
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Persons,  inclndiug  those  bound  to  Service  for  a  Terra  of  Years,  and  excluding 
Indians  not  taxed,  three  fifths  of  all  other  Persons.]  The  actual  Enumeration  shall 
be  made  within  three  Years  after  the  first  Meeting  of  the  Congress  of  the  United 
States,  and  within  every  subsequent  Term  of  ten  Years,  in  such  Manner  as  they 
shall  by  Law  direct.  The  Number  of  Eepresentatives  shall  not  exceed  one  for 
every  thirty  Thousand,  but  each  State  shall  have  at  Least  one  Representative; 
and  until  such  enumeration  shall  be  made,  the  State  of  New  Hampshire  shall  be 
entitled  to  chuse  three,  Massachusetts  eight,  Rhode-Island  and  Providence  Plan- 
tations one,  Connecticut  five,  New- York  six,  New  Jersey  four,  Pennsylvania  eight, 
Delaware  one,  Maryland  six,  Virginia  teu,  North  Carolina  five,  South  Carolina 
five,  and  Georgia  three. 

Veazie  Bank  v.  Fenno,  8  "Wall.,  533;  Scholey  v.  Rew,  23  Wall.,  331. 

*Wheu  vacancies  happen  in  the  Representation  from  any  State,  the  Executive 
Authority  thereof  shall  issue  Writs  of  Election  to  fill  such  Vacancies. 

5The  House  of  Representatives  shall  chuso  their  Speaker  aud  other  Officers; 
and  shall  have  the  sole  Power  of  Impeachment. 

Section.  3.  'The  Senate  of  the  United  States  shall  he  composed  of  two  Sena- 
tors from  each  State,  chosen  by  the  Legislature  thereof,  for  six  Years ;  and  each 
Senator  shall  have  one  Vote. 

-Immediately  after  they  shall  be  assembled  in  Consequence  of  the  first  Elec- 
tion, they  shall  be  divided  as  equally  as  may  be  into  three  Classes.  The  Seats 
of  the  Senators  of  the  first  Class  shall  he  vacated  at  the  Expiration  of  the  secoud 
Year,  of  the  second  Class  at  the  Expiration  of  the  fourth  Year,  and  of  the  third 
Class  at  the  Expiration  of  the  sixth  Year,  so  that  one  third  may  be  chosen  every 
second  Year;  and  if  Vacancies  happen  by  Resignation,  or  otherwise,  during  the 
Recess  of  the  Legislature  of  any  State,  the  Executive  thereof  may  make  tempo- 
rary Appoiutmeuts  until  the  next  Meeting  of  the  Legislature,  which  shall  then 
fill  such  Vacancies. 

aNo  Person  shall.be  a  Senator  who  shall  not  have  attained  to  the  Age  of  thirty 
Years,  and  been  nine  Years  a  Citizen  of  the  United  States,  aud  who  shall  not, 
when  elected,  be  an  Inhabitant  of  that  State  for  which  he  shall  be  chosen. 

4The  Vice  President  of  the  United  States  shall  be  President  of  the  Senate,  but 
shall  have  no  Vote,  unless  they  bo  equally  divided. 

5The  Senate  shall  chuse  their  other  Officers,  aud  also  a  President  pro  tempore, 
in  the  Absence  of  the  Vice  President,  or  when  he  shall  exercise  the  office  of  Presi- 
dent of  the  United  States. 

'The  Senate  shall  have  the  sole  Power  to  try  all  Impeachments.  When  sitting 
for  that  Purpose,  they  shall  be  on  Oath  or  Affirmation.  When  the  President  of 
the  United  States  is  tried,  the  Chief  Justice  shall  preside:  And  no  Person  shall 
be  convicted  without  the  Concurrence  of  two  thirds  of  the  Members  present. 

'Judgment  in  Cases  of  Impeachment  shall  not  extend  further  than  to  removal 
from  Office,  and  Disqualification  to  hold  aud  enjoy  any  Office  of  honour,  Trust 
or  Profit  under  the  United  States :  but  the  Party  convicted  shall  nevertheless  be 
liable  and  subject  to  Indictment,  Trial,  Judgment  aud  Punishment,  according 
to  Law. 

Section.  4.     'The  Times,  Places  and  Mauuor  of  holding  Elections  for  Senators 
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and  Representatives,  shall  be  prescribed  in  each  State  by  the  Legislature  thereof; 
but  the  Congress  may  at  any  time  by  Law  make  or  alter  such  Regulations,  except 
as  to  the  places  of  chusing  Senators. 

Ex  parte  Siebold,  100  TJ.  S.,  371 ;  Ex  parte  Yarborough,  110  U.  S.,  651. 

"The  Congress  shall  assemble  at  least  once  in  every  Year,  and  such  Meeting 
shall  be  on  the  first  Monday  in  December,  unless  they  shall  by  Law  appoint  a 
different  Day. 

Section.  5.  'Each  House  shall  be  the  Judge  of  the  Elections,  Returns  and 
Qualifications  of  its  own  Members,  and  a  Majority  of  each  shall  constitute  a 
Quorum  to  do  business;  but  a  smaller  Number  may  adjourn  from  day  to  day, 
and  may  be  authorized  to  compel  the  Attendance  of  absent  Members,  in  such 
Manner,  and  under  such  Penalties  as  each  House  may  provide. 

"Each  House  may  determine  the  Rules  of  its  Proceedings,  punish  its  Mem- 
bers for  disorderly  Behaviour,  and,  with  the  Concurrence  of  two  thirds,  expel 
a  Member. 

Anderson  v.  Dunn,  6  Wli.,  204;  Kilboum  v.  Thompson,  103  U.  S.,  168. 

3Each  House  shall  keep  a  Journal  of  its  Proceedings,  and  from  time  to  time 
publish  the  same,  excepting  such  Parts  as  may  in  their  Judgment  require  Se- 
crecy ;  and  the  Yeas  and  Nays  of  the  Members  of  either  House  on  any  question 
shall,  at  the  Desire  of  one  fifth  of  those  Present,  be  entered  on  the  Journal. 

4Neither  House,  during  the  Session  of  Congress,  shall,  without  the  Consent  of 
the  other,  adjourn  for  more  than  three  days,  nor  to  any  other  Place  than  that  in 
■which  the  two  houses  shall  be  sitting. 

Section  6.  'The  Senators  and  Representatives  shall  receive  a  Compensation 
for  their  Services,  to  be  ascertained  by  Law,  and  paid  out  of  the  Treasury  of  the 
United  States.  They  shall  in  all  Cases,  except  Treason,  Felony,  and  Breach  of 
the  Peace,  be  privileged  from  Arrest  during  their  Attendance  at  the  Session  of 
their  respective  Houses,  and  in  going  to  and  returning  from  the  same;  and  for 
any  Speech  or  Debate  in  either  House,  they  shall  not  be  questioned  in  any  other 
Place. 

Coxe  v.  McClenaclian,  3  Dall.,  478. 

2No  Senator  or  Representative  shall,  during  the  Time  for  which  he  was 
elected,  be  appointed  to  any  civil  Office  under  the  Authority  of  the  United 
States,  which  shall  have  been  created,  or  the  Emoluments  whereof  shall  have  been 
encreased  during  such  time ;  and  no  Person  holding  any  Office  under  the  United 
States,  shall  be  a  Member  of  either  House  during  his  Continuance  in  Office. 

Section.  7.  'AH  Bills  for  raising  Revenue  shall  originate  in  the  House  of 
Representatives ;  but  the  Senate  may  propose  or  concur  with  Amendments  as  on 
other  Bills. 

'Every  Bill  which  shall  have  passed  the  House  of  Representatives  and  the 
Senate,  shall,  before  it  become  a  Law,  be  presented  to  the  President  of  the  United 
States ;  If  lie  approve  he  shall  sign  it,  but  if  not  he  shall  return  it,  with  his  Objec- 
tions to  that  House  in  which  it  shall  have  originated,who  shall  enter  the  Objections 
at  large  on  their  Journal,  and  proceed  to  reconsider  it.  If  after  such  Reconsid- 
eration two  thirds  of  that  House  shall  agree  to  pass  the  Bill,  it  shall  be  sent, 
together  with  the  Objections,  to  the  other  House,  by  which  it  shall  likewise  be 
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reconsidered,  and  if  approved  by  two  thirds  of  that  House,  it  shall  become  a  Law. 
But  in  all  such  Cases  the  Votes  of  both  Houses  shall  be  determined  by  Yeas  and 
Nays,  and  the  Names  of  the  Persons  voting  for  and  agaiust  the  Bill  shall  be  en- 
tered on  the  Journal  of  each  House  respectively.  If  any  Bill  shall  not  be  returned 
by  the  President  within  teu  Days  (Sundays  excepted)  after  it  shall  have  been 
presented  to  him,  the  Same  shall  be  a  Law,  in  like  Manner  as  if  he  had  signed  it, 
unless  the  Congress  by  their  Adjournment  prevent  its  Return,  in  which  Case  it 
shall  not  be  a  Law. 

3Every  Order,  Resolution,  or  Vote  to  which  the  Concurrence  of  the  Senate  and 
House  of  Representatives  may  be  necessary  (except  on  a  question  of  Adjournment) 
shall  be  presented  to  the  President  of  the  United  States ;  and  before  the)  same 
shall  take  Effect,  shall  be  approved  by  him,  or  being  disapproved  by  him,  shall  be 
repassed  by  two  thirds  of  the  Senate  and  House  of  Representatives,  according  to 
the  Rules  and  Limitations  prescribed  in  the  Case  of  a  Bill. 

Section:  8.  The  Congress  shall  have  Power  'To  lay  and  collect  Taxes,  Duties, 
Imposts  and  Excises,  to  pay  the  Debts  and  provide  for  tho  common  Defence  and 
general  Welfare  of  the  United  States ;  but  all  Duties,  Imposts  and  Excises  shall 
be  uniform  throughout  the  United  States; 

Hylton  v.  United  States,  3  Dall.,  171 ;  McCulloch  v.  State  of  Maryland,  4  Wh., 
316 ;  Loughborough  v.  Blake,  5  Wh.,  317 ;  Osborn  v.  Bank  of  the  United  States, 
9  Wh.,  738 ;  Weston  et  al.  v.  City  Council  of  Charleston,  2  Pet.,  449  ;  Dobbins  v. 
The  Commissioners  of  Erie  County,  16  Pet.,  435;  License  Cases,  5  How.,  504; 
Cooley  v.  Board  of  Wardens  of  Port  of  Philadelphia  et  al.,  12  How.,  299 ;  Mc- 
Guire  v.  The  Commonwealth,  3  Wall.,  387 ;  Van  Allen  v.  The  Assessors,  3  Wall., 
573  ;  Bradley  v.  The  People,  4  Wall.,  459. 

License  Tax  Cases,  5  Wall.,  462 ;  Pervear  v.  The  Commonwealth,  5  Wall.,  475 ; 
Woodruff  v.  Parham,  8  Wall.,  123;  Hinson  v.  Lott,  8  Wall.,  148;  Veazie  Bank 
v.  Fenno,  8  Wall,  533;  The  Collector  v.  Day,  11  Wall.,  113;  United  States  u. 
Singer,  15  Wall.,  Ill ;  State  Tax  on  Foreign-held  Bonds,  15  Wall.,  300;  United 
States  v.  Railroad  Companv,  17  Wall.,  322;  Railroad  Company  v.  Peniston,  18 
Wall.,  5 ;  Scholey  v.  Rew,  23  Wall.,  331 ;  Springer  v.  United  States,  102  U.  S., 
586;  Legal  Tender  Case,  110  U.  S.,  421 ;  California  v.  Central  Pacific  Railroad 
Co.,  127  U.  S.,  1 ;  Ratterman  v.  Western  Union  Telegraph  Co.,  127  U.  S.,  411 ; 
Leloup  ».  Port  of  Mobile,  127  U.  S.,  640. 

aTo  borrow  Money  ou  the  credit  of  the  United  States ; 

McCulloch  v.  The  State  of  Maryland,  4  Wh.,  316;  Weston  et  al.  v.  The  City 
Council  of  Charleston,  2  Pet.,  449;  Bank  of  Commerce  v.  New  York  City,  2 
Black,  620;  Bank  Tax  Cases,  2  Wall.,  200;  The  Banks  v.  The  Mayor,  7  Wall., 
16;  Bank  v.  Supervisors,  7  Wall.,  26;  Hepburn  v.  Griswold,  8  Wall.,  603;  Na- 
tional Bank  v.  Commonwealth,  9  Wall.,  353;  Parker  v.  Davis,  12  Wall.,  457; 
Legal  Tender  Case,  110  U.  S.,  421. 

3To  regulate  Commerce  with  foreign  Nations,  and  among  the  several  States, 

and  with  the  Indian  Tribes ; 

Gibbons  v.  Ogden,  9  Wh.,  1 ;  Brown  et  als.  v.  State  of  Maryland,  12  Wh.,  419  ; 
Wilson  et  al.  v.  Black  Bird  Creek  Marsh  Company,  2  Pet.,  245 ;  Worcester  v. 
The  State  of  Georgia,  6  Pet.,  515;  City  of  New  York  v.  Miln,  11  Pet.,  102; 
United  States  v.  Coombs,  12  Pet,  72;  Holmes  v.  Jonnison  et  al.,  14  Pet.,  540; 
License  Cases,  5  How.,  504 ;  Passenger  Cases,  7  How.,  283  ;  Nathan  v.  Louisiana, 
8  How.,  73 ;  Mager  v.  Grima  et  al.,  8  How.,  490 ;  United  States  v.  Marigold,  9 
How.,  560;  Cowley  v.  Board  of  Wardens  of  Port  of  Philadelphia,  12  How.,  299 ; 
The  Propeller  Genesee  Chief  et  al.  v.  Fitzhugh  et  al.,  12  How.,  443 ;  State  of 
Pennsylvania  v.  The  Wheeling  Bridge  Co.,  13  How.,  518;  Veazie  et  al.  v.  Moore, 
14  How.,  568;  Smith  v.  State  of  Maryland,  18  How.,  71;  State  of  Pennsylvania 
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v.  The  Wheeling  and  Belmont  Bridge  Co.  et  al.,  18  How.,  421 ;  Sinnitt  v.  Daven-. 
port,  22  How.,  227 ;  Foster  et  al  v.  Davenport  et  al.,  22  How.,  244 ;  Conway  et  al 
v.  Taylor's  Ex.,  1  Black,  603  ;  United  States  v.  Hollidav,  3  Wall.,  407  ;  Gilman  v. 
Philadelphia,  3  Wall.,  713  ;  The  Passaic  Bridges,  3  Wall.,  782  ;  Steam-ship  Com- 
pany v.  Port  Wardens,  6  Wall.,  31  ;  Crandall  v.  State  of  Nevada,  6  Wall,  35 ; 
White's  Bank  v.  Smith,  7  Wall.,  646  ;  Waring  v.  The  Mayor,  8  Wall.,  110 ;  Paul 
v.  Virginia,  8  Wall.,  168  ;  Thomson  v.  Pacific  Railroad,  9  Wall.,  579  ;  Downham 
et  al.  v.  Alexandria  Council,  10  Wall.,  173;  The  Clinton  Bridge,  10  Wall,  454; 
The  Daniel  Ball,  10  Wall.,  557;  Liverpool  Insurance  Company  v.  Massachusetts, 
10  Wall.,  566;  The  Montello,  11  Wall.,  411 ;  Ex  parte  McNiel,  13  Wall.,  236; 
State  Freight  Tax,  15  Wall.,  232 ;  State  Tax  on  Railway  Gross  Receipts,  15  Wall., 
284;  Osborn  v.  Mobile,  16  Wall.,  479;  Railroad  Company  v.  Fuller,  17  Wall., 
560;  Bartemever  v.  Iowa,  18  Wall.,  129;  The  Delaware  Railroad  Tax,  18  Wall., 
206  ;  Peete  v.  Morgan,  19  Wall.,  581  ;  Railroad  Company  v.  Richmond,  19  Wall., 
584  ;  Railroad  Company  v.  Maryland,  21  Wall.,  456  ;  The  Lottawanna,  21  Wall., 
558;  Henderson  et  al.  v.  The  Mayor  of  the  City  of  New  York,  92  U.  S.,  259; 
Chy  Lung  v.  Freeman  et  al.,  92  U.  S.,  275 ;  South  Carolina  v.  Georgia  et  al.,  93 
U.  S.,  4 ;  Sherlock  et  al.  v.  Ailing,  adm.,  93  U.  S.,  99 ;  United  States  v.  Forty- 
three  Gallons  of  Whiskey,  etc.,  93  U.  S ,  188 ;  Foster  v.  Master  and  Wardens  of 
the  Port  of  New  Orleans,  94  U.  S.,  246 ;  Railroad  Co.  v.  Husen,  95  U.  S.,  465 ; 
Pensacola  Tel.  Co.  v.  W.  U.  Tel.  Co.,  96  U.  S.,  1  ;  Beer  Co.  v.  Massachusetts,  97 
U.  S.,  25;  Cook  v.  Pennsylvania,  97  U.  S.,  566;  Packet  Co.  v.  St.  Louis,  100 
U.  S.,  423;  Wilson  </.  McNamee,  102  U.  S.,  672;  Moran  v.  New  Orleans,  112 
U.  S.,  69  ;  Head  Money  Cases,  112  U.  S.,  580 ;  Cooper  Mfg.  Co.  v.  Ferguson,  1 13 
U.  S.,  727  ;  Gloucester  Ferry  Co.  v.  Pennsylvania,  114  U.  S.,  196 ;  Brown  v.  Hous- 
ton, 114  U  S.,  622;  Walling  v.  Michigan,  116  U.  S.,  446;  Pickard  v.  Pullman 
Southern  Car  Co.,  117  U.  S.,  34;  Tennessee  v.  Pullman  Southern  Car  Co.,  117 
U.  S.,  51 ;  Spraigue  v.  Thompson,  118  U.  S.,  90;  Morgan  v.  Louisiana,  118  U.  S., 
455;  Wabash,  St.  Louis  and  Pacific  Rv.  v.  Illinois,  118  U.  S.,  557;  Huse  v. 
Glover,  119  U.  S.,  543;  Robbins  v.  Shelby  Co.  Taxing  Dist.,  120  U.  S.,  489; 
Corson  v.  Maryland,  120  U.  S.,  502;  Barron  v.  Burnside,  121  U.  S.,  186;  Fargo 
v.  Michigan,  121  U.S.,  230;  Ouachita  Packet  Co.  v.  Aiken,  121  U.  S.,  444; 
Phila.  and  Southern  S.S.  Co.  v.  Penna.,  122  U.  S.,  326 ;  W.  U.  Tel.  Co.  v.  Pendle- 
ton, 122  U.  S.,  347;  Sands  v.  Manistee  River  Imp.  Co.,  123  U.  S.,  288;  Smith  v. 
Alabama,  124  U.  S.,  465;  Willamette  Iron  Bridge  Co.  v.  Hatch,  125  U.  S.,  1; 
Pembina  Mine  Co.  v.  Penna.,. 125  U.  S.,  181 ;  Bowman  v.  Chicago  Northwestern 
Ry.  Co.,  125  U.  S.,465;  Western  Union  Tel.  Co.  v.  Mass.,  125  U.  S.,  530;  Cali- 
fornia v.  Central  Pacific  R.  R.  Co.,  127  U.  S.,  1 ;  Leloup  v.  Port  of  Mobile,  127 
U.  S.,  640;  Kidd  „.  Pearson,  128  U.  S.,  1;  Asher  v.  Texas,  128  U.  S.,  129; 
Stouteuberg  v.  Henniek,  129  U.  S.,  141. 

*To  establish  an  uniform  Rule  of  Naturalization,1  and  uniform  Laws  on  the 

subject  of  Bankruptcies  throughout  the  United  States;5 

'Sturges  o.  Crowniushield,  4  Wh.,  122;  sMcMillan  v.  McNeil,  4  Wh.,  209; 
'Farmers  and  Mechanics'  Bank,  Pennsylvania,  v.  Smith,  6  Wh.,  131 ;  !Ogden  v. 
Saunders,  12  Wh.,  213  ;  2BoyIe  v.  Zacharie  and  Turner,  6  Pet.,  348  ;  "Gassies  v. 
Ballon,  6  Pet.,  761 ;  2Beers  et  al.  v.  Haughton,  9  Pet,  329;  2Suydam  et  al.  v. 
Broadnax,  14  Pet,  67 ;  !Cook  v.  Moffat  et  al.,  5  How.,  295 ;  'Dred  Scott  v.  San- 
ford,  19  How.,  393. 

5To  coin  Money,  regulate  the  Value  thereof,  and  of  foreigu  Coin,  and  fix  the 
Standard  of  Weights  and  Measures  ; 

Briscoe  v.  The  Bank  of  the  Commonwealth  of  Kentucky,  11  Pet.,  257;  Fox  v. 
The  State  of  Ohio,  5  How.,  410;  United  States  v.  Marigold,  9  How.,  560. 

"To  provide  for  the  Punishment  of  counterfeiting  the  Securities  and  current 

Coin  of  the  United  States  ; 

Fox  v.  The  State  of  Ohio,  5  How.,  410 ;  United  States  v.  Marigold,  9  How.,  560. 

'To  establish  Post  Offices  aud  post  Roads  ; 

State  of  Pennsylvania  «/.  The  Wheeling  and  Belmont  Bridge  Company,  18 
How.,  421. 
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To  promote  the  Progress  of  Science  and  useful  Arts,  by  securing  for  limited 
Times  to  Authors  and  Inventors  the  exclusive  Eight  to  their  respective  Writings 
and  Discoveries ; 

Grant  et  al.  v.  Raymond,  6  Pet.,  218;  Wheaton  et  als.  v.  Peters  et  als.,  8  Pet., 
691. 

!To  constitute  Tribunals  inferior  to  the  supreme  Court; 

"To  define  and  punish  Piracies  and  Felonies  committed  ou  the  high  Seas,  and 
Offences  against  the  Law  of  Nations ; 

United  States  v.  Palmer,  3  Wb.,  610;  United  States  v.  Wiltberger,  5  Wh.,  76; 
United  States  v.  Smith,  5  Wh.,  153;  United  States  •«.  Pirates,  5  Wh.,  184; 
United  States  v.  Arizona,  120  U.  S.,  479. 

"To  declare  War,  grant  Letters  of  Marque  and  Reprisal,  and  make  Rules  con- 
cerning Captures  on  Laud  aud  Water ; 

Brown  v.  United  States,  8  Cr.,  110  ;  American  Insurance  Company  et  al.  v. 
Canter  (356  bales  cotton),  1  Pet.,  511;  Mrs.  Alexander's  Cotton,  2  Wall.,  404; 
Miller  v.  United  States,  11  Wall.,  268;  Tyler  v.  Defrees,  11  Wall.,  331 ;  Stewart 
v.  Eahn,  11  Wall.,  493  ;  Hamilton  v.  Dillin,  21  Wall.,  73 ;  Lamar,  ex.,  v.  Browne 
et  al.,  92  U.  S.,  187. 

12To  raise  and  support  Armies,  but  no  Appropriation  of  Money  to  that  Use 
shall  be  for  a  longer  Term  thau  two  Years ; 

Crandall  v.  State  of  Nevada,  6  Wall.,  32. 
13To  provide  and  maintain  a  Navy  ; 

United  States  v.  Bevans,  3  Wh.,  336;  Dynes  v.  Hoover,  20  How.,  65. 

ljTo  make  Rules  for  the  Government  and  Regulation  of  the  land  and  naval 
Forces ; 

"To  provide  for  calling  forth  the  Militia  to  execute  the  Laws  of  the  Union, 

suppress  Insurrections  and  repel  Invasions ; 

Houston  v.  Moore,  5  Wli.,  1 ;  Martin  v.  Mott,  12  Wb.,  19;  Luther  v.  Borden, 
7  How.,  1 ;  Crandall  v.  State  of  Nevada,  6  Wall.,  35 ;  Texas  v.  White.  7  Wall., 
700. 

"To  provide  for  organizing,  arming,  and  disciplining,  the  Militia,  and  for  gov- 
erning such  Part  of  them  as  may  be  employed  in  the  Service  of  the  United  States, 
reserving  to  the  States  respectively,  the  Appointment  of  the  Officers,  and  the  Au- 
thority of  training  the  Militia  according  to  the  discipline  prescribed  by  Congress  ; 

Houston  v.  Moore,  5  Wh.,  1 ;  Martin  v.  Mott,  12  Wh.,  19;  Luther  v.  Borden,  7 
How.,  1. 

"To  exercise  exclusive  Legislation  in  all  Cases  whatsoever,  over  such  District 
(not  exceeding  ten  Miles  square)  as  may,  by  Cession  of  particular  States,  and  the 
Acceptance  of  Congress,  become  the  Seat  of  the  Government  of  the  United  States, 
and  to  exercise  like  Authority  over  all  Places  purchased  by  the  Consent  of  the 
Legislature  of  the  State  in  which  the  same  shall  be,  for  the  Erection  of  Forts, 
Magazines,  Arsenals,  Dock- Yards,  and  other  needful  Buildiugs ;— Aud 

Hepburn  et  al.  u.  Ellzey,  2  Cr.,  444;  Loughborough  v.  Blake,  5  Wh.,  317; 
Cohens  v.  Virginia,  6  Wh.,  264;  American  Insurance  Company  v.  Canter  (356 
bales  cotton),  1  Pet.,  511 ;  Kendall,  Postmaster-General,  v.  The  United  States,  12 
Pet.,  524;  United  States  v.  Dewitt,  9  Wall,  41 ;  Dunpby  v.  Kleinsmith,  et  al.,  11 
Wall.,  610 ;  Willard  v.  Presbury,  14  Wall.,  676 ;  Phillips  v.  Payne,  92  U.  S.,  130 ; 
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United  States  v.  Fox,  94  U.  S.,  315;   National  Bank  «.  Yankton  Countv,  101 
U.  S.,  129 ;  Ft.  Leavenworth  R.  Rd.  Co.  v.  Howe,  114  U.  S.,  525. 

I8To  make  all  Laws  which  shall  be  necessary  and  proper  for  carrying  into 

Execution  the  foregoing  Powers,  and  all  other  Powers  vested  by  this  Constitution 

in  the  Government  of  the  United  States,  or  in  any  Department  or  Officer  thereof. 

MeCulloch  v.  The  State  of  Maryland,  4  Wh.,  316;  Wayman  v.  Southard,  10 
Wh.,  1 ;  Bank  of  United  States  v.  Halstead,  10  Wh„  51 ;  Hepburn  v.  Griswold,  8 
Wall.,  603  ;  National  Bank  v.  Commonwealth,  9  Wall.,  353  ;  Thomson  v.  Pacific 
Railroad,  9  Wall.,  579;  Parker  v.  Davis,  12  Wall.,  457;  Railroad  Company  v. 
Johnson,  15  Wall.,  195;  Railroad  Company  v.  Peuiston,  18  Wall.,  5;  Legal 
Tender  Case,  110  U.  S.,  421 ;  In  re  Cov,  127  U.  S.,  731 ;  Stoutenburgli  v.  Hen- 
nick,  129  U.  S.,  141 ;  Chinese  Ex.  Case,"  130  U.  S.,  581. 

Section.  "9.  'The  Migration  or  Importation  of  such  Persons  as  any  of  the 
States  now  existing  shall  think  proper  to  admit,  shall  not  be  prohibited  by  the 
Congress  prior  to  the  Year  one  thousand  eight  hundred  and  eight,  but  a  Tax  or 
Duty  may  bo  imposed  on  such  Importation,  not  exceeding  ten  dollars  for  each 
Person. 

Dred  Scott  v.  Sanford,  19  How.,  393. 

aThe  Privilege  of  the  Writ  of  Habeas  Corpus  shall  not  be  suspended,  unless 
when  in  Cases  of  Rebellion  or  Invasion  the  public  Safety  may  require  it. 

United  States  v.  Hamilton,  3  Dal].,  17 ;  Hepburn  et  al.  v.  Ellzey,  2  Cr.,  445 ;  Ex 
parte  Bollman  and  Swartwout,  4  Cr.,  75 ;  Ex  parte  Kearnev,  7  Wh.,  38 ;  Ex  parte 
Tobias  Watkins,  3  Pet.,  192  ;  Ex  parte  Milburn,  9  Pet.,  704;  Holmes  v.  Jennison 
et  al,  14  Pet.,  540;  Ex  parte  Dorr,  3  How.,  103 ;  Luther  v.  Borden,  7  How.,  1 ; 
Ableman  v.  Booth  and  United  States  v.  Booth,  21  How.,  506  ;  Ex  parte  Vallin- 
digham,  1  Wall.,  243;  Ex  parte  Mulligan,  4  Wall.,  2;  Ex  parte  McCardle,  7 
Wall.,  506;  Ex  parte  Yerger,  8  Wall.,  85;  Tarble's  case,  13  Wall.,  397;  Ex 
parte  Lange,  18  Wall.,  16;  Ex  parte  Parks,  93  U.  S.,  18;  Ex  parte  Karstendick, 
93  U.  S.,  396 ;  Ex  parte  Virginia,  100  U.  S.,  339. 

3No  Bill  of  Attainder  or  ex  post  facto  Law  shall  be  passed. 

Fletcher  v.  Peck,  6  Cr.,  87;  Ogden  v.  Saunders,  12  Wh.,  213;  Watson  et  al  v. 
Mercer,  8  Pet.,  88 ;  Carpenter  et  al.  v.  Commonwealth  of  Pennsylvania,  17  How., 
456;  Locke  v.  New  Orleans,  4  Wall.,  172;  Cunimings  v.  The  State  of  Missouri, 
4  Wall.,  277;  Ex  parte  Garland,  4  Wall.,  333;  Drehman  v.  Stifle,  8  Wall.,  595; 
Klinger  v.  State  of  Missouri,  13  Wall.,  257 ;  Pierce  v.  Carskadon,  16  Wall,  234. 

*No  Capitation,  or  other  direct,  Tax  shall  be  laid,  unless  in  Proportion  to  the 
Census  of  EuumerationJierein  before  directed  to  be  taken. 

License  Tax  Cases,  5  Wall,  462 ;  Springer  v.  United  States,  102  U.  S.,  586. 

"No  Tax  or  Duty  shall  be  laid  on  Articles  exported  from  any  State. 

Cooley  v.  Board  or  Wardens  of  Port  of  Philadelphia,  12  How.,  299 ;  Page  v. 
Burgess,  collector,  92  U.  S.,  372;  Turpiu  v.  Burgess,  117  U.  S.,  504. 

"No  Preference  shall  be  given  by  any  Regulation  of  Commerce  or  Revenue  to 
the  Ports  of  one  State  over  those  of  another;  nor  shall  Vessels  bound  to,  or  from, 
one  State,  be  obliged  to  enter,  clear,  or  pay  Duties  in  another. 

Cooley  v.  Board  of  Wardens  of  Port  of  Philadelphia  et  al,  12  How.,  299; 
State  of  Pennsylvania  v.  Wheeling  and  Belmont  Bridge  Company  et  al,  18  How., 
421;  Miinn  v.  Illinois,  94  D.  S.,  113;  Packet  Co.  v.  St.  Louis,  100  U.  S.,  413; 
Packet  Co.  v.  Catlettsburg,  105  U.  S.,  559 ;  Morgau  S.  S.  Co.  v.  La.  Board  of 
Health,  118  U.S.,  455. 
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'No  money  shall  be  drawn  from  the  Treasury,  but  in  consequence  of  Appropria- 
tions made  by  Law;  and  a  regular  Statement  and  Account  of  the  Receipts  and 
Expenditures  of  all  public  Money  shall  bo  published  from  time  to  time. 

8No  Title  of  Nobility  shall  be  granted  by  the  United  States  :  And  no  Person 
holding  any  Office  of  Profit  or  Trust  under  them,  shall,  without  the  Consent  of  the 
Congress,  accept  of  auy  present,  Emolument,  Office,  or  Title,  of  any  kind  whatever, 
from  any  King,  Prince,  or  foreign  State. 

Section.  10.  'No  State  shall  enter  into  any  Treaty,  Alliance,  or  Confedera- 
tion; grant  Letters  of  Marqne  and  Reprisal;  coin  Money;  emit  Bills  of  Credit ;' 
make  any  Thing  but  gold  and  silver  Coin  u  Tender  in  Payment  of  Debts;  pass 
any  Bill  of  Attainder,  ex  post  facto  Law,2  or  Law  impairing  the  Obligation  of 
Contracts,3  or  grant  any  Title  of  Nobility. 

!Calder  and  Wife  v.  Bull  and  Wife,  3  Dal].,  386 ;  'Fletcher  v.  Peck,  6  Cr.,  87; 
sState  of  New  Jersey  v.  Wilson,  7  Cr.,  164;  'Sturgis  ».  Crowninshield,  4  Wh., 
122 ;  'McMillan  v.  McNeil,  i  Wh.,  209  ;  'Dartmouth  College  v.  Woodward,  4  Wh., 
518;  sO  wings  v.  Speed,  5  Wh.,  420;  "Fanners  and  Mechanics'  Bank  v.  Smith,  6 
Wh.,  131 ;  'Green  et  al.  v.  Biddle,  8  Wh.,  1 ;  3Ogden  v.  Saunders,  12  Wh.,  213  ; 
'Mason  v.  Haile,  12  Wh.,  370;  'Satterlee  v.  Matthewson,  2  Pet.,  380;  "Hart  v. 
Lamphire,  3  Pet,  280;  'Craig  et  al.  v.  State  of  Missouri,  4  Pet.,  410;  'Provi- 
dence Bank  v.  Billings  and  Pitman,  4  Pet.,  514;  'Byrne  v.  State  of  Missouri,  8 
Pet.,  40;  2Watson  v.  Mercer,  8  Pet.,  S8;  '.Ylumma  v.  Potomac  Company,  8  Pet., 
281 ;  'Beers  v.  Haughton,  9  Pet.,  329;  'Briscoe  et  al.  v.  The  Bank  of  the  Com- 
monwealth of  Kentucky,  11  Pet.,  257;  3The  Proprietors  of  Charles  River  Bridge 
v.  The  Proprietors  of  Warren  Bridge,  11  Pet.,  420;  'Armstrong  v.  The  Treasurer 
of  Athens  Company,  16  Pet.,  2S1 ;  'Branson  v.  Kinzie  et  al.,  1  How.,  311 ;  'Mc- 
Cracken  v.  Hayward,  2  How.,  608;  'Gordon  v.  Appeal  Tax  Court,  3  How.,  133; 
3State  of  Maryland  v.  Baltimore  and  Ohio  K.  R.  Co.,  3  How.,  534;  'Neil,  Moore, 
&  Co.,  v.  State  of  Ohio,  3  How.,  720 ;  8Cook  v.  Moffatt,  5  How.,  295 ;  'Planters' 
Bank  v.  Sharp  et  al.,  6  How.,  301 ;  3West  River  Bridge  Company  v.  Dix  et  al.,  6 
How.,  507;  'Crawford  et  al.  v.  Branch  Bank  of  Mobile,  7  How.,  279;  'Wood- 
ruff v.  Trapnall,  10  How.,  190;  3Paup  et  al.  v.  Drew,  10  How.,  218;  2, 'Balti- 
more and  Susquehanna  R.  R.  Co.  v.  Nesbitt  et  al.,  10  How.,  395 ;  'Butler  et  al. 
v.  Pennsylvania,  10  How.,  402;  'Danington  et  al.  v.  Tlie  Bank  of  Alabama,  13 
How.,  12;  'Richmond,  &c,  R.  R.  Co.  v.  The  Louise  R.  R.  Co.,  13  How.,  71; 
'Trustees  for  Vincennes  University  v.  State  of  Indiana,  14  How.,  268 ;  'Curran 
v.  State  of  Arkansas  et  al.,  15  How.,  304 ;  'State  Bank  of  Ohio  v.  Knoop,  16  How., 
369  ;  'Carpenter  et  al.  v.  Commonwealth  of  Pennsylvania,  17  How.,  456 :  'Dodge 
v.  Woolsey,  18  How.,  331 ;  'Beers  v.  State  of  Arkansas,  20  How.,  527;  'Aspin- 
wall  et  al.  «.  Commissioners  of  County  of  Daviess,  22  How.,  364 ;  'Rector  of 
Christ  Church,  Philadelphia,  v.  County  of  Philadelphia,  24  How.,  300;  'Howard 
v.  Bugbee,  24  How.,  461;  'Jefferson  Brunch  Bank  v.  Skelley,  1  Black,  436; 
'Franklin  Branch  Bank  v.  State  of  Ohio,  1  Black,  474 ;  'Trustee's  of  the  Wabash 
and  Erie  Canal  Company  v.  Beers,  2  Black,  448  ;  'Gilman  v.  City  of  Shebcrygan, 
2  Black,  510;  'Bridge  Proprietors  v.  Hoboken  Company,  1  Wall.,  116;  'Haw- 
thorne v.  Calef,  2  Wall.,  10;  'The  Binghamton  Bridge,  3  Wall.,  51 ;  'The  Turn- 
pike Company  v.  The  State,  3  Wall.,  210 ;  2 Locke  v.  City  of  New  Orleans,  4  Wall, 
172 ;  'Railroad  Company  v.  Rock,  4  Wall,  177 ;  'Cummings  v.  State  of  Missouri, 
4  Wall,  277 ;  sEx  parte  Garland,  4  Wall.,  333  ;  'Von  Hoffman  v.  Citv  of  Quiney, 
4  Wall,  535  ;  'Mulligan  v.  Corbin,  7  Wall,  487 ;  'Furman  v.  Nicliol,  8  Wall,  44 ; 
'Home  of  the  Friendless  v.  Rouse,  8  Wall,  430;  'The  Washington  University  v. 
Rouse,  8  Wall,  439 ;  'Butz  v.  City  of  Muscatine,  8  Wall,  575 ;  'Drehman  y. 
Stifle,  8  Wall,  595;  'Hepburn  v.  Griswold,  8  Wall,  603;  2Gut  v.  The  State, *9 
Wall,  35 ;  'Railroad  Company  v.  McClure,  10  Wall,  511 ;  'Parker  v.  Davis,  12 
Wall,  457;  'Curtis  v.  Whiting,  13  Wall,  68;  'Pennsylvania  College  Cases,  13 
Wall,  190;  "Wilmington  R.  R.  v.  Reid,  sheriff,  13  Wall,  264;  'Salt  Company 
v.  East  Saginaw,  13  Wall,  373;  'White  v.  Hart,  13  Wall,  646;  'Osborn  v. 
Nicholson  et  al,  13  Wall,  654;  'Railroad  Company  v.  Johnson,  15  Wall,  195; 
'Case  of  the  State  Tax  on  Foreign-held  Bonds,  15  Wall,  300;  'Tomlinson  v. 
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Jessup,  15  Wall.,  454 ;  'Tomlinson  v.  Branch,  15  Wall.,  460 ;  'Miller  v.  The 
State,  15  Wall.,  478;  'Holyoke  Company  v.  Lyman,  15  Wall.,  500;  "Gunn  v. 
Barry,  15  Wall.,  610;  'Humphrey  v.  Pegues,  16  Wall.,  244;  'Walker  v.  White- 
head, 16  Wall.,  314;  3Sohn  v.  Waterson,  17  Wall.,  596;  'Barings  v.  Dabney,  19 
Wall.,  1 ;  'Head  v.  The  University,  19  Wall.,  526  ;  'Pacific  K.  R.  Co.  v.  Maguire, 
20  Wall.,  36;  3Garrison  v.  The  City  of  New  York,  21  Wall.,  196  ;  'Ochiltree  v. 
The  Railroad  Company,  21  Wall.,  249;  'Wilmington,  &c,  Railroad  v.  King,  ex., 
91  U.  S.,  3  ;  'County  of  Moultrie  v.  Rockingham  Ten  Cent  Savings  Bank,  92  U".  S., 
631;  'Home  Insurance  Company  v.  City  Council  of  Augusta,  93  U.  S.,  116; 
3West  Wisconsin  R.  R.  Co.  v.  Supervisors,  93  U.  S.,  595  ;  Murray  v.  Charleston, 
96  U.  S.,  432  ;  Edwards  v.  Kearzey,  96  U.  S.,  595  ;  Keith  v.  Clark,  97  U.  S.,  454 ; 
Railroad  Co.  v.  Georgia,  98  U.  S.,  359  ;  Railroad  Co.  v.  Tennessee,  101  U.  S.,  337 ; 
Wright  v.  Naglc,  101  U.  S.,  791 ;  Stone  v.  Mississippi,  101  U.  S.,  814;  Railroad 
Co.  v.  Alabama,  101  U.  S.,  832 ;  Louisiana  ».  New  Orleans,  101  U.  S.,  203  ;  Hall 
v.  Wisconsin,  103  U.  S.,  5 ;  Pennyman's  Case,  103  U.  S.,  714 ;  Guaranty  Co.  v. 
Board  of  Liquidation,  105  IT.  S.,  622;  Greenwood  v.  Freight  Co.,  105  U.  S.,  13; 
Kring  v.  Missouri,  107  U.  S.,  221 ;  Louisiana  v.  New  Orleans,  109  U.  S.,  285  ;  Gil- 
fillan  v.  Union  Canal  Co.,  109  U.  S.,  401 ;  Nelson  v.  St.  Martin's  Parish,  1 11  U.  S., 
716 ;  Virginia  Coupon  Cases,  114  U.  S.,  270 ;  Amy  v.  Shelby  Co.,  114  U.  S.,  387  ; 
Effinger  v.  Kenney,  115  U.  S.,  566  ;  N.  Orleans  Gas  Co.  v.  La.  Light  Co.,  115  U.  S., 
650;  N.  Orleans  Water  Works  v.  Rivers,  115  U.  S.,  674;  Louisville  Gas  Co.  v. 
Citizens'  Gas  Co.,  115  U.  S.,  683;  Fisk  v.  Jefferson  Police  Jury,  116  U.  S.,  131 ; 
Stone  v.  Farmers'  Loan  and  Trust  Co.,  1 16  U.  S-,  307 ;  Stone  v.  III.  Central  R.  R. 
Co.,  116  U.  S.,  347;  Royall  v.  Virginia,  116  U.  S.,  572;  St.  Tammany  Water 
Works  v.  N.  Orleans  Water  Works,  120  U.  S.,  64;  Church  v.  Kelsey,  121  U.  S., 
282;  Lehigh  Wafer  Co.  v.  Easton,  121  U.  S.,  388;  Seibert  v.  Lewis,  122  U.  S., 
284;  N.  Orleans  Water  Works  v.  La.  Sugar  Ref.  Co.,  125  U.  S.,  18;  Maynard  v. 
Hill,  125  U.  S.,  140;  Jaehne  v.  N.  Y.,  128  U.  S.,  189;  Denny  v.  Bennett,  128  U. 
S.,  489 ;  Chinese  Ex.  Case,  130  U.  S.,  588 ;  Williamson  v.  N.  J.,  130  U.  S.,  189 ; 
Hunt  v.  Hunt,  131  U.  S.,  clxv.;  Freeland  v.  Williams,  131  U.  S.,  405. 

'No  State  shall,  without  the  Consent  of  the  Congress,  lay  any  Imposts  or  Duties 
on  Imports  or  Exports,  except  what  may  be  absolutely  necessary  for  executing 
it's  inspection  Laws ;  and  the  net  Produce  of  all  Duties  and  Imposts,  laid  by  any 
State  on  Imports  Or  Exports,  shall  bo  for  the  Use  of  the  Treasury  of  the  United 
States ;  and  all  such  Laws  shall  be  subject  to  the  Revision  and  Coutroul  of  the 
Congress. 

McCulloch  v.  State  of  Maryland,  4  Wh.,  316;  Gibbons  v.  Ogden,  9  Wh.,  1  ; 
Brown  v.  The  State  of  Maryland,  12  Wh.,  419 ;  Mager  v.  Grima  et  al.,  8  How., 
490;  Cooley  v.  Board  of  Wardens  of  Port  of  Philadelphia  et  al.,  12  How.,  299; 
Almy  v.  State  of  California,  24  How.,  169;  License  Tax  Cases,  5  Wall.,  462; 
Crandall  v.  State  of  Nevada,  6  Wall.,  35;  Waring  v.  The  Mavor,  8  Wall.,  110; 
Woodruff  v.  Perham,  8  Wall.,  123;  Hinson  v.  Lott,  8  Wall.,  148;'  State  Tonnage 
Tax  Cases,  12  Wall.,  204;  State  Tax  on  Railway  Gross  Receipts,  15  Wall.,  284; 
Inman  Steamship  Company  v.  Tinker,  94  U.  S,  238;  Cook  v.  Pennsylvania,  97 
U.  S.,  666 ;  Packet  Co.  v.  Keokuk,  95  U.  S.,  80 ;  People  v.  Compagnie  General 
Transatlantique,  107  U.  S.,  59;  Brown  v.  Houston,  114  U.  S.,  622. 

'No  State  shall,  without  the  Consent  of  Congress,  lay  any  Duty  of  Tonnage, 
keep  Troops,  or  Ships  of  War  in  time  of  Peace,  enter  into  any  Agreement  or 
Compact  with  another  State,  or  with  a  foreign  Power,  or  engage  in  War,  unless 
actually  invaded,  or  in  such  imminent  Danger  as  will  not  admit  of  Delay. 

Green  v.  Biddle,  8  Wh.,  1 ;  Poole  et  al.  v.  The  Lessee  of  Fleeger  et  al.,  11  Pet., 
185;  Cooley  v.  Board  of  Wardens  of  Port  of  Philadelphia  et  al.,  12  How.,  299; 
Peete  v.  Morgan,  19  Wall.,  581;  Cannon  v.  New  Orleans,  20  Wall.,  577;  Inman 
Steamship  Company  v.  Tinker,  94  U.  S.,  238;  Packet  Co.  v.  St.  Louis,  100  U.  S., 
423;  Packet  Co.  v.  Keokuk,  95  U.  S.,  80;  Vicksburg  v.  Tobin,  100  U.  S.,  430; 
Packet  Co.  v.  Catlettsburg,  105  U.  S.,  559  ;  Morgan  Steamship  Company  v.  Loui- 
siana Board  of  Health,  118  U.  S.,  455  ;  Ouachita  Packet  Co.  v.  Aiken,  121  U.  S., 
444 ;  Huso  v.  Glover,  119  U.  S.,  543. 
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ARTICLE  II. 

Section.  1.  'The  executive  Power  shall  be  vested  in  a  President  of  the  Uuited 
States  of  America.  He  shall  hold  his  Office  during  the  Term  of  four  Years,  and, 
together  with  the  Vice  President,  chosen  for  the  same  Term,  be  elected,  as  follows : 
"Each  State  shall  appoint,  iu  such  Manner  as  the  Legislature  thereof  may 
direct,  a  Number  of  Electors,  equal  to  the  whole  Number  of  Senators  and  Repre- 
sentatives to  which  the  State  may  he  entitled  in  the  Congress :  but  no  Senator  or 
Representative,  or  Person  holdiug  au  Office  of  Trust  or  Profit  under  the  United 
States,  shall  be  appointed  an  Elector. 

Cliisholm,  ex.,  v.  Georgia,  2  Dull.,  419 ;  Leitensdorfer  et  al.  v.  Webb,  20  How., 
176;  Ex  parte  Siebold,  100  U.  S.,  271. 

["  The  electors  shall  meet  in  their  respective  States,  and  vote  by  Ballot  for  two 
Persons,  of  whom  one  at  least  shall  not  be  an  Inhabitant  of  the  same  State  with 
themselves.  And  they  shall  make  a  List  of  all  the  Persons  voted  for,  and  of  the 
Number  of  Totes  for  each  ;  which  List  they  shall  sign  and  certify,  and  transmit 
sealed  to  the  Seat  of  the  Government  of  the  United  States,  directed  to  the  Presi- 
dent of  the  Senate.  The  President  of  the  Senate  shall,  in  the  Presence  of  the 
Senate  and  House  of  Representatives,  open  all  the  Certificates,  and  the  Votes 
shah  then  be  counted.  The  Person  having  the  greatest  Number  of  Votes  shall 
be  the  President,  if  such  Number  be  a  Majority  of  the  whole  Number  of  Electors 
appointed;  and  if  there  be  more  than  one  who  have  such  Majority,  and  have  an 
equal  Number  of  Votes,  then  the  House  of  Representatives  shall  immediately 
chuse  by  Ballot  one  of  them  for  President;  and  if  no  Person  have  a  Majority, 
then  from  the  five  highest  on  the  List  the  said  House  shall  in  like  Manner  chuse 
the  President.  But  in  chusing  the  President,  the  Votes  shall  be  taken  by  States, 
the  Representation  from  each  State  having  one  Vote ;  A  quorum  for  this  Purpose 
shall  consist  of  a  Member  or  Members  from  two  thirds  of  the  States,  and  a  Ma- 
jority of  all  the  States  shall  be  necessary  to  a  Choice.  In  every  Case,  after  the 
Choice  of  the  President,  the  Person  having  the  greatest  Number  of  Votes  of  the 
Electors  shall  be  the  Vice  President.  But  if  there  should  remain  two  or  more 
who  have  equal  Votes,  the  Senate  shall  chuse  from  them  by  Ballot  the  Vice 
President."] 

This  clause  has  been  superseded  by  the  twelfth  amendment,  p.  493. 

3The  Congress  may  determine  the  Time  of  chusing  the  Electors,  and  the  Day 
on  which  they  shall  give  their  Votes;  -which.  Day  shall  be  the  same  throughout 
the  United  States. 

4No  Person  except  a  natural  born  Citizen,  or  a  Citizen  of  the  United  States,  at 

the  time  of  the  Adoption  of  this  Constitution,  shall  be  eligible  to  the  Office  of 

President;  neither  shall  any  Person  be  eligible  to  that  Office  who  shall  not  have 

attained  to  the  Age  of  thirty  five  Years,  and  boeu  fourteen  Years  a  Resideut  within 

the  United  States. 

English  v.  The  Trustees  of  the  Sailors'  Snug  Harbor,  3  Pet.,  99. 

5Iu  Case  of  the  Removal  of  the  President  from  Office,  or  of  his  Death,  Resigna- 
tion, or  Inability  to  discharge  the  Powers  and  Duties  of  the  said  Office,  the  same 
shall  devolve  on  the  Vice  President,  and  the  Congress  may  by  Law  provide  for  the 
Case  of  Removal,  Death,  Resignation  or  Inability,  hoth  of  the  President  and  Vice 
President,  declaring  what  Officer  shall  theu  act  as  President,  and  such  Officer 
shall  act  accordingly,  until  tho  Disability  be  removed,  or  a  President  shall  be 
elected. 

The  President  shall,  at  stated  Times,  receive  for  his  Services,  a  Compensation, 
which  shall  neither  be  encreased  nor  diminished  during  the  Period  for  -which  he 
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shall  Lave  been  elected,  and  he  shall  not  receive  within  that  Period  any  other 
Emolument  from  the  United  States,  or  any  of  them. 

'Before  he  enter  on  the  Execution  of  his  Office,  he  shall  take  the  following 
Oath  or  Affirmation  : — 

"I  do  solemnly  swear  (or  affirm)  that  I  will  faithfully  execute  the  Office  of 
"President  of  the  United  States,  and  will  to  the  best  of  my  Ability,  preserve, 
"protect  and  defend  the  Constitution  of  the  United  States.'' 

Section.  2.     "The  President  shall  be  Commander  in  Chief  of  the  Army  and 

Navy  of  the  United  States,  and  of  the  Militia  of  the  several  States,  when  called 

into  the  actual  Service  of  the  United  States ;  he  may  require  the  Opinion,  in 

writing,  of  the  principal  Officer  in  each  of  the  executive  Departments,  upon  any 

Subject  relating  to  the  Duties  of  their  respective  Offices,  and  he  shall  have  Power 

to  grant  Eeprieves  and  Pardons  for  Offences  against  the  United  States,  except  in 

Cases  of  Impeachment. 

United  States  v.  Wilson,  7  Pet.,  150;  Ex  parte  William  Wells,  18  How.,  307; 
Ex  parte  Garland,  4  Wall.,  333  ;  Armstrong's  Foundry,  6  Wall.,  766 ;  The  Grape 
Shot,  9  Wall,  129;  United  States  v.  Padelford,  9  Wall.,  542;  United  States  v. 
Klein,  13  Wall.,  12S ;  Armstrong  v.  The  United  States,  13  Wall.,  152 ;  Pargoud 
v.  The  United  States,  13  Wall.,  156 ;  Hamilton  v.  Dillin,  21  Wall.,  73  ;  Mechanics 
and  Traders'  Bank  v.  Union  Bank,  22  Wall.,  276 ;  Lamar,  ex.,  v.  Browne  et  al., 
92  U.  S.,  187 ;  Wallach  et  al.  v.  Van  Kiswick,  92  U.  S.,  202. 

2He  shall  have  Power,  by  and  with  the  Advice  and  Consent  of  the  Senate,  to 
make  Treaties,  provided  two  thirds  of  the  Senators  present  concur ;  and  he  shall 
nominate,  and  by  and  with  the  Advice  and  Consent  of  the  Senate,  shall  appoint 
Ambassadors,  other  public  Ministers  and  Consuls,  Judges  of  the  supreme  Court, 
and  all  other  Officers  of  the  United  States,  whoso  Appointments  are  not  herein 
otherwise  provided  for,  and  which  shall  be  established  by  Law :  but  the  Congress 
may  by  Law  vest  the  Appointment  of  such  inferior  Officers,  as  they  think  proper, 
in  the  President  alone,  in  the  Courts  of  Law,  or  in  the  Heads  of  Departments. 

Ware  v.  Hylton  et  al.,  3  Dall.,  199;  Marbury  v.  Madison,  1  Cr.,  137;  United 
States  v.  Kirkpatrick,  9  Wh.,  720;  American  Insurance  Company  v.  Canter  (356 
bales  cotton),  1  Pet.,  511 ;  Poster  and  Elam  v.  Neilson,  2  Pet.,  253  ;  Cherokee 
Nation  v.  State  of  Georgia,  5  Pet.,  1 ;  Patterson  v.  Gwinn  et  al.,  5  Pet.,  233 ; 
Worcester  v.  State  of  Georgia,  6  Pet.,  515 ;  City  of  New  Orleans  v.  De  Armas  et 
al.,  9  Pet.,  224;  Holden  v.  Joy,  17  Wall.,  211. 

3The  President  shall  have  Power  to  fill  up  all  Vacancies  that  may  happen 

during  the  Eecess  of  the  Senate,  by  granting  Commissions  which  shall  expire  at 

the  Eud  of  their  next  Session. 

The  United  States  v.  Kirkpatrick  et  al.,  9  Wh.,  720. 

Section.  3.  He  shall  from  time  to  time  give  to  the  Congress  Information  of 
the  State  of  the  Union,  and  recommend  to  their  Consideration  such  Measures  as 
he  shall  judge  necessary  and  expedient ;  ho  may,  on  extraordinary  Occasions,  con- 
vene both  Houses,  or  either  of  them,  and  in  Case  of  Disagreemont  between  them, 
with  Respect  to  the  time  of  Adjournment,  he  may  adjourn  them  to  such  Time  as 
he  shall  think  proper;  he  shall  receive  Ambassadors  and  other  public  Ministers  ; 
he  shall  take  Care  that  the  Laws  be  faithfully  executed,  and  shall  Commission 
all  the  officers  of  the  United  States. 

Marbury  v.  Madison,  1  Cr.,  137;  Kendall,  Postmaster-General,  v.  The  United 
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States,  12  Pet.,  624;  Luther  v.  Borden,  7  How.,  1 ;  The  State  of  Mississippi  v. 
Johnson,  President,  4  Wall.,  475 ;  Stewart  v.  Kuhn,  11  Wall.,  493. 

Section.  4.  The  President,  Vice  President  and  all  civil  Officers  of  the  United 
States,  shall  be  removed  from  Office  on  Impeachment  for,  and  Conviction  of,  Trea- 
son, Bribery,  or  other  high  Crimes  and  Misdemeanors. 

ARTICLE.  III. 

Section.  1.  The  judicial  Power  of  the  United  States,  shall  be  vested  in  one 
supreme  Court,  and  iu  such  inferior  Courts  as  the  Congress  may  from  time  to  time 
ordain  and  establish.  The  Judges,  both  of  the  supreme  and  inferior  Courts,  shall 
bold  their  Offices  during  good  Behavior,  and  shall,  at  stated  Times,  receive  for 
their  Services,  a  Compensation,  which  shall  not  be  diminished  during  their  Con- 
tinuance iu  Office. 

Chisholm,  ex.,  v.  Georgia,  2  Dall,  419;  Stuart  v.  Laird,  1  Ci\,  299;  United 
States  v.  Peters,  5  Cr.,  115;  Cohens  v.  Virginia,  6  Cr.,  264;  Martin  v.  Hunter's 
Lessee,  1  Wh.,  304 ;  Osborn  v.  United  States  Bank,  9  Wh.,  73S  ;  Benner  et  al.  v. 
Porter,  9  How.,  235;  The  United  States  v.  Ritchie,  17  How.,  525;  Murray's 
Lessee  et  al.  v.  Hoboken  Land  and  Improvement  Company,  18  How.,  272;  Ex 
parte  Vallaiidigliam,  1  Wall.,  243 ;  Ames  v.  Kansas,  111  U.  S.,  449. 

Section.  2.  lrJThe  judicial  Power  shall  extend  to  all  Cases,  iu  Law  and  Equity, 
arising  under  this  Constitution,  the  Laws  of  the  Uuited  States,  and  Treaties  made, 
or  which  shall  be  made,  uuder  their  Authority; — to  all  Cases  affecting  Ambas- 
sadors, other  public  Ministers,  and  Consuls; — to  all  Cases  of  admiralty  and  mari- 
time Jurisdiction  ; — to  Controversies  to  which  the  United  States  shall  he  a  Party ; 
— to  Controversies  between  two  or  more  States  ; — between  a  State  and  Citizens  of 
,  another  Stafre ; — between  Citizens  of  different  States ; — between  Citizeus  of  the 
same  State  claiming  Lands  under  Grants  of  different  States,  and  between  a  State, 
or  the  Citizeus  thereof,  and  foreign  States,  Citizens  or  Subjects. 

Hayburn's  Case  (note),  2  Dall.,  410  ;  Chisholm,  ex.,  v.  Georgia,  2  Dall.,  419 ; 
Glass  et  al.  v.  Sloop  Betsey,  3  Dall.,  6 ;  United  States  v.  La  Vengeance,  3  Dall., 
297 ;  Hollingsworth  et  al  v.  Virginia,  3  Dall.,  378  ;  Mossman,  ex.,  v.  Higginson, 
4  Dall.,  12 ;  Marbury  v.  Madison,  1  Cr.,  137  ;  Hepburn  et  al.  v.  Ellzey,  2  Cr.,  444 ; 
United  States  v.  Moore,  3  Cr.,  159  ;  Strawbridge  et  al.  v.  Curtiss  et  al",  3  Cr.,  267 ; 
Ex  parte  Bollman  and  Swartwout,  4  Cr.,  75 ;  Rose  v.  Himely,  4  Cr.,  241  ;  Ohap- 
pedelaine  et  al.  v.  Dechenaux,  4  Cr.,  305  ;  Hope  Insurance  Company  v.  Boanlman 
et  al.,  5  Cr.,  57;  Bank  of  United  States  v.  Devaux  et  al.,  5  Cr.,  61 ;  Hodgson 
et  al.  v.  Bowerbank  et  als.,  5  Cr.,  303  ;  Owings  v.  Norwood's  Lessee,  5  Cr.,  344 ; 
Durousseau  v.  The  United  States,  6  Cr.,  307 ;  United  States  v.  Hudson  and  Good- 
win, 7  Cr.,  32;  Martin  v.  Hunter,  1  Wh.,  304;  Colson  et  al.  o.  Lewis,  2  Wh., 
377 ;  United  States  v.  Bevans,  3  Wh.,  336 ;  Cohens  v.  Virginia,  6  Wh.,  264 ;  Ex 
parte  Kearney,  7  Wh.,  38;  Matthews  v.  Zane,  7  Wh.,  164;  Osborn  ii.  United 
States  Bank,  9  Wh.,  738;  United  States  v.  Ortega,  11  Wh.,  467;  American  In- 
surance Company  v.  Canter  (356  bales  cotton),  1  Pet.,  511 ;  Jackson  v.  Twenty- 
man,  2  Pet.,  136  ;  Cherokee  Nation  v.  State  of  Georgia,  5  Pet.,  1 ;  State  of  New 
Jersey  v.  State  of  New  York,  5  Pet.,  283 ;  Davis  a.  Packard  et  al.,  6  Pet.,  41 ; 
United  States  v.  Arredondo  et  al.,  6  Pet,  691 ;  Davis  v.  Packard  et  al,  7  Pet., 
276  ;  Breedlove  et  al.  v.  Nickolet  et  al.,  7  Pet.,  413;  Browne  v.  Keene,  8  Pet., 
112;  Davis  v.  Packard  et  al.,  8  Pet.,  312;  City  of  New  Orleans  v.  De  Armas  et 
al,  9  Pet.,  224;  The  State  of  Rhode  Island  v.  The  Commonwealth  of  Massachu- 
setts, 12  Pet.,  657;  The  Bank  of  Augusta  v.  Earle,  13  Pet.,  519;  The  Commer- 
cial and  Railroad  Bank  of  Vicksburg  v.  Slocomb  et  al,  14  Pet.,  60;  Suydam  et 
al.  v.  Broadnax,  14  Pet.,  67;  Prigg  v.  The  Commonwealth  of  Pennsylvania,  16 
Pet.,  530;  Louisville,  Cincinnati  and  Charleston  Railway  Company  v.  Letson.  2 
How.,  497;  Gary  et  als.  u.  Curtis,  3  How.,  236;  Warring  v.  Clark,  5  How.,  441 ; 
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Luther  v.  Borden,  7  How.,  1 ;  Sheldon  et  al.  v.  Sill,  8  How.,  441 ;  The  Propeller 
Genesee  Chief  v.  Fitzhugh  et  al.,  12  How.,  443;  Fretz  et  al.  v.  Ball  et  a!.,  12 
How.,  466  ;  Neves  et  al.  v.  Scott  et  al.,  13  How.,  268  ;  State  of  Pennsylvania  v. 
The  Wheeling,  &e.,  Bridge  Company  et  al .  13  How.,  518  ;  Marshall  v.  The  Balti- 
more and  Ohio  R.  R.  Co.,  16  How.,  314 ;  The  United  States  v.  Guthrie,  17  How., 
284 ;  Smith  v.  State  of  Maryland,  18  How.,  71 ;  Jones  et  al.  v.  League,  18  How., 
76;  Murray's  Lessee  et  al.  v.  Hoboken  Land  and  Improvement  Company,  18 
How.,  272;  Hyde  et  al.  v.  Stone,  20  How.,  170;  Irvine  v.  Marshall  et  al.,  20 
How.,  558;  Fenn  v.  Holmes,  21  How.,  481;  Moorewood  et  al.  v.  Erequist,  23 
How.,  491 ;  Commonwealth  of  Kentucky  v.  Dennison,  Governor,  24  How.,  66; 
Ohio  and  Mississippi  Railroad  Company  v.  Wheeler,  1  Black,  286 ;  The  Steamer 
Saint  Lawrence,  1  Black,  522 ;  The  Propeller  Commerce,  1  Black,  574 ;  Ex  parte 
Valiandigham,  1  Wall.,  243;  Ex  parte  Milligan,  4  Wall.,  1 ;  The  Moses  Taylor, 
4  Wall.,  411;  State  of  Mississippi  v.  Johnson,  President,  4  Wall.,  475 ;  The 
Iline  v.  Trevor,  4  Wall.,  555  ;  City  of  Philadelphia  v.  The  Collector,  5  Wall.,  720 ; 
State  of  Georgia  v.  Stanton,  6  Wall.,  50;  Payne  o.  Hook,  7  Wall.,  425;  The 
Alicia,  7  Wall.,  571 ;  Ex  parte  Yerger,  8  Wall.,  85  ;  Insurance  Company  v.  Dun- 
ham, 11  Wall.,  1;  "Virginia  v.  West  Virginia,  11  Wall.,  39;  Coal  Company  v. 
Blatchford,  11  Wall.,  172;  Railway  Company  v.  Whitton's  Adm.,  13  Wall.,  270; 
Tarble's  Case,  13  Wall.,  397 ;  Blyew  et  al.  v.  The  United  States,  13  Wall.,  581 ; 
Davis  v.  Gray,  16  Wall.,  203  ;  Case  of  the  Sewing  Machine  Companies,  18  Wall., 
353;  Insurance  Company  v.  Morse,  20  Wall.,  445;  Vanuevar  v.  Bryant,  21  Wall., 
41;  The  Lottawanna,  21  Wall.,  558;  Gaines  v.  Fuentes  et  al.,  92  U.  S.,  10; 
Miller  v.  Dows,  94  U.  S.,  444 ;  Dovle  v.  Continental  Insurance  Company,  94 
U.  S.,  535;  Tennessee  v.  Davis,  100'U.  S.,  257;  Baldwin  v.  Franks,  120  U.  S., 
678  ;  Barron  v.  Barnside,  121  U.  S.,  186 ;  St.  Louis,  Iron  Mountain  and  Southern 
Railway  v.  Vickers,  122  U.  S.,  360;  Chinese  Ex.  Case,  130  U.  S.,  581 ;  Brooks  v. 
Missouri,  124  U.  S.,  394;  New  Orleans  Water  Works  v.  Louisiana  Sugar  Refin- 
ing Co.,  125  U.  S.,  18 ,  Spencer  v.  Merchant,  125  U.  S.,  345 ;  Dale  Tile  Mfg.  Co. 
v.  Hyatt;  125  U.  S.,  46;  Felix  v.  Scharnweber,  125  U.  S.,  54;  Hannibal  and  St. 
Joseph  R.  R.  v.  Missouri  River  Packet  Co.,  125  U.  S.,  260 ;  Kreiger  v.  Shelby  R. 
R.  Co.,  125  U.  S.,  39 ;  Craig  v.  Leitensdorfer,  127  U.  S.,  764  ;  John  v.  Craig,"] 27 
U.  S.,  213;  Wisconsin  v.  Pelican  Ins.  Co.,  127  U.  S.,  265;  U.  S.  v.  Beebe,  127 
U.  S:,  338;  Chinese  Ex.  Case,  130  U.  S.,  581. 

2In  all  Cases  affecting  Ambassadors,  other  public  Ministers  and  Consuls,  and 
those  in  which  a  State  shall  be  Party,  the  supreme  Court  shall  have  original 
Jurisdiction.  In  all  the  other  Cases  before  mentioned,  the  supreme  Court  shall 
have  .appellate  Jurisdiction,  both  as  to  Law  and  Fact,  with  such  Exceptions,  and 
under  such  Regulations  as  the  Congress  shall  make. 

Chisholm,  ex.,  v.  Georgia,  2  Dall.,  419 ;  Wiscart  et  al.  v.  Dauchy,  3  Dall.,  321 ; 
Marbury  v.  Madison,  1  Cr.,  137;  Durousseau  et  al.  v.  United  States,  6  Cr.,  307; 
Martin  v.  Hunter's  Lessee,  1  Wh.,  304 ;  Cohens  v.  Virginia,  6  Wh.,  234 ;  Ex  parte 
Kearney,  7  Wh.,  38  ;  Wayman  v.  Southard,  10  Wh.,  1 ;  Bank  of  the  United  States 
v.  Halstead,  10  Wh.,  51 ;  United  States  v.  Ortega,  11  Wh.,  467;  The  Cherokee 
Nation  v.  The  State  of  Georgia,  5  Pet.,  1 ;  Ex  parte  Crane  et  als.,  5  Pet.,  1S9 ; 
The  State  of  New  Jersey  v.  The  State  of  New  York,  5  Pet.,  283 ;  Ex  parte  Sib- 
bald  v.  United  States,  12  Pet.,  488 ;  The  State  of  Rhode  Island  v.  The  State  of 
Massachusetts,  12  Pet.,  657  ;  State  of  Pennsylvania  v.  The  Wheeling,  &c,  Bridge 
Company,  13  How.,  518;  In  re  Kaine,  14  How.,  103;  Ableman  v.  Booth  and 
United  States  v.  Booth,  21  How.,  506  ;  Freeborn  v.  Smith,  2  Wall.,  160 ;  Ex  parte 
McCardle,  6  Wall.,  318;  Ex  parte  McCardle,  7  Wall.,  506;  Ex  parte  Yerger,  8 
Wall.,  85  ;  The  Lucy,  8  Wall.,  307;  The  Justices  v.  Murray,  9  Wall.,  274;  Penn- 
sylvania fl.  Quicksilver  Company,  10  Wall.,  553  ;  Murdoch  v.  Citv  of  Memphis,  20 
Wall.,  590 ;  Biirs  v.  Preston,  111  U.  S.,  252 ;  Ames  v.  Kansas,  111  U.  S.,  449. 

sThe  Trial  of  all  Crimes,  except  in  Cases  of  Impeachment,  shall  be  by  Jury ; 
and  such  Trial  shall  be  lield  in  the  State  where  the  said  Crimes  shall  have  been 
committed;  but  when  not  committed  within  any  State,  the  Trial  shall  be  at  such 
Place  or  Places  as  the  Congress  may  by  Law  have  directed. 

Ex  parte  Milligan,  4  Wall.,  2. 
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Section.  3.  'Treason  against  the  United  States,  shall  consist  only  iu  levying 
War  against  them,  or  iu  adhering  to  their  Enemies,  giving  them  Aid  and  Comfort. 
No  Person  shall  be  convicted  of  Treason  unless  on  the  Testimony  of  two  Witnesses 
to  the  same  overt  Act,  or  on  Coufession  in  open  Court. 

United  States  v.  The  Insurgents,  2  Dall.,  335  ;  United  States  v.  Mitchell,  2  Dall., 
348  ;  Ex  parte  Bollman  and  Swartwout,  4  Cr.,  75 ;  United  States  v.  Aaron  Burr, 
4  Cr.,  469. 

2The  Congress  shall  have  Power  to  declare  the  Punishment  of  Treason,  but  no 
Attainder  of  Treason  shall  work  Corruption  of  Blood,  or  Forfeiture  except  during 
the  Life.of  the  Person  attainted. 

Bigelow  v.  Forest,  9  Wall.,  339 ;  Day  v.  Micou,  ]  8  Wall.,  156 ;  Ex  parte  Lange, 
18  Wall.,  163 ;  Wallach  et  al.  v.  Van  Kiswick,  92  U.  S.,  202. 


ARTICLE.  IV. 

Section.  1.  Full  Faith  and  Credit  shall  be  given  in  each  State  to  the  public 
Acts,  Records,  and  judicial  Proceedings  of  every  other  State.  And  the  Congress 
may  by  general  Laws  prescribe  the  Manner  iu  which  such  Acts,  Records  and  Pro- 
ceedings shall  be  proved,  and  the  Effect  thereof. 

Mills  v.  Duryee,  7  Cr.,  481 ;  Hampton  v.  McConnel,  3  Wh.,  234;  Mayhew  v. 
Thatcher,  6  Wh.,  129 ;  Darby's  Lessee  v.  Mayer,  10  Wh.,  465  ;  The  United  States 
v.  Amedy,  11  Wh.,  392;  Caldwell  et  al.  v.  Carrington's  Heirs,  9  Pet.,  86;  M'El- 
moyle  v.  Cohen,  13  Pet.,  312  ;  The  Bank  of  Augusta  v.  Earle,  13  Put.,  519  ;  Bank 
of  the  State  of  Alabama  v.  Dalton,  9  How.,  522;  D'Arcy  v.  Ketelium,  11  How., 
165;  Christmas  v.  Russell,  5  Wall.,  290;  Green  v.  Van  Buskirk,  7  Wall.,  139; 
Paul  v.  Virginia,  8  Wail.,  168 ;  Board  of  Public  Works  v.  Columbia  College,  17 
Wall.,  521 ;  Thompson  v.  Whitman,  18  Wall.,  457 ;  Bonaparte  v.  Tax  Court,  104 
U.S., 592;  Hanleys.  Donoghue,  116  U.  S.,  1;  Renaud  v.  Abbott,  116  U.S., 277; 
Ohio,  and  Alton  K.  R.  v.  Wiggins  Ferry  Co.,  119  U.  S.,  615. 

Section.  2.  'The  Citizens  of  each  State  shall  be  entitled  to  all  Privileges  and 
Immunities  of  Citizens  in  the  several  States. 

Bank  of  United  States  v.  Devereux,  5  Cr.,  61 ;  Gassies  v.  Ballou,  6  Pet.,  761 ; 
The  State  of  Rhode  Island  v.  The  Commonwealth  of  Massachusetts,  12  Pet.,  657  ; 
The  Bank  of  Augusta  v.  Earle,  13  Pet.,  519;  Moore  v.  The  People  of  the  State  of 
Illinois,  14  How.,  13 ;  Conner  et  al.  v.  Elliot  et  al.,  18  How.,  591 ;  Dred  Scott  v. 
Sanford,  19  How.,  393;  Crandall  v.  State  of  Nevada,  6  Wall.,  35;  Woodruff  v. 
Paiham,  8  Wall,  123;  Paul  v.  Virginia,  8  Wall.,  168;  Downham  v.  Alexandria 
Council,  10  Wall.,  173  ;  Liverpool  Insurance  Company  v.  Massachusetts,  10  Wall, 
566;  Ward  v.  Maryland,  12  Wall,  418;  Slaughterhouse  Cases,  16  Wall,  36; 
Bradwell  ■».  The  State,  16  Wall.,  130;  Chemung  Bank  v.  Lowery,  93  U.  S.,  72; 
McCready  v.  Virginia,  94  U.  S.,  391;  Brown  v.  Houston,  114  U.  S.,  622;  Pem- 
bina Mining  Co.  v.  Penna.,  125  U.  S.,  181 ;  Kimmish  v.  Bal],'129  U.  S.,  217. 

2A  Person  charged  in  any  State  with  Treason,  Felony,  or  other  Crime,  who 
shall  flee  from  Justice,  and  be  found  iu  another  State,  shall  on  Demand  of  the 
executive  Authority  of  the  State  from  which  be  fled,  be  delivered  up,  to  be  re- 
moved to  the  State  having  Jurisdiction  of  the  Crime. 

Holmes  v.  Jennison  et  al,  14  Pet.,  540;  Commonwealth  of  Kentucky  v.  Denni- 
son,  Governor,  24  How.,  66 ;  Taylor  v.  Tainter,  16  Wall,  366. 

'No  Person  held  to  Service  or  Labour  iu  one  State,  under  the  Laws  thereof, 
escaping  into  another,  shall,  in  Consequence  of  any  Law  or  Regulation  therein, 
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be  discharged  from  such  Service  or  Labour,  but  shall  be  delivered  up  ou  Claim  of 

the  Party  to  whom  such  Service  or  Labour  may  be  clue. 

Prigg  v.  The  Commonwealth  of  Pennsylvania,  16  Pet.,  539  ;  Jones  v.  Van  Zandt, 
5  How.,  215  ;  Strader  et  al.  v.  Graham,  10  How.,  82 ;  Moore  v.  The  People  of  the 
State  of  Illinois,  14  How.,  13 ;  Died  Scott  v.  Sanford,  19  How.,  393  ;  Ableman  v. 
Booth  and  United  States  v.  Booth,  21  How.,  506 ;  Callan  v.  Wilson,  12T  U.  S., 
540 ;  Nashville,  Chattanooga,  &c,  Rwy.  v.  Alabama,  128  U.  S.,  96. 

Section.  3.     'New  States  may  be  admitted  by  the  Congress  into  this  Union  ; 

but  no  new  State  shall  be  formed  or  erected  within  the  Jurisdiction  of  any  other 

State  ;  nor  any  State  be  formed  by  the  Junction  of  two  or  more  States,  or  Parts 

of  States,  without  the  Cousent  of  the  Legislatures  of  the  States  concerned  as  well 

as  of  the  Congress. 

American  Insurance  Company  et  al.  v.  Canter  (356  bales  cotton),  1  Pet.,  511 ; 
Pollard's  Lessee  v.  Hagan,  3  How.,  212;  Cross  et  al.  v.  Harrison,  16  How.,  164. 

2The  Congress  shall  have  Power  to  dispose  of  and  make  all  needful  Rules  and 

Regulations  respecting  the  Territory  or  other  Property  belonging  to  the  United 

States ;  and  nothing  in  this  Constitution  shall  bo  so  construed  as  to  Prejudice  any 

Claims  of  the  Uni  ted  States,  or  of  any  particular  State. 

McCulIocli  v.  State  of  Maryland,  4  Wh.,  316  ;  American  Insurance  Company  v. 
Canter,  1  Pet.,  511 ;  United  States  v.  Gratiot  et  al.,  14  Pet.,  526;  United  States 
v.  Rogers,  4  How.,  567;  Cross  et  al.  v.  Harrison,  16  How.,  164;  Muekey  et  al.  v. 
Coxe,  18  How.,  100;  Gibson  v.  Chouteau,  13  Wall.,  92;  Clinton  v.  Engelbert,  13 
Wall.,  434;  Beall  11.  New  Mexico,  16  Wall.,  535. 

Section".  4.  The  United  States  shall  guarantee  to-  every  State  in  this  Union 
a  Republican  Form  of  Government,  and  shall  protect  each  of  them  against  In- 
vasion ;  and  on  Application  of  the  Legislature,  or  of  the  Executive  (when  the 
Legislature  cannot  be  convened)  against  domestic  Violence. 

Luther  v.  Borden,  7  How.,  1 ;  Texas  v.  White,  7  Wall.,  700. 

ARTICLE.  V. 

The  Congress,  whenever  two  thirds  of  both  Houses  shall  deem  it  necessary, 
shall  propose  Amendments  to  this  Constitution,  or,  on  the  Application  of  the 
Legislatures  of  two  thirds  of  the  several  States,  shall  call  a  Convention  for  pro- 
posing Amendments,  which,  iu  either  Case,  shall  be  valid  to  all  Intents  and  Pur- 
poses, as  Part  of  this  Constitution,  when  ratified  by  the  Legislatures  of  three 
fourths  of  the  several  States,  or  by  Conventions  iu  three  fourths  thereof,  as  the 
one  or  the  other  Mode  of  Ratification  may  be  proposed  by  the  Congress  ;  Provided 
that  no  Amendment  which  may  be  made  prior  to  the  Year  one  thousand  eight 
hundred  and  eight  shall  in  any  Mauner  affect  the  first  and  fourth  Clauses  in  the 
Niuth  Section  of  the  first  Article ;  and  that  no  State,  without  its  Cousent,  shall  be 
deprived  of  its  equal  Suffrage  iu  the  Senate. 

Hollingsworth  et  al.  v.  Virginia,  3  Dallas,  378. 

ARTICLE.  VI. 
'AH  Debts  contracted  and  Engagements  entered  into,  before  the  Adoption  of 
this  Constitution,  shall  be  as  valid  against  the  United  States  under  this  Constitu- 
tion, as  under  the  Confederation. 
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!This  Constitution,  and  the  Laws  of  the  United  States  which  shall  be  made 
in  Pursuance  thereof;  and  all  Treaties  made,  or  which  shall  be  made,  under  the 
Authority  of  the  United  States,  shall  bo  the  supreme  Law  of  the  Land;  and  the 
Judges  in  every  State  shall  be  bound  thereby,  any  Thing  iu  the  Constitution  or 
Laws  of  any  State  to  the  Contrary  notwithstanding. 

Hayburn's  Case,  2  Dall.,  409  ;  Ware  v.  Hylton,  3  Dall.,  199 ;  Calder  and  Wife  v. 
Bull  and  Wife,  3  Dall.,  386 ;  Marbury  v.  Madison,  1  Cr.,  137  ;  Chirac  v.  Chirac,  2 
Wh.,  259;  McCulloch  v.  The  State  of  Maryland,  4  Wh.,  316;  Society  v.  New 
Haven,  8  Wh.,  464  ;  Gibbons  v.  Ogden,  9  Wh.,  1 ;  Foster  and  Elam  v.  Neilson,  2 
Pet.,  253  ;  Buckner  v.  Finley,  2  Pet.,  586 ;  Worcester  v.  State  of  Georgia,  6  Pet., 
515  ;  Kennett  et  al.  v.  Chambers,  14  How.,  38 ;  Lodge  v.  Woolsey,  18  How.,  331 ; 
State  of  New  York  v.  Dibble,  21  How.,  366 ;  Ablemnn  v.  Booth  and  United  States 
v.  Booth,  21  How.,  506;  Sinnot  v.  Davenport,  22  How.,  227;  Foster  v.  Daven- 
port, 22  How.,  244;  Haver  v.  Yaker,  9  Wall.,  32;  Whitnev  v.  Robertson,  124 
U.  S.,  190. 

3The  Senators  and  Representatives  before  mentioned,  and  the  Members  of  the 
several  State  Legislatures,  and  all  executive  and  judicial  Officers,  both  of  the 
United  States  and  of  the  several  States,  shall  be  bound  by  Oath  or  Affirmation,  to 
support  this  Constitution ;  but  no  religious  Test  shall  ever  be  required  as  a 
Qualification  to  any  Office  or  public  Trust  under  the  United  States. 

Ex  parte  Garland,  4  Wall.,  333. 

ARTICLE.  VII. 

The  Ratification  of  the  Conventions  of  nine  States,  shall  be  sufficient  for 
the  Establishment  of  "this  Constitution  between  the  States  so  ratifying  the 
Same. 

Done  in  Convention  by  the  Unanimous  Consent  of  the  States  present  the 
Seventeenth  Day  of  September  in  the  Year  of  our  Lord  one  thousand  seven 
hundred  and  Eighty  seven  and  of  the  Independence  of  the  United  States  of 
America  the  Twelfth  In  Witness  whereof  We  have  hereunto  subscribed 
our  Names, 

G?  WASHINGTON— 
Presidt  and  Deputy  from  Virginia 


NEW  HAMPSHIRE. 
John  Langdon,  Nicholas  Gilman. 

MASSACHUSETTS. 
Nathaniel  Gorham,  Rufus  King. 

CONNECTICUT. 
We.  Saml.  Johnson,  Roger  Sherman. 

NEW  YORK. 
Alexander  Hamilton. 

NEW  JERSEY. 
Wil:  Livingston,  David  Brearley, 

Wm.  Paterson,  Jona.  Dayton. 
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B.  Franklin, 
Robt.  Morris, 
Thos.  Fitz  Simons, 
James  Wilson, 

Geo:  Read, 
John  Dickinson, 
Jaco  :  Broom. 

James  M'Henry, 
Danl.  Carroll. 

John  Blair, 


Wm.  Bloont, 
Ho.  Williamson. 

J.  Rutledge, 
Charles  Pinckney, 

William  Few, 
Attest : 


PENNSYLVANIA. 

Thomas  Mifflin, 
Geo  :  Clymer, 
Jared  Ingersoll, 
Gouv:  Morris. 

DELAWARE. 

Gunning  Bedford,  jnn. 
Richard  Bassett. 

MARYLAND. 

Dan:  of  St.  Thos.  Jenifer, 

VIRGINIA. 

James  Madison,  Jr. 

NORTH  CAROLINA. 

Rich'd  Dobbs  Spaight. 

SOUTH   CAROLINA. 

Charles  Cotesworth  Pinckney, 
Pierce  Butler. 

GEORGIA. 

Abr.  Baldwin. 

WILLIAM  JACKSON,  Secretary. 


ARTICLES 

IN  ADDITION  TO,  AND  AMENDMENT   OP, 

THE  CONSTITUTION  OF  THE  UNITED  STATES 
OF  AMERICA, 


PROPOSED  BY  CONGRESS,  AND  RATIFIED  BY  THE  LEGISLATURES  OF  THE 
SEVERAL  STATES,  PURSUANT  TO  THE  FIFTH  ARTICLE  OF  THE  ORIGI- 
NAL  CONSTITUTION. 

(ARTICLE  1.)* 
Congress  shall  make  uo  law  respecting  an  establishment  of  religion,  or  pro- 
hibiting the  free  exercise  thereof;  or  abridging  the  freedom  of  speech,  or  of  the 


*  The  first  ten  amendments  to  the  Constitution  of  the  United  States  were  proposed  to 
the  legislatures  of  the  several  States  by  the  First  Congress,  on  the  25th  of  September, 
1789.     They  were  ratified  by  the  following  States,  a'nd  the  notifications  of  ratification _bv 
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press;    or  the  right  of  the  people  peaceably  to  assemble,  and  to  petition  the 

Government  for  a  redress  of  grievances. 

Terret  et  al.  v.  Taylor  et  al.,  9  Or.,  43 ;  Vidal  et  al.  v.  Girard  et  al.,  2  How., 
]  27  ;  Ex  parte  Garland,  4  Wail.,  333  ;  United  States  v.  Oruikshank  et  al.,  92  U.  S., 
542;  Reynolds  v.  United  States,  98  U.  S.,  145.  • 

(ARTICLE  2.) 
A  well  regulated  Militia,  being  necessary  to  the  security  of  a  free  State,  the 
right  of  the  people  to  keep  and  bear  Arms,  shall  not  be  infringed. 

Presser  v.  Illinois,  116  U.  S.,  252. 

(ARTICLE  III.) 

No  Soldier  shall,  in  time  of  peace  be  quartered  in  any  house,  without  the  con- 
sent of  the  Owner,  nor  in  time  of  war,  but  in  a  manner  to  be  prescribed  by  law. 

(ARTICLE  IV.) 

The  right  of  the  people  to  be  secure  in  their  persons,  houses,  papers,  and  effects, 
against  unreasonable  searches  and  seizures,  shall  not  be  violated,  and  no  War- 
rants shall  issue,  but  upon  probable  cause,  supported  by  Oath  or  affirmation,  and 
particularly  describing  the  place  to  be  searched,  and  the  persons  or  things  to  be 
seized. 

Smith  v.  State  of  Maryland,  18  How.,  71 ;  Murray's  Lessee  et  al.  v.  Hoboken 
Land  and  Improvement  Company,  18  How.,  272  ;  Ex  parte  Milligan,  4  Wall.,  2; 
Boyd  v.  United  States,  116  U.  S.,  616. 

(ARTICLE  V.) 
No  person  shall  be  held  to  answer  for  a  capital,  or  otherwise  infamous  crime, 
unless  on  a  presentment  or  indictment  of  a  Grand  Jury,  except  in  cases  arising  in 
the  land  or  naval  forces,  or  in  the  Militia,  when  in  actual  service  in  time  of  War 
or  public  danger ;  nor  shall  any  person  be  subject  for  the  same  offence  to  be  twice 
put  in  jeopardy  of  life  or  limb;  nor  shall  be  compelled  in  any  Criminal  Case  to 
be  a  witness  against  himself,  nor  be  deprived  of  life,  liberty,  or  property,  without 
due  process  of  law  ;  nor  shall  private  property  be  taken  for  public  use  without 
just  compensation. 

United  States  v.  Perez,  9  Wh.,  579;  Barron  v.  The  City  of  Baltimore,  7  Pet., 
243;  Fox  v.  Ohio,  5  How.,  410;  West  River  Bridge  Company  v.  Dix  et  al.,  6 
How.,  507 ;  Mitchell  v.  Harmony,  13  How.,  115  ;  Moore,  ex.,  v.  The  People  of  the 
State  of  Illinois,  14  How.,  13 ;  Murray's  Lessee  et  al.  v.  Hoboken  Land  and  Im- 

■  provement  Company,  18  How.,  272;  Dynes  v.  Hoover,  20  How.,  65;  Withers  v. 
Buokley  et  al.,  20  How.,  84 ;  Gilman  v.  The  City  of  Sheboygan,  2  Black,  510 ;  Ex 

•parte  Milligan,  4  Wall,  2;  Twitcliell  v.  The  Commonwealth,  7  Wall.,  321 ;  Hep- 
burn v.  Griswold,  8  Wall.,  603;  Miller  v.  United  States,  11  Wall.,  268;  Legal 


the  governors  thereof  were  successively  communicated  by  the  President  to  Congress :  New 
Jersey,  November  20,  1789 ;  Maryland,  December  19, 1789  ;  North  Carolina,  December  22, 
1789;  South  Carolina,  January  19,  1790;  New  Hampshire,  January  25,  1790;  Delaware, 
January  28,  1790;  Pennsylvania,  March  10,  1790;  New  York,  March  27,  1790;  Rho'le 
Island,  June  15,  1790;  Vermont,  November  3,  1791;  and  Virginia,  December  15,  1791. 
There  is  no  evidence  on  the  journals  of  Congress  that  the  legislatures  of  Connecticut, 
Georgia,  and  Massachusetts  ratified  them. 
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Tender  Cases,  12  Wall.,  457;  Pumpelly  v.  Green  Bav  Company,  13  Wall.,  166; 
Osborn  v.  Nicholson,  13  Wall.,  654;  Ex  parte  Lange,  18  Wall.,  163;  Kohl  et  al. 
v.  United  States,  91  U.  S.,  367 ;  Cole  v.  La  Grange,  113  U.  S.,  1 ;  Ex  parte  Wil- 
son, 114  U.  S.,  417 ;  Brown  v.  Grant,  116  U.  S.,  207 ;  Boyd  v.  United  States,  116 
U.  S,  616;  Makin  v.  United  States,  117  U.  S.,  348;  Ex  parte  Bain,  121  U.  S.,  1 ; 
Parkinson  v.  United  States,  121  U.  S.,  281;  Spies  v.  Illinois,  123  U.  S.,  131; 
Sands  v.  Manistee  River  Improvement  Company,  123  U.  S.,  288  ;  Mngler  v.  Kan- 
sas, 123  U.  S.,  623;  Great  Falls  Manufacturing  Company  v.  The  Attorney-Gen- 
eral, 124  U.  S.,  581 ;  United  States  v.  DeWalt,  128  U.  S.,  393;  Huling  v.  Kaw 
Valley  Railway  and  Improvement  Company,  130  U.  S.,  559;  Ereeland  v.  Will- 
iams, 131  U.  S.,  405. 

(ARTICLE  VI.) 
Iu  all  criminal  prosecutions,  the  accused  shall  enjoy  the  right  to  a  speedy  and 
public  trial,  by  an  impartial  j  ury  of  the  State  and  district  wherein  the  crime  shall 
have  beeu  committed,  which  district  shall  have  been  previously  ascertained  by 
law,  and  to  be  informed  of  the  nature  aud  cause  of  the  accusation ;  to  be  con- 
fronted with  the  witnesses  against  Lira  ;  to  have  Compulsory  process  for  obtaining 
Witnesses  iu  his  favour,  and  to  have  the  Assistance  of  Counsel  for  his  defence. 

United  States  v.  Cooledge,  1  Wh.,  415;  Ex  parte  Kearney,  7  Wh.,  38;  United 
States  v.  Mills,  7  Pet.,  142 ;  Barron  v.  City  of  Baltimore,  7  Pet.,  243  ;  Fox  v.  Ohio, 
5  How.,  410;  Withers  v.  Buckley  et  al.,  20  Uow.,  84;  Ex  parte  Milligan,  4  Wall, 
2;  Twitchell  v.  The  Commonwealth,  7  Wall.,  321;  Miller  v.  The  United  States, 
11  Wall.,  268;  United  States  v.  Cook,  17  Wall.,  168;  United  States  v.  Cruik- 
shauk  et  al.,  92  U.  S.,  542 ;  Spies  v.  Illinois,  123  U.  S.,  131. 

(ARTICLE  VII.) 
In  Suits  at  common  law,  where  the  value  in  controversy  shall  exceed  twenty 
dollars,  the  right  of  trial  by  jury  shall  be  preserved,  and  no  fact  tried  by  a  jury, 
shall  bo  otherwise  re-examined  iu  any  Court  of  the  United  States,  than  according 
to  the  rules  of  the  common  law. 

United  States  v.  La  Vengeance,  3  Dall.,  297;  Bank  of  Columbia  v.  Oakley,  4 
Wh.,  235 ;  Parsons  v.  Bedford  et  al.,  3  Pet.,  433  ;  Lessee  of  Livingston  v.  Moore 
et  al.,  7  Pet,  469  ;  Webster  v.  Reid,  11  How.,  437;  State  of  Pennsylvania  v.  The 
Wheeling,  &e.,  Bridge  Company  et  al.,  13  How.,  518 ;  The  Justices  v.  Murray,  9 
Wall,  274;  Edwards  v.  Elliott  et  al.,  21  Wall.,  532 ;  Pearson  v.  Yewdall,  95  U.  S., 
294;  McElrath  a.  United  States,  102  U.  S.,  426;  Callan  v.  Wilson,  127  U.  S., 
540;  Ark.  Valley  Land  and  Cattle  Co.  v.  Mann,  130  U.  S.,  69. 

(ARTICLE  VIII.) 
Excessive  bail  shall  not  be  required,  nor  excessive  fines  imposed,  nor  cruel  and 
unusual  punishments  inflicted. 

Pei'vear  v.  Commonwealth,  5  Wall.,  475. 

(ARTICLE  IX.) 
The  enumeration  in  the  Constitution,  of  certain  rights,  shall  not  be  construed 
to  deny  or  disparage  others  retained  by  the  people. 

Lessee  of  Livingston  v.  Moore  et  al.,  7  Pet.,  469. 

(ARTICLE  X.) 
The  powers  not  delegated  to  the  United  States  by  the  Constitution,  nor  pro- 
hibited by  it  to  the  States,  are  reserved  to  the  States  respectively  >.or  to  the  people. 

Chisholm,  ex.,  v.  State  of  Georgia,  2  Dall.,  419  ;  Hollingsworth  et  al.  v.  The  State 
of  Virginia,  3  Dall.,  378;  Martin  v.  Hunter's  Lessee,  1  Wh.,  304;  McCulloch  it. 


APPENDIX.  493 

State  of  Maryland,  4  Wh.,  316;  Anderson  v.  Dunn,  6  Wli.,  204;  Cohen  v.  Vir- 
ginia, 6  Wh.,  264 ;  Osborn  v.  United  States  Bank,  9  Wli.,  738  ;  Buchler  v.  Finley, 
2  Pet.,  586;  Ablernan  „.  Booth,  21  How.,  506;  The  Collector  v.  Day,  11  Walj., 
113;  Claflin  v.  Houseman,  assignee,  93  IT.  S.,  130;  Inman  Steamship  Company 
v.  Tinker,  94  IT.  S.,  238;  Church  v.  Kelsey,  121  U.  S.,  282;  Ouachita  Packet  Co. 
•c  Aiken,  121  U.  S.,  444;  W.  U.  Tel.  Co.  v.  Pendleton,  122  U.  S.,  347 ;  Bowman 
v.  Chicago  and  Northwestern  Rwy.  Co.,  125  IT.  S.,  465 ;  Mahon  v.  Justice,  127 
U.  S.,  700. 

ARTICLE   XI. 

The  Judicial  power  of  the  United  States  shall  not  be  construed  to  extend  to 
any  suit  in  law  or  equity,  commenced  or  prosecuted  against  one  of  the  United 
States  by  Citizens  of  another  State,  or  by  Citizens  or  Subjects  of  any  Foreign  State. 

State  of  Georgia  v.  Brailsford  et  al.,  2  Dall.,  402 ;  Chisholm,  ex.,  v.  State  of 
Georgia,  2  Dall.,  419;  Hollingsworth  et  al.  v.  Virginia,  3  Dall.,  378;  Cohen  v. 
Virginia,  6  Wh.,  264 ;  Osborn  v.  United  States  Bank,  9  Wh.,  738  ;  United  States 
v.  The  Planters'  Bank,  9  Wh.,  904;  The  Governor  of  Georgia  v.  Juan  Madrazo, 
1  Pet.,  110;  Cherokee  Nation  v.  State  of  Georgia,  5  Pet.,  1 ;  Briscoe  v.  The  Bank 
of  the  Commonwealth  of  Kentucky,  11  Pet.,  257 ;  Curran  v.  State  of  Arkansas  et 
al.,  15  How.,  304 ;  New  Hampshire  v.  Louisiana,  108  U.  S.,  76  ;  Virginia  Coupon 
Cases,  114  U.  S.,  270 ;  Hagood  v.  Southern,  117  U.  S.,  52 ;  In  re  Ayres,  123  U.  S., 
443. 

The  eleventh  amendment  to  the  Constitution  of  the  United  States  was  pro- 
posed to  the  legislatures  of  the  several  States  by  the  Third  Congress,  on  the  5th 
September,  1794 ;  and  was  declared  in  a  message  from  the  President  to  Congress, 
dated  the  8th  of  January,  1798,  to  have  been  ratified  by  the  legislatures  of  three- 
fourths  of  the  States. 

ARTICLE  XII. 

The  Electors  shall  meet  in  their  respective  states,  aud  vote  by  ballot  for  Presi- 
dent and  Vice  President,  one  of  whom,  at  least,  shall  not  be  an  inhabitant  of  the 
same  state  with  themselves ;  they  shall  name  in  their  ballots  the  person  voted  fox- 
as  President,  and  in  distinct  ballots  the  person  voted  for  as  Vice-President,  and 
they  shall  make  distinct  lists  of  all  persous  voted  for  as  President,  and  of  all 
persons  voted  for  as  Vice-President,  and  of  the  number  of  votes  for  each,  which 
lists  they  shall  sign  and  certify,  and  transmit  sealed  to  the  seat  of  the  govern- 
ment of  the  United  States,  directed  to  the  President  of  the  Senate ; — The  President 
of  the  Senate  shall,  in  presence  of  the  Senate  aud  House  of  Representatives, 
open  all  the  certificates  aud  the  votes  shall  then  bo  counted ; — The  person  having 
the  greatest  number  of  votes  for  President,  shall  be  the  President,  if  such  number 
be  a  majority  of  the  whole  number  of  Electors  appointed;  aud  if  uo  person  have 
such  majority,  then  from  the  persons  having  the  highest  numbers  not  exceeding 
three  on  the  list  of  those  voted  for  as  President,  the  House  of  Representatives 
shall  choose  immediately,  by  ballot,  the  President.  But  in  choosing  the  President, 
the  votes  shall  be  taken  by  states,  the  representation  from  each  state  having  one 
vote ;  a  quorum  for  this  purpose  shall  consist  of  a  member  or  members  from  two- 
thirds  of  the  states,  and  a  majority  of  all  the  states  shall  be  necessary  to  a  choice. 
And  if  the  House  of  Representatives  shall  not  choose  a  President  whenever  the 
ri^ht  of  choice  shall  devolve  npou  them,  before  the  fourth  day  of  March  next 
following,  then  the  Vice-President  shall  act  as  President,  as  in  the  case  of  the  death 
or  other  constitutional  disability  of  the  President. — The  person  having  the  greatest 
number  of  votes  as  Vice-President,  shall  be  the  Vice-Presideut,  if  such  number  be 
a  majority  of  the  whole  number  of  Electors  appointed,  and  if  no  person  have  a 
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majority,  then  from  the  two  highest  numbers  on  the  list,  the  Senate  shall  choose 
the  Vice-President;  a  quorum  for  the  purpose  shall  consist  of  two-thirds  of  the 
whole  number  of  Senators,  and  a  majority  of  the  whole  number  shall  be  necessary 
to  a  choice.  But  no  person  constitutionally  ineligible  to  the  office  of  President 
shall  be  eligible  to  that  of  Vice-President  of  the  United  States. 

The  twelfth  amendment  to  the  Constitution  of  the  United  States  was  proposed 
to  the  legislatures  of  the  several  States  by  the  Eighth  Congress,  on  the  12th  of 
December,  1803,  in  lieu  of  the  original  third  paragraph  of  the  first  section  of  the 
second  article;  and  was  declared  in  a  proclamation  of  the  Secretary  of  State, 
dated  the  25th  of  September,  1804,  to  have  been  ratified  by  the  legislatures  of 
three-fourths  of  the  States. 

ARTICLE  XIII. 

Section  1.  Neither  slavery  nor  involuntary  servitude,  except  as  a  punishment 
for  crime  whereof  the  party  shall  have  been  duly  convicted,  shall  exist  within  the 
United  States,  or  any  place  subject  to  their  jurisdiction. 

Section  2.  Congress  shall  have  power  to  enforce  this  article  by  appropriate 
legislation. 

Dred  Scott  v.  Sanford,  19  How.,  393 ;  White  v.  Hart,  13  Wall.,  646 ;  Osborn  v. 
Nicholson,  13  Wall.,  654;  Slaughterhouse  Cases,  16  Wall.,  36;  Ex  parte  Vir- 
ginia, 100  U.  S.,  339 ;  Civil  Rights  Case,  109  U.  S.,  3". 

The  thirteenth  amendment  to  the  Constitution  of  the  United  States  was  pro- 
posed to  the  legislatures  of  the  several  States  by  the  Thirty-eighth  Congress,  on 
the  1st  of  February,  1865,  and  was  declared,  in  a  proclamation  of  the  Secretary 
of  State,  dated  the  18th  of  December,  1865,  to  have  been  ratified  by  the  legis- 
latures of  twenty-seven  of  the  thirty-six  States,  viz. :  Illinois,  Rhode  Island, 
Michigan,  Maryland,  New  York,  West  Virginia,  Maine,  Kansas,  Massachusetts, 
Pennsylvania,  Virginia,  Ohio,  Missouri,  Nevada,  Indiana,  Louisiana,  Minnesota, 
Wisconsin,  Vermont,  Tennessee,  Arkansas,  Connecticut,  New  Hampshire,  South 
Carolina,  Alabama,  North  Carolina,  and  Georgia. 

ARTICLE  XIV. 

Section  1.  All  persons  bom  or  naturalized  in  the  United  States,  and  subject 
to  the  jurisdiction  thereof,  are  citizens  of  the  United  States  and  of  the  State 
wherein  they  reside.  No  State  shall  make  or  enforce  any  law  which  shall  abridge 
the  privileges  or  immunities  of  citizens  of  the  United  States  ;  nor  shall  auy  State 
deprive  any  person  of  life,  liberty,  or  property,  without  due  process  of  law  ;  uor 
deny  to  any  person  within  its  jurisdiction  the  equal  protection  of  the  laws. 

Strauder  v.  West  Virginia,  100  U.  S.,  303  ;  Virginia  v.  Rivers,  100  U.  S..,  313  ; 
Ex  parte  Virginia,  100  U  S.,  339  ;  Missouri  v.  Lewis,  101  U.  S.,  22  ;  Civil  Rights 
Cases,  109  U.  S.,  3  ;  Louisiana  v.  New  Orleans,  109  U.  S.,  285  ;  Hurtado  v.  Cali- 
fornia, 110  U.  S.,  516;  I-Iagar  v.  Reclamation  Dist.,  Ill  U.  S.,  701 ;  Elk  v.  Wil- 
kins,  112  U.  S.,  94 ;  Head  v.  Amoskeag  Mfg.  Co.,  113  U.  S.,  9 ;  Barbier  v.  Con- 
nolly, 113  U.  S.,  27;  Provident  Institution  v.  Jersey  City,  113  U.  S.,  506;  Soon 
Hing  v.  Crowlev,  113  U.  S.,  703  ;  Wurts  v.  Hoagland,  114  U.  S.,  606  ;  Ky.  R.  Rd. 
Tax  Cases,  115  U.  S.,  321 ;  Campbell  v.  Holt,  115  U.  S.,  620;  Presser  v.  Illinois, 
116  U.  S.,  252;  Stone  v.  Farmers'  Loan  and  Trust  Co.,  116  U.  S.,  307;  Arrow- 
smith  v.  Harmoning,  1 18  U.  S.,  194 ;  Yick  Wo  v.  Hopkins,  118  U.  S.,  356 ;  Santa 
Clara  Co.  v.  S.  Pacific  R.  Rd.,  118  U.  S.,  394 ;  Phila.  Fire  Assn.  v.  N.  Y.,  119  U.  S., 
110;  Schmidt  v.  Cobb,  119  U.  S.,  286;  Baldwin  v.  Frank,  119  U.  S.,  678;  Haves 
v.  Missouri,  120  U.  S.,  68;  Church  v.  Kelsey,  121  U.  S.,  282;  Pembina  Mining 
Co.  v.  Penna.,  125  U.  S.,  181 ;  Spencer  v.  Merchant,  125  U.  S.,  345;  Dow  v.  Bei- 
delman,  125  U.  S.,  680;  Bank  of  Redemption  v.  Boston,  125  U.  S.,  60;  Ro  Bards 
■u.  Lamb,  127  U.  S.,  58 ;  Mo.  Pac.  Rwy.  Co.  v.  Mackey,  127  U.  S.,  205 ;  Minne- 
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apolis  and  St.  Louis  Rwy.  v.  Herrick,  127  U.  S.,  210;  Powell  v.  Penna.,  127  U.  S., 
678 ;  Kidd  v.  Pearson,  128  U.  S.,  1 ;  Nashville,  Chattanooga,  &c.,  Kwy.  v.  Ala- 
bama, 128  U.  S.,  96;  Walston  v.  Navin,  128  U.  S.,  578;  Minneapolis  and  St. 
Louis  Rwy.  v.  Beckwitli,  129  U.  S.,  26;  Dent  v.  West  Va.,  129  U.  S.,  114;  Hil- 
ling u.  Kaw  Valley  Rwv.  and  Improvement  Co.,  130  U.  S.,  559  ;  Freeland  v.  Will- 
iams, 131  U.S.,  405. 

Section  2.  Representatives  shall  be  apportioned  among  the  several  States 
according  to  their  respective  numbers,  counting  the  whole  number  of  persons  in 
each  State,  excluding  Indians  not  taxed.  But  when  the  right  to  vote  at  any 
election  for  the  choice  of  electors  for  President  and  Vice-President  of  the  United 
States,  Representatives  in  Congress,  the  Executive  and  Judicial  officers  of  a 
State,  or  the  members  of  the  Legislature  thereof,  is  denied  to  auy  of  the  male  in- 
habitants of  such  State,  heiug  twenty-one  years  of  age,  and  citizens  of  the  United 
States,  or  in  any  way  abridged,  except  for  participation  in  rebellion,  or  other 
crime,  the  basis  of  representation  therein  shall  be  reduced  in  the  proportion  which 
the  number  of  such  male  citizens  shall  bear  to  the  whole  number  of  male  citizens 
twenty-one  years  of  age  in  such  State. 

Section  3.  No  person  shall  be  a  Senator  or  Representative  in  Congress,  or 
elector  of  President  and  Vice-President,  or  hold  any  office,  civil  or  military,  under 
the  United  States,  or  under  any  State,  who,  having  previously  taken  an  oath,  as 
a  member  of  Congress,  or  as  an  officer  of  the  United  States,  or  as  a  member  of  any 
State  legislature,  or  as  au  executive  or  judicial  officer  of  any  State,  to  support  the 
Constitution  of  the  United  States,  shall  have  engaged  in  insurrection  or  rebellion 
against  the  same,  or  given  aid  or  comfort  to  the  enemies  thereof.  But  Congress 
may  by  a  vote  of  two-thirds  of  each  House,  remove  such  disability. 

Section  4.  The  validity  of  the  public  debt  of  the  United  States,. authorized 
by  law,  including  debts  incurred  for  payment  of  pensions  and  bounties  for  ser- 
vices in  suppressing  insurrection  or  rebellion,  shall  not  be  questioned.  But 
neither  the  United  States  nor  any  State  shall  assume  or  pay  any  debt  or  obliga- 
tion incurred  in  aid  of  insurrection  or  rebellion  against  the  United  States,  or  any 
claim  for  the  loss  or  emancipation  of  any  slave ;  but  all  such  debts,  obligations 
and  claims,  shall  he  held  illegal  and  void. 

Section  5.  The  Congress  shall  have  power  to  enforce,  by  appropriate  legisla- 
tion, the  provisions  of  this  article. 

Crandall  v.  the  State  of  Nevada,  6  Wall.,  35;  Paul  v.  Virginia,  8  Wall.,  168; 
Ward  v.  Maryland,  12  Wall.,  418;  Slaughterhouse  Cases,  16  Wall.,  36;  Brad- 
well  i).  The  State,  16  Wall,  130;  Bartemeyer  v.  Iowa,  18  Wall.,  129;  Minor  v. 
Happersett,  21  WalL,  162;  Walker  v.  Sauvinet,  92  U.  S.,  90;  Kennard  v.  Lou- 
isiana, ex  rel.  Morgan,  92  U.  S.,  480>;  United  States  v.  Cruikshank,  92  U.  S.,  542  ; 
Munn  v.  Illinois,  94  U.  S.,  113. 

The  fourteenth  amendment  to  the  Constitution  of  the  United  States  was  pro- 
posed to  the  legislatures  of  the  several  States  by  the  Thirty-ninth  Congress,  on 
the  16th  of  June,  1866.  On  the  21st  of  July,  1868,  Congress  adopted  and  trans- 
mitted to  the  Department  of  State  a  concurrent  resolution  declaring  that  "  the 
legislatures  of  the  States  of  Connecticut,  Tennessee,  New  Jersey,  Oregon,  Ver- 
mont, New  York,  Ohio,  Illinois,  West  Virginia,  Kansas,  Maine,  Nevada,  Missouri, 
Indiana,  Minnesota,  New  Hampshire,  Massachusetts,  Nebraska,  Iowa,  Arkansas, 
Florida,  North  Carolina,  Alabama,  South  Carolina,  and  Louisiana,  being  three- 
fourths  and  more  of  the  several  States  of  the  Union,  have  ratified  the  fourteenth 
article  of  amendment  to  the  Constitution  of  the  United  States,  duly  proposed  by 
two-thirds  of  each  House  of  the  Thirty-ninth  Congress :  Therefore  Resolved,  That 
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said  fourteenth  article  is  hereby  declared  to  be  a  part  of  the  Constitution  of  the 
United  States,  and  it  shall  be  duly  promulgated  as  such  by  the  Secretary  of  State." 
The  Secretary  of  State  accordingly  issued  a  proclamation,  dated  the  28th  of  July, 
1868,  declaring  that  the  proposed  fourteenth  amendment  had  been  ratified,  in  the 
manner  hereafter  mentioned,  by  the  legislatures  of  thirty  of  the  thirty-six  States, 
viz.:  Connecticut,  June  30,  1866;  New  Hampshire,  July  7,  1866;  Tennessee, 
July  19,  1866  ;  New  Jersey,  September  11, 1866  (and  the  legislature  of  the  same 
State  passed  a  resolution  in  April,  1868,  to  withdraw  its  consent  to  it);  Oregon, 
September  19,  1866;  Vermont,  November  9,  1866;  Georgia  rejected  it  Novem- 
ber 13,  1866,  and  ratified  it  July  21,  1868  ;  North  Carolina  rejected  it  December 
4,  1866,  and  ratified  it  July  4,  1868 ;  South  Carolina  rejected  it  December  20, 
1866,  and  ratified  it  July  9,  1868 ;  New  York  ratified  it  January  10,  1867 ;  Ohio 
ratified  it  January  11,  1867  (and  the  legislature  of  the  same  State  passed  a  res- 
olution in  January,  1868,  to  withdraw  its  consent  to  it);  Illinois  ratified  it  Janu- 
ary 15,  1861;  West  "Virginia,  January  16,  1867;  Kansas,  January  18,  1867; 
Maine,  January  19,  1867;  Nevada,  January  22,  1867;  Missouri,  January  26, 
1867;  Indiana,  January  20,  1867;  Minnesota,  February  1,  1867;  Rhode  Island, 
February  7,  1867;  Wisconsin,  February  13,  1867;  Pennsylvania,  February  13, 
1867;  Michigan,  February  15, 1867;  Massachusetts,  March  20,  1867;  Nebraska, 
June  15,  1867;  Iowa,  April  3,  1868;  Arkansas,  April  6,  1868;  Florida,  June  9, 
1868;  Louisiana,  July  9,  1868;  and  Alabama,  July  13,  1868.  Georgia  again 
ratified  the  amendment  February  2,  1870.  Texas  rejected  it  November  1,  1866, 
and  ratified  it  February  18,  1870.  Virginia  rejected  it  January  19,  1867,  and 
ratified  it  October  8,  1869.  The  amendment  was  rejected  by  Kentucky  January 
10,  1867;  by  Delaware  February  8,  1867;  by  Maryland  March  23,  1867;  and 
was  not  afterward  ratified  by  either  State. 

ARTICLE  XV. 

Section  1.  The  right  of  citizens  of  the  United  States  to  vote  shall  not  tie  de- 
nied or  abridged  by  the  United  States  or  by  any  State  on  account  of  race,  color, 
or  previous  condition  of  servitude. 

Section  2.  The  Congress  shall  have  power  to  enforce  this  article  by  appro- 
priate legislation. 

United  States  v.  Reese  et  al.,  92  U.  S.,  214 ;  United  States  v.  Cruikshank  et  al., 
92  U.  S.,  542 ;  Ex  parte  Yarborough,  110  U.  S.,  651. 

The  fifteenth  amendment  to  the  Constitution  of  the  United  States  was  pro- 
posed to  the  legislatures  of  the  several  States  by  the  Fortieth  Congress  on  the 
27th  of  February,  1869,  and  was  declared,  in  a  proclamation  of  the  Secretary  of 
State,  dated  March  30,  1870,  to  have  been  ratified  by  the  legislatures  of  twenty- 
nine  of  the  thirty-seven  States.  The  dates  of  these  ratifications  (arranged  in  the 
order  of  their  reception  at  the  Department  of  State)  were:  from  North  Carolina, 
March  5, 1869 ;  West  Virginia,  March  3, 1869 ;  Massachusetts,  March  9-12, 1869 ; 
Wisconsin,  March  9,  186,9;  Maine,  March  12,  1869;  Louisiana,  March  5,  1869; 
Michigan,  March  8,  1869  ;  South  Carolina,  March  16, 1869;  Pennsylvania,  March 
26, 1869;  Arkansas,  March  30,  1869;  Connecticut,  May  19, 1869;  Florida,  June 
15, 1869  ;  Illinois,  March  5, 1869 ;  Indiana,  May  13-14, 1869 ;  New  York,  March 
17-April  14,  1869  (and  the  legislature  of  the  same  State  passed  a  resolution 
January  5,  1870,  to  withdraw  its  consent  to  it)  ;  New  Hampshire,  July  7,  1869 ; 
Nevada,  March  1,  1869 ;  Vermont,  October  21,  1869  ;  Virginia,  October  8,  1869 ; 
Missouri,  January  10,  1870;  Mississippi,  January  15-17,  1870;  Ohio,  January 
27,  1870;  Iowa,  February  8,  1870;  Kansas,  January  18-19,  1870;  Minnesota, 
February  19,  1870;  Rhode  Island,  January  18,  1870;  Nebraska,  February  17, 
1870;  Texas,  February  18,  1870.  The  State  of  Georgia  also  ratified  the  amend- 
ment February  2,  1870. 
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RATIFICATIONS  OF  THE  CONSTITUTION". 

The  Constitution  was  adopted  by  a  Convention  of  the  States  September  17, 
1787,  and  was  subsequently  ratified  by  tbe  several  States,  in  the  following  order, 
viz.:  Delaware,  December  7,  1787 ;  Pennsylvania,  December  12,  1787 ;  New  Jer- 
sey, December  18,  1787;  Georgia,  January  2,  1788;  Connecticut,  January  9,  1788; 
Massachusetts,  February  6,  1788;  Maryland,  April  28,  1788;  South  Carolina,  May 
23, 1788  ;  New  Hampshire,  June  21,  1788 ;  Virginia,  June  26, 1788 ;  Now  York,  July 
26,  1788;  North  Carolina,  November  21,  1789;  Khode  Island,  May  29,  1790.  The 
State  of  Vermont,  by  convention,  ratified  the  Constitution  on  the  10th  of  January, 
1791,  and  was,  by  an  act  of  Congress  of  the  18th  of  February,  1791,  "  received  and 
admitted  iuto  this  Union  as  a  new  and  entire  member  of  the  United  States  of 
America." 


RATIFICATIONS 

OF  THE 

AMENDMENTS  TO  THE  CONSTITUTION. 

The  first  ten  ef  the  preceding  articles  of  amendment  (with  two  others  which 
were  not  ratified  by  the  requisite  number  of  States)  were  submitted  to  the  several 
State  Legislatures  by  a  resolution  of  Congress  which  passed  on  the  25th  of  Sep- 
tember, 1789,  at  the  first  session  of  the  First  Congress,  and  were  ratified  by  the 
Legislatures  of  the  following  States :  New  Jersey,  November  20,  1789  ;  Maryland, 
December  19,  1789;  North  Carolina,  December  22,  1789;  South  Carolina,  January 
19,  1790;  New  Hampshire,  January  25,  1790;  Delaware,  January  28,  1790;  Penn- 
sylvania, March  10,  1790;  New  York,  March  27,  1790;  Rhode  Island,  June  15, 
1790  ;  Vermont,  November  3,  1791 ;  Virginia,  December  15,  1791. 

The  acts  of  the  Legislatures  of  the  States  ratifying  these  amendments  were 
transmitted  by  the  governors  to  the  President,  and  by  him  communicated  to  Con- 
gress. The  Legislatures  of  Massachusetts,  Connecticut,  and  Georgia,  do  not  ap- 
pear by  the  record  to  have  ratified  them. 

The  eleventh  article  was  submitted  to  the  Legislatures  of  the  several  States  by 
a  resolution  of  Congress  passed  on  the  5th  of  March,  1794,  at  the  first  session  of 
the  Third  Congress ;  and  on  the  8th  of  January,  1798,  at  the  second  session  of  the 
Fifth  Congress,  it  was  declared  by  the  President,  in  a  message  to  the  two  Houses 
of  Congress,  to  have  been  adopted  by  the  Legislatures  of  three-fourths  of  the 
States,  there  being  at  that  time  sixteen  States  in  the  Union. 

The  twelfth  article  was  submitted  to  the  Legislatures  of  the  several  States, 
there  being  then  seventeen  States,,  by  a'  resolution  of  Congress  passed  on  the  12th 
of  December,  1803,  at  the  first  session  of  the  Eighth  Congress ;  and  was  ratified  by 
IT.— 32 
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the  Legislatures  of  three-fourths  of  the  States,  in  1804,  according  to  a  proclama- 
tion of  the  Secretary  of  State  dated  the  25th  of  September,  1804. 

The  thirteenth  article  was  submitted  to  the  Legislatures  of  the  several  States, 
there  being  then  thirty-sis  States,  by  a  resolution  of  Congress  passed  on  the  1st 
of  February,  1865,  at  the  second  session  of  the  Thirty-eighth  Congress,  and  was 
ratified,  according  to  a  proclamation  of  the  Secretary  of  State  dated  December  18, 
1865,  by  the  Legislatures  of  the  following  States :  Illinois,  February  1,  1865 ; 
Khode  Island,  February  2,  1865;  Michigan,  February  2,  1865;  Maryland,  Febru- 
ary 3, 1865 ;  New  York,  February  3, 1835  ;  West  Virginia,  February  3, 1865  ;  Maine, 
February  7,  1865;  Kansas,  February  7,  1865;  Massachusetts,  February  8,  1865; 
Pennsylvania,  February  8,  1865;  Virginia,  February  9,  1865;  Ohio,  February  10, 
1865;  Missouri,  February  10,  1865 ;  Iudiana,  February  16, 1865;  Nevada,  February 
16,  1835;  Louisiana,  February  17,  1865;  Minnesota,  February  23,  1865;  Wiscon- 
sin, March  1,  1865;  Vermont,  March  9,  1865;  Tennessee,  April  7,  1855;  Arkansas, 
April  20,  1865;  Connecticut,  May  5,  1865;  New  Hampshire,  July  1,  1865;  South 
Carolina,  November  13,  1865;  Alabama,  December  2,  1865;  North  Caroliua, 
December  4, 1865;  Georgia,  December  9, 1865. 

The  following  States  not  enumerated  in  the  proclamation  of  the  Secretary  of 
State  also  ratified  this  amendment:  Oregon,  December  11,  1865;  California,  De- 
cember 20, 1865 ;  Florida,  December  28, 1855 ;  New  Jersey,  January  23, 1836 ;  Iowa, 
January  24,  1863 ;  Texas,  February  18,  1870. 

The  fourteenth  article  was  submitted  to  the  Legislatures  of  the  several  States, 
there  being  then  thirty-seven  States,  by  a  resolution  of  Congress  passed  on  the 
16th  of  June,  1866,  at  the  first  session  of  the  Thirty-ninth  Congress  ;  and  was  rati- 
fied, according  to  a  proclamation  of  the  Secretary  of  State  dated  July  28,  1868,  by 
the  Legislatures  of  the  following  States:  Connecticut,  June  30, 1866;  New  Hamp- 
shire, July  7,  1866;  Tennessee,  July  19,  1866;  New  Jersey,  September  11,  1866  ;J 
Oregon,  September  19,  1866  ;°  Vermont,  November  9,  1866;  New  York,  January 
10, 1867  ;  Ohio,  January  11,  1867 ; a  Illinois,  January  15, 1867  ;  West  Virginia,  Janu- 
ary 16, 1867  ;  Kansas,  January  18, 1857  ;  Maiue,  January  19, 1867 ;  Nevada,  January 
22,1867;  Missouri,  January  28,  1837  ;  Indiana,  January  29,  1867;  Minnesota,  Feb- 
ruary 1,  1867;  Ehode  Island,  February  7,  1867;  Wisconsin,  February  13,  1867; 
Pennsylvania,  February  13,  1867 ;  Michigan,  February  15,  1867 ;  Massachusetts, 
March  20,  1867;  Nebraska,  June  15,  1837;  Iowa,  April  3,  1868;  Arkansas,  April  6, 
1868;  Florida,  June  9,  1863;  North  Carolina,  July  4,  1863 ;'  Louisiana,  July  9, 
1868;  South  Carolina,  July  9, 1868; 4  Alabama,  July  13,  1868;  Georgia,  July  21, 
1868.1  The  State  of  Virginia  ratified  this  amendment  on  the  8th  of  October, 
1869,'  subsequent  to  the  date  of  the  proclamation  of  the  Secretary  of  State.  The 
States  of  Delaware,  Maryland,  Kentucky,  and  Texas  rejected  the  amendment. 

The  fifteenth  article  was  submitted  to  the  Legislatures  of  the  several  States, 
there  being  then  thirty-seven  States,  by  u  resolution  of  Congress  passed  on  the 


1  New  Jersey  withdrew  her  consent  to  the  ratification  in  April,  1868. 

2  Oregon  withdrew  her  consent  to  the  ratification  October  15,  1868. 
s  Ohio  withdrew  her  consent  to  the  ratification  in  January,  1868. 

4  North  Carolina,  South  Carolina,  Georgia^  and. Virginia  had  previously  rejected  the 
amendment. 
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27th  of  February,  1869,  at  the  first  session  of  the  Forty-first  Congress ;  and  was 
ratified,  according  to  a  proclamation  of  the  Secretary  of  Sfcato  dated  March  30, 
1870,  by  the  Legislatures  of  the  following  States :  Nevada,  March  1,  1869 ;  West 
Virginia,  March  3, 1869 ;  North  Carolina,  March  5, 1869  ;  Louisiana,  March  5, 1869 ; 
Illiuois,  March  5,  1869 ;  Michigan,  March  8, 1869 ;  Wisconsin,  March  9, 1869 ;  Mas- 
sachusetts, March  12,  1869;  Maine,  March  12,  1869;  South  Carolina,  March  16, 
1869 ;  Pennsylvania,  March  26,  1869 ;  Arkansas,  March  30,  1869 ;  New  York,  April 
14,  1869  ;l  Indiana,  May  14,  1869;  Connecticut,  May  19,  1869;  Florida,  June  15, 
1869;  New  Hampshire,  July  7,  1869 ;  Virginia,  October  8, 1869 ;  Vermont,  October 
21,  1869;  Alabama,  November  24,  1869;  Missouri,  January  10,  1870;  Mississippi, 
January  17,  1870;  Rhode  Island,  January  18,  1870;  Kansas,  Jauuary  19,  1870; 
Ohio,  January  27, 1870 ; »  Georgia,  February  2,  1870 ;  Iowa,  February  3,  1870 ;  Ne- 
braska, February  17,  1870 ;  Texas,  February  19,  1870 ;  Minnesota,  February  19, 
1870.  The  State  of  New  Jersey  ratified  this  amendment  on  the  21st  of  Febru- 
ary, 1871,3  subsequent  to  the  date  of  the  proclamation  of  the  Secretary  of  State, 
The  States  of  California,  Delaware,  Kentucky,  Maryland,  Oregon,  and  Tennessee 
rejected  this  amendment.4 


ARGUMENT  OF  GEORGE  TICKNOR  CURTIS,  Esq. 

In  the 
Case  of  Dred  Scott,  Plaintiff  in  Error,  vs.  John  F.  A.  Sanford. 

Delivered  in  the  Supreme  Court  of  the  United  States,  December  18,  1856. 

[Dred  Scott,  the  plaintiff  in  error,  instituted  an  action  of  trespass  in  the  Cir- 
cuit Court  of  the  United  States  for  the  District  of  Missouri,  describing  himself  as 
a  citizen  of  the  state  of  Missouri,  against  John  F.  A.  Sanford,  described  as  a  citi- 
zen of  the  state  of  New  York,  for  imprisoning  himself  (Dred),  his  wife  Harriet, 
and  his  two  children,  Eliza  and  Lizzy,  as  slaves,  the  action  being  what  is  com- 
,monly  called  a  suit  for  freedom.  The  defendaut  filed  a  plea  to  the  jurisdiction  of 
the  court,  alleging  that  the  plaintiff  is  not  a  "  citizen  "  of  Missouri,  because  he  is 
a  negro  of  African  descent,  his  ancestors  being  of  pure  African  blood,  brought  into 
this  country  and  sold  as  slaves.  The  plaintiff  demurred  to  this  plea,  and  the  Cir- 
cuit Court  snstained  his  demurrer,  thereby  deciding  him  to  be  a  "  citizen,"  and 
ordered  the  defeudaut  to  plead  over.  The  defendant  then  pleaded  over,  justify- 
ing the  alleged  trespass  on  the  ground  that  the  persons  named  in  the  writ  were 
his  slaves ;  and,  after  issue  joined  upon  these  pleas,  the  parties  agreed  upon  the 
following  statement  of  facts  : 

Iu  1834  Dred  Scott  was  a  negro  slave  belonging  to  Dr.  Emerson,  a  surgeon  in 
the  army  of  the  United  States.     In  that  year  Dr.  Emerson  took  the  plaintiff  from 


1  New  York  withdrew  her  consent  to  the  ratification  January  6,  1870. 
5  Ohio  had  previously  rejected  the  amendment  May  4,  1869. 
3  New  Jersey  had  previously  rejected  the  amendment. 
1  See  Analytical  Index,  p.  609. 
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the  state  of  Missouri  to  the  military  post  at  Rock  Island,  in  the  state  of  Illinois, 
and  held  him  there  as  a  slave  until  1836.  Dr.  Emerson  then  removed  the  plain- 
tiff to  the  military  post  at  Fort  Snelling,  in  the  territory  of  the  United  States 
north  of  36°  30',  and  north  of  the  state  of  Missouri,  where  he  held  the  plaintiff  as 
a  slave  until  1838. 

In  1835  Harriet,  who  was  the  negro  slave  of  Major  Taliaferro,  an  officer  of  the 
army,  was  taken  by  her  master  to  Fort  Snelling,  where  she  was  held  as  a  slave 
until  1836,  when  she  was  sold  to  Dr.  Emerson,  who  held  her  as  a  slave  at  Fort 
Snelling  until  1838.  In  1836  the  plaintiff  and  Harriet  with  the  consent  of  Dr. 
Emerson,  intermarried  at  Fort  Snelling.  Eliza  and  Lizzy  are  children  of  that 
marriage.  Eliza  was  horn  on  hoard  a  steamboat  on  the  river  Mississippi,  north  of 
the  north  line  of  the  state  of  Missouri ;  Lizzy  was  horn  in  the  state  of  Missouri,  at 
Jefferson  Barracks,  a  military  post.  In  1838  Dr.  Emerson  removed  the  plaintiff 
and  his  wife  and  children  to  the  state  of  Missouri,  where  they  have  ever  since 
resided.  Before  the  commencement  of  this  suit  Dr.  Emerson  sold  the  plaintiff 
and  his  wife  and  children  to  the  defendant,  Sauford,  who  has  ever  since  claimed 
to  hold  them  as  slaves. 

Upon  these  facts  the  jury,  under  the  instruction  of  the  court,  returned  a  ver- 
dict for  the  defendant.  The  plaintiff  then  sued  out  a  writ  of  error  to  the  Supreme 
Court  of  the  United  States.  The  cause  was  argued  at  the  December  term,  1855, 
and  was  then  ordered  by  the  court  to  be  reargued  at  the  present  term  upon  the 
following  questions : 

1.  Whether,  after  the  plaintiff  had  demurred  to  the  defendant's  first  plea  to 
the  jurisdiction  of  the  court  below,  and  the  court  had  given  judgment  on  that 
demurrer  in  favor  of  the  plaintiff,  and  had  ordered  the  defendant  to  answer 
over,  and  the  defendant  had  submitted  to  that  judgment  and  pleaded  over  to  the 
merits,  the  appellate  court  can  take  notice  of  the  facts  admitted  on  the  record  by 
the  demurrer,  which  were  pleaded  in  bar  of  the  jurisdiction  of  the  court  below,  so 
as  to  decide  whether  that  court  had  jurisdiction  to  hear  and  determine  the  cause  1 

2.  Whether  or  not,  assuming  that  the  appellate  court  is  bound  to  take  notice 
of  the  facts  appearing  upon  the  record,  the  plaintiff  is  a  citizen  of  the  state  of 
Missouri  within  the  meaning  of  the  eleventh  section  of  the  Judiciary  Act  of  1789? 

The  latter  question  involved,  among  others,  the  inquiry  whether  the  condition 
of  the  plaintiff  was  changed  from  slavery  to  freedom  by  residence  in  the  territory 
subject  to  the  operation  of  the  restriction  coutained  in  the  Act  of  Congress  of  1820, 
commonly  called  tho  Missouri  Compromise  Act.  This  drew  into  the  case  the  con- 
stitutionality of  that  act. 

Mr.  Curtis  was  retained  in  the  cause,  after  it  was  opened  by  Mr.  Blair  for  the 
plaintiff  in  error,  for  the  purpose  of  assisting  in  the  argument  of  this  question  on 
behalf  of  the  plaintiff  in  error,  and  the  following  argnment  was  made  by  him  in 
reply,  after  the  counsel  for  the  defendant  in  error  had  closed,  and  after  Mr.  Blair 
had  also  replied:] 

May  it  please  your  Honors, — In  rising  to  speak  to  the  single  question  on  which 
I  am  to  address  the  court  in  this  cause,  I  may  naturally  give  utterance  to  the  re- 
flection that  with  the  political  relations  of  this  subject  of  the  power  of  Congress 
over  the  territories  we  here  have  nothing  to  do.     Whether  the  power  to  legislate 
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on  the  domestic  and  social  relations  of  life  in  a  territory,  if  it  exists,  ought  to  be 
exercised  ;  whether  it  ought  to  be  conferred  in  its  plenitude  ou  the  people  of  tho 
territory  or  held  iu  the  hands  of  Congress ;  whether  it  ought  to  be  used  for  one 
purpose  or  thrown  into  abeyance  for  another ;  whether  it  ought  to  be  employed 
for  or  against  the  supposed  interests  or  wishes  of  one  class  of  states  as  distin- 
guished from  another  class,  are  matters  that  will  never  aid  anybody  in  determin- 
ing whether  the  power  is  to  be  found  in  the  Constitution.  This  question,  with 
whatever  aspects  it  may  go  elsewhere,  with  whatever  influences  or  elements  it 
may  be  elsewhere  surrounded,  comes  into  this  pure  atmosphere  of  juridical  truth 
to  be  debated  and  decided  as  a  proposition  of  constitutional  law,  bearing  upon 
the  rights  of  parties  to  a  judicial  controversy..  Treating  it  in  no  other  light,  ap- 
proaching it  for  no  purpose  beyond  the  little  aid  I  may  give  to  the  court  in  the 
decision  of  the  cause,  I  profess  myself  able  to  consider  it  as  a  purely  juridical 
question  ;  for,  may  it  please  the  court,  I  am  free  to  say  that  if  I  held  the  legisla- 
tive authority  of  this  government,  or  any  fraction  of  it,  and  had  satisfied  myself, 
as  I  am  satisfied,  of  the  existence  of  this  power,  I  would  exercise  it  or  refrain  from 
exercising  it  precisely  according  to  what  I  believed  to  be  the  exigencies  of  tho 
particular  case;  and  I  would  prohibit  the  relation  of  master  aud  slave,  or  permit 
or  sanction  it,  according  to  the  nature  of  the  soil  aud  climate,  the  character  of 
the  present  or  the  probable  character  of  the  future  settlers,  and  according  to 
what  I  might  believe  to  bo  for  the  interests  of  the  particular  territory.  Acting 
upon  this  principle,  I  should  hope  to  do  something,  though  that  hope  might  be 
vain  aud  illusive,  to  eradicate  from  the  public  mind  those  feelings  which  in  one 
part  of  the  country  lead  to  a  claim  of  the  power  in  order  that  it  may  be  exercised 
always  in  one  way,  and  in  another  part  of  the  country  lead  to  a  denial  of  the 
power  in  order  that  its  exercise  in  any  way  be  prevented. 

But  I  hold  no  part  of  the  legislative  power  of  this  government,  and,  by  the 
blessing  of  Heaven,  shall  always  be  free  from  that  responsibility  ;  and  I  feel  no 
other  interest  in  this  question  than  that  which  every  jurist  should  feel  in  the  true 
construction  of  the  fundamental  law  of  his  country.  As  a  jurist,  I  believe  that 
Congress  has  full  power  to  prohibit  the  introduction  of  slavery  into  the  territo- 
ries of  the  United  States ;  as  u,  citizen,  I  can  conceive  of  cases  in  which  it 
would  be  unjust  to  a  portion  of  the  Union  to  exercise  that  power,  and  in 
which  I  never  would  exercise  it. 

Aud  now,  in  coming  to  the  question  on  which  I  am  to  address  the  court,  I  de- 
sire to  state  to  the  counsel  for  the  defendant  iu  error  (Hon.  Eeverdy  Johnson  and 
Hon.  H.  S.  Geyer)  that  they  will  hear  no  references  from  me  to  the  Constitution 
"generally."  They  have  called  upon  us  to  point  out  the  provision  iu  the  Consti- 
tution which  gives  this  power,  aud  not  to  assert  it,  and  then  to  support  the  asser- 
tion by  citing  the  Constitution  passim.  Their  call  shall  be  answered.  I  give  them 
notice  that  my  argument  will  be  confined  to  the  third  section  of  the  fourth  article, 
aud  if  I  do  not  succeed  in  satisfying  even  them  that  there  resides  in  that  section 
a  legislative  power  over  the  territories  adequate  and  competent  to  all  the  purposes 
for  which  Congress  has  ever  undertaken  to  use  it,  they  shall  have  my  free  permission 
to  turn  their  batteries  against  those  who  are  in  the  habit  of  asserting  the  power 
and  referring  in  support  of  it  to  the  Constitution  "generally."  I  do  not  propose 
even  to  debate  the  question  whether  a  power  to  legislate  on  personal  rights  can 
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be  derived,  as  ail  independent  power,  from  the  right  to  acquire  territory  by  pur- 
chase or  conquest.  Whatever  may  be  the  value  of  the  suggestion  which  fell 
from  the  great  chief-justice  of  a  former  day  (C.  J.  Marshall),  in  the  case  of  the 
American  Insurance  Company  vs.  Canter,  in  1  Peters  (and  no  suggestion  ever  fell 
from  him  that  was  without  value),  it  is  certain  that  he  and  the  court  over  which 
he  presided  placed  the  source  of  the  power  of  territorial  government,  for  the 
decision  of  that  case,  in  the  third  section  of  the  fourth  article  of  the  Constitu- 
tion. I  may  desire  hereafter,  if  the  time  shall  permit,  to  consider  what  is  the 
probable  explanation  of  the  language  of  the  chief-justice  in  that  case,  and  to 
state  what  I  understand  to  be  the  relations  between  the  right  of  acquiring  terri- 
tory and  the  power  of  governing  it.  At  present  what  I  wish  to  say  is,  that  as  to 
the  source  of  the  power  to  govern  a  territory,  or  to  organize  it  into  what  we  call 
a  territorial  community,  or  to  legislate  upon  any  of  the  relations  of  its  inhab- 
itants, whether  to  this  government  or  inter  sese,  my  argument  will  be  confined 
to  the  third  section  of  the  fourth  article. 

I  wish,  in  the  next  place,  to  say,  may  it  please  your  Honors,  what  indeed  is 
obvious  to  every  one — that  this  is  eminently  a  historical  question.  But  I  shall 
press  that  consideration  somewhat  further  than  it  is  generally  carried  on  this 
subject,  and  much  further  than  it  has  been  carried  by  the  counsel  for  the  defend- 
ant in  error ;  for  I  believe  it  to  be  true  of  this,  as  it  is  of  almost  all  questions  of 
power  arising  under  the  Constitution,  that  when  you  have  once  ascertained  the 
historical  facts  out  of  which  the  particular  provision  arose,  and  have  placed 
those  facts  in  their  true  historical  relations,  you  have  gone  far  towards  deciding 
the  whole  controversy.  So  true  is  it  that  every  power  and  function  of  this  gov- 
ernment had  its  origin  in  some  previously  existing  facts  of  the  national  history, 
or  in  some  then  existing  state  of  things,  that  it  is  impossible  to  approach  one  of 
these  questions  as  one  of  mere  theory,  or  to  solve  it  by  the  aid  of  any  merely 
speculative  reasoning.  Hence  it  is  eminently  necessary  on  all  occasions  to  as- 
certain the  history  of  the  subject  supposed  to  be  involved  in  a  controverted 
power  of  Congress,  and,  above  all,  to  approach  it  with  the  single  purpose  of 
drawing  that  deduction  which  the  constitutional  history  of  the  country  clearly 
warrants. 

The  first  proposition  that  I  shall  maintain,  then,  is  the  following  : 

I.  That  the  last  clause  of  the  third  section  of  article  four  is  by  no  means  an 
independent  provision,  standing  by  itself,  and  to  be  construed  by  itself,  as  both 
the  learned  counsel  have  treated  it,  but  that  it  was  placed  there  with  a  pur- 
pose; that  it  is  intimately  connected  with  the  first  clause  of  the  same  section, 
and  that  it  embraces  a,  provision  historically  necessary  to  the  exercise  of  the 
power  clearly,  and  unequivocally  granted  in  the  first  clause.  The  whole  section 
is  as  follows : 

"  Section  3.  New  States  may  be  admitted  by  the  Congress  into  this  Union; 
but  no  new  State  shall  be  formed  or  erected  within  the  Jurisdiction  of  any  other 
State ;  nor  any  State  be  formed  by  the  Junction  of  two  or  more  States,  or  Parts  of 
States,  without  the  Consent  of  the  Legislatures  of  the  States  concerned  as  well  as 
of  the  Congress. 

"  The  Congress  shall  have  Power  to  dispose  of  and  make  all  needful  Rules  and 
Eegulatious  respecting  the  Territory  or  other  Property  belonging  to  the  United 
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States ;  aud  nothing  in  this  Constitution  shall  be  so  construed  as  to  Prejudice 
any  Claims  of  the  United  States,  or  of  any  particular  State." 

Now,  if  there  is  anything  certain  with  respect  to  the  Constitution,  it  is  that 
these  two  subjects  are  not  placed  there  by  au  accidental  coincidence.  They  are 
not  there  in  the  mere  accident  of  juxtaposition.  They  were  placed  there  with  n 
purpose,  which  it  is  my  duty  now  to  show.  Not  to  stand  here  aud  relate  notori- 
ous facts,  but  in  the  briefest  possible  order  in  which  I  can  place  them,  I  desire  to 
refer  to  those  great  historical  events  which  surronud  the  origin  of  these  pro- 
visions. 

We  know,  then,  that  the  vast  domains  included  within  the  indefinite  and  un- 
settled boundaries  of  some  of  the  larger  states  formed  the  chief  aud  almost  the 
only  subject  of  contention  between  the  states  of  this  Union  after  the  Declaration 
of  Independence  and  during  the  Revolutionary  War.  We  know  that  no  sooner 
was  the  Union  cemented  by  the  magnificent  cession  made  by  Virginia — "mother 
of  great  men,"  she  has  been  called ;  doer  of  great  deeds,  she  might  be  called— 
no  sooner  had  Virginia  ceded  to  the  United  States  the  country  northwest 
of  the  Ohio,  than  the  question  arose  how  that  country  was  to  be  formed  into 
states  and  those  states  admitted  into'  the  Union.  This  question  was  of 
necessity  precipitated  upon  the  Union  by  the  deed  of  cession  itself;  for  that 
deed — and  I  beg  our  learned  opponents  to  note  the  fact — contained  an  express 
condition  that  the  country  ceded  should  be  formed  into  distinct  republican 
states,  aud  that  those  states  should  bo  admitted  into  the  Union;  so  that  the 
United  States,  from  the  moment  when  they  received  that  deed,  stood  as  trustees 
to  execute  these  great  purposes.  Moreover,  it  will  be  found  that,  in  order  to  en- 
able the  Uuited  States  fully  aud  completely  to  effect  the  purposes  of  the  grant, 
Virginia  ceded  all  her  "  right,  title,  and  claim,  as  well  of  soil  as  of  jurisdiction, 
'  which  the  said  Commonwealth  hath  to  the  territory  or  tract  of  country  within 
the  lines  of  the  Virginia  charter,  situate,  lying,  and  being  to  the  northwest  of 
the  river  Ohio, to  and  for  the  uses  and  purposes  and  on  the  conditions  of  the  said 
recited  act."  The  recited  act  was  the  act  of  Assembly  passed  by  Virginia  author- 
izing the  conveyance,  and  declaring  the  trusts  and  conditions  on  which  it  was  to 
be  made.  (Journals  of  the  Old  Congress,  IX.  67-69  ;  XI.  139,  140.)  The  deed  was 
executed  on  the  1st  day  of  March,  1784.  Mr.  Jefferson  immediately  undertook  a 
measure  (in  Congress)  to  provide  for  the  formation  of  states  in  the  territory,  and 
for  their  future  admission  into  the  Union.'  But  the  power  of  Congress  to  admit  a 
new  state,  so  originating  aud  so  formed,  was  nowhere  to  be  found  in  the  articles 
of  confederation.  Mr.  Jefferson's  resolves  contained  a  prohibition  against  slav- 
ery in  the  territory  that  was  to  operate  after  the  year  1800  ;  but  this  clause  was 
stricken  out.  The  resolves,  however,  were  passed,  providing  for  the  formation 
and  admission  of  states.  But  Mr.  Jefferson  has  himself  informed  ns  that  there 
were  great  differences  of  opinion  in  Congress  as  to  the  power  to  admit  a  new 
state  formed  in  the  territory,  and  that,  although  his  measure  was  adopted,  the 
delegations  of  most  of  the  states  reserved  themselves  on  the  question  of  power  to 
admit  a  state  and  on  the  rule  of  voting. 

We  leave  the  year  1784  with  these  facts,  aud  come  down  to  the  year  1787.  In 
the  interval,  encouraged  by  Mr.  Jefferson's  measure,  a  great  emigration  had  be- 
gun to  take  place  across  the  Ohio,  chiefly  from  the  Northern  aud  Eastern  states. 
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The  direction  of  this  emigration  after  it  entered  the  territory,  its  wants,  and  the 
surface  and  shape  of  the  country,  rendered  Mr.  Jefferson's  measure  inadequate  to 
the  purposes  it  embraced,  and  the  ordinance  of  1787  was  prepared  and  brought 
into  Congress  to  take  its  place.  It  has  been  correctly  said,  on  the  other  side,  that 
the  ordinance  embraced  two  distinct  classes  of  provisions.  One  branch  of  it  con- 
tained legislation  for  the  establishment  of  states  and  their  admission  into  the 
Union ;  the  other  contained  legislation  on  the  rights  and  capacities  of  persons, 
not  only  upon  this  subject  of  slavery,  but  upon  many  other  subjects.  Of  course 
the  power  of  Congress  to  legislate  on  any  of  these  interests  was  no  greater  in 
1787  than  it  was  in  1784. 

We  have  arrived,  then,  at  the  summer  of  1787  with  these  facts — the  exercise  of 
a  plenary  power  of  legislation  by  Congress  over  the  territory,  and  a  complete 
want  of  such  power  of  any  express  character,  or  resting  on  any  express  provision. 
Now,  I  place  very  little  value  upon  the  mere  fact  that  the  ordinance,  as  passed 
by  the  Cougress  of  1787,  contained  a  prohibition  against  slavery.  In  my  humble 
judgment  this  fact,  in  the  argument  that  is  to  prove  the  power  of  Congress  under 
the  Constitution,  is  not  worth  the  ink  that  it  takes  to  write  it  down  ;  for,  wheth- 
er the  fact  is  used  to  establish  a  supposed  policy  of  the  founders  of  this  govern- 
ment, or  as  a  proof  of  their  views  and  feelings  and  purposes  with  regard  to  this 
institution,  it  is  undeniable  that  the  Congress  which  passed  that  ordinance  had 
no  express,  reliable,  or  ascertainable  authority  to  legislate  on  any  of  the  subjects 
embraced  in  it.  No;  the  corner-stone  of  the  whole  argument  is  the  want  of 
power  in  that  Congress  ;  and  he  who  wanders  away  from  this  into  the  region  of 
private  correspondence  and  individual  declarations  of  feeling  or  opinion  about 
slavery,  and  its  destinies  and  duration,  seems  to  me  to  desert  the  foundation  of 
his  case,  and  to  do  all  he  can  to  weaken  his  position.  I  believe  the  truth  to  have 
been,  in  point  of  fact,  that  the  states  in  Congress,  in  1787,  legislated  as  they  did 
respecting  slavery  in  the  Northwestern  Territory  because  they  saw  that  the  re- 
gion was  likely  to  be  occupied  chiefly  by  those  who  were  unaccustomed  to  the  use  of 
slaves,  who  would  not  wish  for  or  require  them,  and  would  not  desire  their  pres- 
ence among  them  ;  and,  seeiug  this,  the  delegations  of  all  the  states  iu  Congress 
were  willing  that  the  predominating  wishes  and  interests  of  the  great  body  of 
the  probable  settlers  might  be  consulted  and  secured.  And  I  am  the  more  con- 
firmed in  this  view  by  the  fact  that  when  other  territories  came  to  be  organized 
south  of  the  Ohio,  after  the  adoption  of  the  Constitution,  Cougress,  seeing  that 
they  must  naturally  be  occupied  by  those  who  from  custom  and  interest  would 
desire  this  species  of  labor,  undoubtedly  sanctioned  and  authorized  the  institu- 
tion. (See  the  acts  organizing  the  territories  of  Tennessee,  Mississippi,  and  Or- 
leans, referred  to  infra.) 

But  we  must  take  along  with  us  constantly  in  the  investigation  of  this  sub- 
ject that  the  power  of  the  Congress  of  1787,  as  undertaken  to  bo  exercised  iu  the 
ordinance,  was  strenuously  denied.  Mr.  Madison  emphatically  denied  it  in  the 
thirty-eighth  number  of  The  Federalist  quoted  by  my  friend  on  tho  other  side  (Mr. 
Johnson  .  Indeed,  it  is  impossible  to  examine  the  Articles  of  Confederation,  and 
not  to  see  that  the  Congress  had  no  authority  to  admit  a  new  state  formed  out  of 
territory  not  belonging  to  the  United  States  at  the  time  those  articles  were 
framed. 
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Quitting  the  city  of  New  York,  -where  that  Congress  sat,  and  coming  to  the 
city  of  Philadelphia,  where  the  convention  -was  at  the  same  time  engaged  in 
framing  the  Constitution,  the  next  historical  fact  is  that  it  was  known  to  the 
convention  that  the  Congress  had  passed  the  ordinance.  Most  persons  have  con- 
tented themselves,  in  investigating  this  subject,  with  saying  that  this  knowledge 
must  be  presumed.  May  it  please  your  Honors,  it  does  not  rest  upon  a  presump- 
tion. A  copy  of  the  ordinance,  which  was  passed  July  13tb,  was  communicated  by 
K.  H.  Lee  to  General  Washington,  the  president  of  the  convention,  by  letter  dated 
July  15th.  (Correspondence  of  the  American  Revolution,  IV.  174  ;  Writings  of 
Washington,  IX.  261.)  The  ordinance  was  published  also  in  a  Philadelphia 
newspaper  on  the  25th  of  July,  probably  by  General  Washington's  direction. 

Here,  then,  are  the  facts  that  the  Congress  had  passed  this  ordinance,  that  they 
had  no  proper  constitutional  authority  to  pass  it,  and  both  these  things  were 
known  to  the  convention.  At  that  very  moment  the  convention  was  engaged  in 
framing  provisions  to  supply  this  defect  of  constitutional  power.  To  their  pro- 
ceedings on  this  subject  I  now  invite  the  attention  of  the  court. 

Among  the  resolutions  brought  into  the  convention  on  the  third  day  of 
its  session  (May  29)  by  Edmund  Randolph,  and  which  contained  nearly 
all  the  germs  of  the  Constitution,  your  Honors  will  find  the  tenth  in  these 
words : 

"  10.  Resolved,  That  provision  ought  to  be  made  for  the  admission  of  states 
lawfully  arising  within  the  limits  of  the  United  States,  whether  from  a  voluntary 
junction  of  government  and  territory,  or  otherwise,  with  the  consent  of  a  num- 
ber of  voices  in  the  National  Legislature  less  than  the  whole." 

This  resolution,  in  every  form  in  which  a  proposition  can  be  subjected  to  the 
action  of  a  deliberative  body,  passed  the  convention  ;  and  finally,  on  the  27th  of 
July,  is  found  among  the  resolutions  sent  to  the  Committee  of  Detail  for  the  prep- 
aration of  a  draft  of  the  Constitution,  where  it  takes  its  place  as  the  seventeenth 
resolution,  in  identically  the  same  words.  The  convention,  therefore,  had  arrived 
at  this  solemn  decision,  that  the  new  government  was  to  have  power  to  admit 
into  the  Union  two  classes  of  states:  one,  those  which  should  ''arise"  out  of  a 
voluntary  junction  of  the  government  and  territory  of  parts  of  the  existing  states ; 
the  other,  those  which  should  arise  "  otherwise."  Now,  what  was  the  actual  state 
of  affairs  in  reference  to  which  tbis  language  was  used  ?  On  the  north,  Vermont, 
in  the  somewhat  rebellious  attitude  of  an  overgrown  boy,  was  in  the  actual  exer- 
cise of  an  independent  jurisdiction  adversely  to  the  state  of  New  York.  On  the 
southwest,  Kentucky,  of  whose  matured  sovereignty  we  are  reminded  by  the  be- 
nignant presence  of  my  venerable  friend,  her  senator  (Mr.  Crittenden),  was  then 
just  ready,  in  her  stalwart  youth,  to  be  separated  from  her  parent,  Virginia.  Ten- 
nessee was  almost  beginning  to  ask  permission  to  exchange  the  tutelage  of  her 
mother,  North  Carolina,  for  the  guardianship  of  the  United  States.  In  the  north- 
west the  emigration  of  which  I  have  spoken  had  already  begun  to  lay  the  founda- 
tions of  that  infant  society  which  has  since  expanded  into  five  princely  and  pow- 
erful states.  To  meet  this  condition  of  things  power  was  wanted  for  the  new 
government  of  a  double  character.  In  the  first  place,  power  was  wanted  to  "  ad- 
mit" all  of  these  anticipated  and  new  states,  whether  arising  out  of  the  old 
states  or  arising  within  the  territory.     But  as  to  the  new  states  that  might  be 
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formed  out  of  a  part  or  parts  of  the  old  states  no  power  was  needed  to  form  them 
or  to  determine  when  they  had  "  lawfully  arisen  ;"  for  that  was  the  affair  of  the 
old  states,  to  which  as  settlements  they  thou  belonged.  But  within  the  reputed 
or  asserted  boundaries  of  those  old  states,  and  beyond  and  around  the  actual  set- 
tlements, there  were  unoccupied  lands,  claimed,  ou  the  one  hand,  by  the  United 
States  under  the  treaty  of  peace,  and  on  the  other  by  the  states  themselves  as 
successors  of  the  crown  of  England  under  the  Revolution.  Power  was  needed, 
therefore,  to  deal  with,  assert,  and  dispose  of  the  interest  which  the  United  States 
then  had  or  might  afterwards  acquire  from  the  states  in  these  lands. 

With  respect  to  the  now  states  that  were  to  "arise"  in  the  territory  north- 
west of  the  Ohio,  besides  the  powers  I  have  now  described,  there  was  needed  a 
further  and  a  distinct  power — namely,  the  power  to  execute  the  purposes  em- 
braced iu  the  cession  of  Virginia.  It  is  true  that  the  United  States,  before  that 
cession,  had  claimed  title  to  that  country  as  well  as  Virginia ;  but  having  invited 
and  received  a  cession  of  the  Virginia  claim,  under  an  express  and  solemn  under- 
taking with  Virginia  to  form  the  country  into  distinct  republican  states,  and  to 
admit  those  states  into  the  Union,  the  United  States  must  be  taken  to  have 
waived  their  own  original  title,  and  to  have  held  the  country  subject  to  the  con- 
ditions and  trusts  declared  in  the  deed  of  Virginia,  or  at  least  to  have  subjected 
their  own  independent  title  to  the  provisions  and  conditions  of  that  deed.  This 
view  of  the  subject  is  confirmed  by  the  fact  that  when,  in  1786,  it  became  expe- 
dient to  vary  the  number  and  form  of  the  new  states  contemplated  by  the  origi- 
nal plan  embraced  in  the  cession  and  in  the  resolves  of  Congress,  it  was  deemed 
necessary  to  obtain  the  consent  of  Virginia,  which  was  given.  (Journals  of  Con- 
gress, XI.  139, 140,  July  9, 1786.)  Power  was  wanted,  therefore — legislative  pow- 
er— to  superintend  the  formation  of  states  in  the  territory;  to  lay  the  foundations 
of  society;  to  protect  its  growth;  to  give  it  law,  order,  security;  to  lead  it  on 
from  the  first  crude  condition  of  a  dozen  log-cabins  to  that  grand  system  of  human 
association  and  self-sustaining  authority  that  constitutes  a  state;  and  when  all 
was  done,  and  the  whole  of  the  vast  region  should  be  filled  as  it  is  now  filled,  to 
be  able,  with  grateful  and  patriotic  hearts,  to  turn  to  generous  and  magnanimous 
Virginia,  and  say  to  her,  "  Behold  what  you  have  enabled  ns  to  do." 

These  were  the  objects  to  be  accomplished,  and  the  framers  of  the  Constitu- 
tion addressed  themselves  to  their  work.  Their  Committee  of  Detail,  in  the  first 
draft  of  the  Constitution  which  they  reported,  made  no  provision  on  this  subject, 
except  to  declare  that  "  new  states  lawfully  constituted  or  established  within 
the  limits  of  the  United  States  maybe  admitted,  by  the  legislature,  into  this  gov- 
ernment "  by  a  vote  of  two  thirds  of  each  Honse  ;  that  "  if  a  new  state  shall  arise 
within  the  limits  of  any  of  the  present  states  the  consent  of  the  legislatures  of 
such  states  shall  be  also  necessary  to  its  admission  ;"  that  "if  the  admission  be 
consented  to  the  new  states  shall  be  admitted  on  the  same  terras  with  the  orig- 
inal states,  but  the  legislature  may  make  conditions  with  the  new  states  concern- 
ing the  public  debt  which  shall  be  then  subsisting."  (First  Draft  of  the  Consti- 
tution, Art.  XVII.  Elliot's  Debates,  V.  381.)  These  provisions  embraced  neither  a 
power  to  dispose  of  the  public  lands,  nor  that  legislative  power  which  I  have  de- 
scribed as  necessary  to  the  formatiou  of  new  states  in  the  territory.  Mr.  Madison, 
■with  the  instant  sagacity  that  always  characterized  him,  saw  the  omission  and 
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proceeded  to  supply  the  defect.     He  moved  two  propositions  as  additional  pow- 
ers of  Congress : 

"  To  dispose  of  the  unappropriated  lands  of  the  United  States ; 

"  To  institute  temporary  governments  for  new  states  arising  therein." 

These  propositions  were  referred  to  the  Committee  of  Detail ;  but  before  they 
had  reported  upon  them  the  seventeenth  article  of  their  draft  of  the  Constitution 
was  reached  and  taken  up  for  consideration.  Thereupon  various  objects,  which 
different  classes  of  the  states  desired  to  accomplish,  were  at  once  developed.  On 
the  one  side  were  those  who  sought  for  restrictions  to  prevent  the  dismember- 
ment of  any  of  the  old  states  without  their  consent.  This  provision  was  made. 
Then  came  the  subject  of  the  vacant  lauds  lying  within  the  asserted  boundaries 
of  some  of  the  old  states,  and  claimed  by  the  United  States  under  the  treaty  of 
peace  ;  and  the  question  was,  in  what  attitude  the  Constitution  was  to  leave  the 
claims  of  the  United  States  and  the  claims  of  the  individual  states?  At  this 
precise  point  Gouvernenr  Morris — surveying  the  whole  field,  aiming  to  compre- 
hend the  political  jurisdiction  needed  for  the  territory  northwest  of  the  Ohio,  the 
power  to  dispose  of  the  lands  of  the  United  States  wherever  situated,  and  at  the 
same  time  to  leave  the  titles  to  unoccupied  lands  claimed  both  by  the  United 
States  and  by  individual  states  without  prej  udice  from  auything  in  the  Consti- 
tution— rose  and  presented  the  very  clause  that  now  constitutes  the  last  branch 
of  the  third  section  of  the  fourth  article,  in  these  words : 

"  The  legislature  shall  have  power  to  dispose  of  and  make  all  needful  rules  and 
regulations  respecting  the  territory  or  other  property  belonging  to  the  United 
States ;  and  nothing  in  this  Constitution  contained  shall  be  so  construed  as  to 
prejudice  any  claims,  either  of  the  United  States  or  of  any  particular  state." 
(Elliot,  V.  492-497.) 

The  proposition  was  at  once  adopted  with  almost  universal  consent.  It  sat- 
isfied everybody,  and  accomplished  all  that  had  been  suggested,  and  which  ought 
to  have  been  accomplished.  It  was  one  of  those  fortunate  achievements  of  the 
pen  by  which  a  man  of  great  experience  and  legislative  tact,  sitting  as  if  in 
the  centre  of  men's  minds,  and  combining  their  thoughts  and  purposes  into  a 
siugle  sentence,  engraves  the  needed  provision  upou  the  record  by  a  single  stroke, 
and  leaves  it  to  do  its  office  through  all  coming  time. 

Having  now  established,  as  I  respectfully  submit  I  have,  the  connection  be- 
tween the  two  clauses  of  the  third  section,  I  proceed  to  state  the  second  proposi- 
tion that  I  am  to  maintain  in  this  argument : 

II.  That  the  power  to  "  make  all  needful  rules  and  regulations  respecting  the 
territory  "  is  a  power  to  legislate — plenary ;  embracing  all  the  subjects  of  legis- 
lation of  which  any  full  legislative  power  can  take  cognizance,  subject  only  to 
the  restrictions  which  qualify  all  the  legislative  powers  of  Congress,  wherever 
exercised,  with  respect  to  certain  great  public  and  private  rights. 

I  admit  and  claim  that  the  power  of  territorial  legislation  is  subject  to  these 
restrictions,  which  I  shall  presently  enumerate;  and  I  do  so  because  my  learned 
friend  (Mr.  Johuson)  expended  a  vast  force  of  denunciation  upon  the  idea  that 
citizens  of  the  United  States,  by  quitting  a  state  and  going  into  a  territory,  may 
pass  out  of  the  pale  of  the  Constitution  and  within  the  pale  of  an  enormous,  un- 
limited, and  irresponsible  power,  and  so  subject  themselves  to  an  "  inequality." 
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Now,  that  a  citizen  of  a  state,  when  be  emigrates  into  a  territory,  lays  down  the 
character  of  a  citizen  of  the  state  from  whicli  ho  removes,  so  far  as  the  rights  and 
privileges  secured  to  him  by  the  Constitution  as  a  citizen  of  a  state  are  concerned, 
I  believe  to  be  entirely  true.  For  example,  he  cannot  sue  a  citizen  of  another 
state  iu  the  courts  of  the  United  States,  by  reason  of  his  citizenship,  after  he  has 
become  an  inhabitant  of  a  territory.  But  let  us  see  whether  it  be  true  that  he 
subjects  himself  to  an  arbitrary  and  unlimited  power  of  legislation  and  govern- 
ment. In  the  Constitution,  as  originally  adopted,  there  are  certain  very  impor- 
tant limitatious  imposed  upon  all  the  legislative  powers  of  Congress,  wherever 
they  may  be  exercised,  and  iu  the  amendments  there  are  many  more.  The  pro- 
visions of  the  Constitution  respecting  the  habeas  corpus,  bills  of  attainder,  and  ex 
post  facto  laws,  titles  of  nobility,  the  definition,  evidence,  and  punishment  of 
treason,  and  religious  tests  for  office,  are  positive  restrictions  which  Congress  can 
violate  nowhere.  I  hold  the  same  to  be  true  with  respect  to  trial  by  jury  for  crime. 
With  respect  to  the  rights  secured  by  the  amendments,  it  is  clear  that  Congress 
can  make  no  law  respecting  an  establishment  of  religion,  or  prohibiting  the  free 
exercise  thereof,  or  abridging  the  freedom  of  speech  or  of  the  press,  or  the  right  of 
the  people  peaceably  to  assemble  and  to  petition  for  a  redress  of  grievances;  that  no 
soldier  can  in  time  of  peace  be  quartered  in  any  house  without  the  consent  of  the 
owner,  nor  iu  time  of  war  but  in  a  manner  prescribed  by  law  ;  that  unreasonable 
searches  and  seizures  are  prohibited,  and  that  warrants  must  issue  upon  proba- 
ble cause,  supported  by  oath,  etc. ;  that  for  capital  or  otherwise  infamous  crimes 
there  must  be  a  presentment  by  a  grand-jury  ;  that  no  man  can  be  compelled  to 
be  a  witness  against  himself,  nor  be  deprived  of  life,  liberty,  or  property  without 
due  process  of  law  ;  aud  that  private  property  caunot  be  taken  for  public  use 
without  just  compensation  ;  that  iu  suits  at  common  law,  exceeding  twenty  dol- 
lars in  value,  there  must  be  a  trial  by  jury ;  that  excessive  bail  cannot  be  re- 
quired, nor  excessive  fines  imposed,  nor  cruel  and  unusual  punishments  inflicted. 
All  these  are  restrictions  upon  all  the  legislative  powers  of  Congress,  aud  it 
would  be  idle  to  contend  that  they  apply  only  to  those  powers  when  exercised  in 
the  states.  I  do  not  say  that  they  would  bo  applicable  to  a  district  of  country 
conquered  from  au  enemy,  while  it  remained  iu  our  military  occupation,  or  to  a 
place  purchased  for  a  military  or  naval  station  without  the  limits  of  the  Union. 
I  am  treating  now  of  "the  territory"  contemplated  and  intended  in  the  third 
section  of  the  fourth  article,  iu  respect  to  which  I  have  shown  that  the  framers 
of  the  Constitution  intended  to  provide  a  legislative  power;  aud  I  say  that  if 
there  is  any  legislative  power  whatever  provided  in  the  authority  to  "make  all 
needful  rules  aud  regulations,"  it  is,  like  all  the  other  legislative  powers,  subject 
to  these  restrictions,  which  declare  that  certain  things  shall  not  be  done,  and 
that  certain  other  thiugs  shall  be  done. 

But  to  return  to  the  power  itself.  I  submit  to  your  Honors  that,  considering 
the  object  for  which  it  was  to  be  created,  and  the  relations  between  the  Uuited 
States  and  Virginia  under  the  deed  of  cession,  it  was,  a  priori,  to  have  been  ex- 
pected that  the  convention  would  create  such  a  power  as  I  have  described. 
What  was  the  object  for  which  the  power  was  to  be  given  ?  To  prepare,  in  a 
new  aud  uuoccupied  country,  "states"  for  admission  into  this  Union.  What  is 
a  state  ?     Is  it  an  aggregation  of  men  living  without  law  ?     No ;  it  is  a  political 
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society  founded  in  social  order;  and  for  that  Older  it  must  be  trained.  Before 
the  particular  form  of  the  body  politic,  called  in  our  system  a  "state,"  is  formed, 
there  must  be  an  interval.  That  interval  must  be  occupied  with  the  restraints 
and  protections  of  law.  Iu  other  words,  there  must  be  government ;  which  is  only 
saying  that  there  must  be  legislative  power.  Where  shall  that  legislative  power 
reside?  By  the  law  of  nature  it  is  in  the  individuals  settling  ou  the  soil  of  the 
territory.  But  the  framers  of  the  Constitution  were  not  legislating  to  enact  the 
law  of  nature,  or  to  carry  it  out ;  but  to  provide  a  positive  code  of  political  law 
that  should  vest  somewhere  this  legislative  power  necessary  to  the  wants  of  a  new 
society.  They  said,  therefore,  this  power  of  legislation  shall  not  reside  where  the 
law  of  nature  would  leave  it,  but  in  the  Congress  of  the  United  States.  They 
shall  have  power  to  make  all  the  needful  rnles  and  regulations  required  to  accom- 
plish the  work  that  is  to  bo  done  :  first,  because  there  is  to  be  an  interval  during 
which  there  must  be  authority  somewhere  ;  secondly,  because  there  is  cast  upon 
the  United  States,  by  the  cession  of  Virginia,  the  trust  of  superintending  the 
formation  of  that  region  into  states ;  and,  thirdly,  because  to  admit  the  law  of 
nature  to  operate  would  be  to  surrender  the  whole  control,  municipal  government, 
corporation,  private  rights,  political  relations,  everything  out  of  the  bauds  of  the 
United  States,  who  are  the  trustees  under  the  cession,  into  the  hands  of  those  who 
are  not  the  trustees.  I  say,  therefore,  there  were  reasons,  a  priori,  for  this  pro- 
vision ;  and  this  brings  me  to  the  phraseology  of  the  clause. 

We  have  had  much  criticism  by  both  of  the  learned  counsel  for  the  defendant 
iu  error  upon  the  meaning  of  the  word  "  territory  "  in  this  clause  of  the  Constitu- 
tion. It  is  insisted  tli:it  it  means  land,  and  nothing  else.  If  this  be  so,  the  con- 
sequence seems  to  follow,  as  in  one  part  of  their  arguments  they  have  contended, 
that  the  power  or  powers  granted  in  the  section  extend  to  nothing  but  the  dis- 
posal of  the  soil.  How  the  learned  counsel  in  that  case  get  the  right  to  establish 
municipal  government  or  a  "  municipal  corporation,"  which  they  distinctly  admit 
iu  their  brief,  they  have  not  informed  us.  But  I  think  that  the  history  of  the 
formation  of  this  clause  opens  to  ns  the  source  of  municipal  and  political  govern- 
ment, as  well  as  of  the  power  to  dispose  of  the  soil.  The  primary  and  general 
sense  iu  which  the  framers  of  the  Constitution  used  the  term  "the  territory" 
was  that  in  which  it  was  used  in  the  deed  of  cession,  and  in  which  it  had  always 
been  used  since  the  cession.  They  meant  by  it  the  region  of  country  ceded  by 
Virginia  to  the  United  States,  and  they  spoke  of  it  as  "the  territory."  The 
United  States  had  no  other  territory;  they  did  not  then  expect  to  have  any  oth- 
er, except  such  as  might  be  ceded  to  them  by  other  states  under  similar  circum- 
stances, and  for  similar  purposes.  Now,  that  the  framers  of  the  Constitution  in- 
tended to  use  this  term  iu  the  clause  before  us  (using  it  but  once)  in  a  sense 
which  admits  of  its  application  to  the  soil  is  manifest  from  the  context.  The  rule, 
reddendi  singula  singulis,  refers  the  term  "territory"  to  the  power  to  "dispose  of," 
and  gives  it  the  signification  of  land.  In  that  construction  the  subject  qualifies 
the  power  and  the  power  qualifies  the  subject.  The  same  rule  refers  the  term 
"  territory  "  to  the  power  to  "  make  all  needful  rules  and  regulations  respecting  " 
it,  and  gives  it  the  signification  of  the  country  or  region  belonging  to  the  United 
States.  These  terms  embrace  a  legislative  power  just  as  complete,  just  as  effica- 
cious, as  if  the  words  "exclusive  legislation"  had  been  employed.     But  if  you 
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say  that  they  are  a  mere  repetition,  in  another  form,  of  the  power  to  "dispose  of" 
the  soil,  you  make  them  merely  tautological ;  whereas  there  are  no  tautologies  to 
be  found  in  the  Constitution  of  the  United  States.  It  would  be  a  violence  of 
construction  unwarranted  by  anything  else  in  the  instrument  to  suppose  that 
words  of  an  altogether  wider  scope  and  signification  were  employed  as  a  bare 
repetition  of  the  idea  of  disposing  of  the  soil. 

In  this  connection  I  wish  to  notice  an  objection  takeu  by  the  learned  counsel 
(Mr.  Geyer)  who  opened  the  cause  for  the  defendant  in  error.  He  put  to  us  the 
inquiry,  with  great  significance,  how  it  happens,  if  these  words  "to  make  all 
needful  rules  and  regulations"  were  intended  to  give  a  legislative  power — how  it 
happens  that  the  framers  of  the  Constitution  did  not  employ  the  terms  "  exclusive 
legislation,"  which  they  used  to  establish  the  authority  of  Congress  over  the  Dis- 
trict of  Columbia  and  over  places  that  might  be  ceded  for  forts,  arsenals,  and 
dock-yards?  I  think  I  can  tell  him.  The  framers  of  the  Constitution  knew 
very  well  that  if  a  seat  of  government  were  to  be  obtained  for  the  United  States^ 
which  they  did  not  mean  peremptorily  to  direct,  it  must  be  obtained  here,  some- 
where in  the  centre  of  the  Union,  by  a  future  cession  from  a  state  or  states  that 
had  always  had  jurisdiction  over  the  tract  that  might  be  ceded.  It  was  neces- 
sary, therefore,  to  employ  a  term  which  should,  by  its  immediate  operation  upon 
the  cession,  exclude  the  possibility  of  any  exercise  of  state  authority  after  the  ces- 
sion, aud  fix  the  authority  of  Congress  as  the  sole  anthority  by  which  the  ceded 
tract  was  to  be  governed.  The  same  was  true  of  the  places  that  might  thereafter 
be  ceded  for  forts  and  dock-yards.  But  with  respect  to  the  territory  northwest 
of  the  Ohio  there  was  no  such  necessity  for  excluding  the  possibility  of  state  ju- 
risdiction. The  jurisdiction  of  Virginia,  or  all  her  claim  and  possibility  of  juris- 
diction, had  passed  to  the  United  States  years  before  the  Constitution  was 
framed.  There  was  no  necessity,  therefore,  to  give  effect  and  operation  to  the 
idea  that  the  jurisdiction  of  the  United  States  was  to  bo  exclusive  of  auy  State 
jurisdiction.  But  it  was  necessary,  in  order  to  vest  iu  Congress  a  full  legislative 
power  to  exercise  the  jurisdiction  of  the  United  States,  to  use  words  which 
would  describe  such  a  power ;  aud  this  was  done  by  the  terms  "  to  make  all  need- 
ful rules  and  regulations." 

But  our  learned  opponents  think  that  they  find  in  the  term  "or  other  proper- 
ty," which  follows  immediately  after  the  word  "  territory,"  conclusive  proof  that 
the  latter  term  meant  nothing  but  land.  The  simple  answer  to  this  is,  that  it 
was  just  as  proper  to  follow  the  word  "  territory  "  with  the  expression  "other 
property,"  if  "  territory  "  mean  the  region  of  country  whose  soil  and  jurisdiction 
had  been  quitclaimed  by  Virginia  to  the  United  States,  as  it  would  have  been 
upon  the  supposition  that  "territory  "  included  nothing  but  the  soil ;  for  whether 
this  term  includes  more  or  includes  less,  everything  that  it  did  include  was  tho 
property  of  the  United  States.  It  is  obvious,  however,  from  the  history  of  the 
clause,  that  the  words  "or  other  property  belonging  to  the  United  States"  were 
used  to  extend  the  powers  of  disposal  and  regulation  to  those  other  claims  which 
the  United  States  had  within  the  asserted  boundaries  of  other  states,  or  might 
thereafter  have  under  the"  cessions  of  other  states  besides  Virginia. 

Having,  then,  arrived  at  two  results— first,  that  tho  clause  embraces  two  sep- 
arate but  connected  powers ;  second,  that  one  of  them,  which  I  call  the  legislative 
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power,  was  intended  to  effect  a  great  purpose  of  national  policy  in  the  prepara- 
tion of  new  states  for  admission  into  the  Union — I  proceed  to  inquire  whether 
that  purpose  can  he  answered  hy  treating  the  power  as  anything  less  than  what 
is  described  hy  the  words  in  which  it  is  granted. 

And  here  it  is  immaterial  which  branch  of  the  argument  the  other  side  may 
elect  to  take.  They  must  admit  that  the  words  mean  something.  Take,  first,  the 
establishment  of  governments  within  the  territory.  Congress  makes  a  law  hav- 
ing reference  to  the  organization  of  a  territorial  government.  Somebody  refuses 
to  obey  it,  under  the  allegation  that  Congress  have  exceeded  their  powers  by 
going  beyond  the  object  of  the  clause ;  he  is  prosecuted,  and  brings  his  case  here 
by  writ  of  error.  Your  Honors  look  into  the  Constitution,  and  find  that  Congress 
has  power  to  make  "  all  needful  rules  and  regulations  respecting  the  territory,'' 
and  you  tell  him  that  the  particular  law  of  which  he  complains  was  made  respect- 
ing the  territory  in  question.  But,  says  the  plaintiff  in  error,  this  law  was  not 
within  the  power,  because  it  was  not  "needful"  in  the  exercise  of  the  power  to 
erect  a  government.  Is  that  a  judicial  question?  Is  it  a  question  which  your 
Honors  can  decide?  What  means  has  the  judicial  department  for  determining 
it?  And  yet  if  the  doctrine  contended  for  on  the  other  side  be  correct,  your 
Honors  must  determine  it,  either  with  or  without  means ;  for  if  the  power  grant- 
ed in  this  section  be  anything  less  than  a  full  legislative  power — if  it  is  confined 
to  certain  specific  objects — the  question  whether  the  subject  of  a  particular  law 
is  within  thoso  objects  can  only  be  determined  by  determining  whether  the  par- 
ticular legislation  is  "  needful." 

This  illustration  shows  that  the  moment  you  reduce  the  words  below  their 
natural  import  and  say  that  they  are  not  applicable  to  this  or  that  particular  sub- 
ject, you  bring  into  this  court  as  a  judicial  question  one  that  is  not  only  in  its 
nature  a  political  question,  but  one  that  is  made  political  hy  the  very  terms  of 
the  grant;  for  if  the  terms  of  the  grant  are  made  to  embrace  only  a  few  specific 
objects — less  than  all  the  objects  of  legislative  power — then  the  question  whether 
the  particular  subject  of  a  law  is  "  needful "  for  the  purposes  of  the  granted 
power  will  be  identical  with  the  question  whether  the  subject  of  the  law  is  with- 
in the  scope  of  the  granted  power.  But,  on  the  other  hand,  if  the  words  are  held 
to  include  all  subjects  of  legislation  within  the  territory,  the  question  whether 
a  particular  law  is  needful  cannot  become  confounded  with  the  question  whether 
its  subject  is  within  the  granted  power. 

Let  me  illustrate  my  meaning  by  supposing  another  case.  Tbe  gentlemen  on 
the  other  side  claim  that  the  power  is  limited  to  the  disposal  of  the  land.  '  Very 
well.  Congress  pass  a  law  that  no  land  in  a  particular  territory  shall  be  sold  to 
anybody  but  a  white  man.  A  colored  man  makes  an  entry,  pays  his  money,  and 
hy  some  oversight  gets  his  patent.  The  title  descends,  gets  into  dispute,  and  the 
case  is  brought  here.  Those  who  claim  under  the  colored  man  allege  that  the  law 
was  not  within  the  power  of  Congress,  because  it  was  not  "  needful "  to  the  exer- 
cise of  the  power  of  selling  land ;  and  your  Honors  must  determine  whether  it 
was  "needful"  in  order  to  determine  whether  it  was  within  the  particular  and 
special  power  alleged  to  be  the  only  subject  of  the  grant.  But  let  us  suppose  that 
Congress  has  a  general  legislative  power  over  all  subjects  within  the  territory, 
and  the  same  case  comes  here.     Your  Honors'  answer  to  it  will  be,  "  Congress 
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have  full  authority  to  legislate  about  everything  in  a  territory  that  can  bo  the 
subject  of  legislation  anywhere ;  and  the  question,  of  the  needfulness  of  their  leg- 
islation does  not  determine  the  extent  of  their  power.  If  you  are  aggrieved,  there 
are  chambers  above  and  a  mausiou  at  the  other  end  of  the  avenue  to  which  you 
must  go  for  relief." 

Now,  may  it  please  your  Honors,  is  not  this  reasoning  justly  applicable  to  the 
matter  of  slavery  in  a  territory,  which  nobody  will  deny  to  be  a  subject  of  legis- 
lative regulation,  wherever  legislative  power  exists  ?  Let  mo  press  the  consider- 
ations which  I  have  urged,  not  upon  the  feelings,  but  upon  the  judgment  of  the 
bench.  Are  your  Honors  to  sit  here  between  the  contending  parties  of  the  Re- 
public, or  its  extremest  factious,  the  pro-slavery  and  the  anti-slavery,  and,  as 
their  successive  projects  take  the  form  of  legislation  for  territories,  are  you  to 
determine  what  is  "  needful "  for  the  welfare  of  the  country  ?  Is  this  bar — sacred 
to  the  high  debates  of  jurisprudence  aud  renowned  for  them  throughout  the 
world — to  be  turned  into  an  arena  for  politic.il  combatants  to  discuss  questions 
of  social  theory,  the  value,  the  diguity,  the  blessing  of  this  or  that  form  of  labor, 
the  equality  or  inequality  of  races,  the  claims  of  sections  upon  the  territories  ? 
And  when  the  wrangle  is  ended,  terminated  by  your  Honors'  rule,  or  worn  out  by 
its  own  ferocity,  you  are  to  retire,  aud,  by  such  principles  and  upon  such  consid- 
erations as  you  may,  you  arc  to  determine  what  is  "  needful "  for  the  public  good ! 
The  idea  is  somewhat  startling  ;  and  yet  to  this  it  must  come  unless  Congress  is 
admitted  to  be  the  absolute,  supreme,  and  final  judge  of  what  the  Constitution 
has  committed  to  its  political  discretion.  I  think,  Mr.  Chief-justice,  when  what 
I  have  described  shall  occur,  that,  speaking  for  your  brethren  and  yourself,  you 
would  be  entitled  to  say,  "  We  sit  to  administer  the  judicial  power.  Go  to  those 
who  can  determine  such  a  question,  and  who  are  entitled  to  speak  the  voice  of 
the  people.  Our  voice  is  the  interpretation  of  the  law  ;  and  from  that  interpre- 
tation the  Constitution  has  withdrawn  the  question  of  what  is  a  true  policy." 

But  it  remains  for  me,  before  I  leave  this  part  of  the  subject,  to  attend  to  one 
of  the  positions  taken  by  the  learned  counsel  (Mr.  Geyer)  who  opened  on  the  other 
side.  "  Creating  a  municipal  corporation,"  he  said,  "  is  a  different  affair  from  leg- 
islating on  the  rights  of  individuals."  One  of  them  he  admits,  the  other  he  denies 
to  be  within  the  power  of  Congress.  Now,  in  a  certain  very  obvious  sense,  there 
may  be  a  great  difference  between  creating  a  municipal  corporation  and  legislat- 
ing on  the  rights  of  individuals.  But  the  question  hero  is,  whether  that  differ- 
ence shows  that  either  of  them  is  not  within  the  granted  power?  Let  us  examine 
that  question.  What  constitutes  the  difference  with  respect  to  the  power?  Both 
are  within  the  territory;  both  are  subjects  of  ordinary  legislation;  both  are 
equally  restrained  or  unrestrained  by  the  restrictions  of  the  Constitution,  accord- 
ing as  you  hold  that  those  restrictions  do  or  do  not  extend  to  the  territories.  So 
far  they  are  alike.  Are  theynpt  equally  alike  in  reference  to  the  standard  by 
which  the  Constitution  places  every  law  respecting  a  territory  within  the  judg- 
ment of  Congress  as  to  its  necessity?  The  corporation  is  clearly  to  be  referred 
to  that  standard.  Whether  it  shall  be  made  at  all ;  how  it  shall  be  made ; 
how  and  when  it  shall  be  changed  —  all  this  rests  in  the  judgment  of  Con- 
gress as  to  its  necessity.  Is  it  any  otherwise  with  regard  to  the  rights  of  indi- 
viduals, except  so  far  as  they  may  be  fixed  by  the  Constitution  itself?    What  con- 
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stitutes  the  distinction  ?  If  both  corporation  aud  personal  rights  are  within  the 
territory,  if  both  are  subjects  on  which  legislative  power  can  act,  if  both  are  un- 
restrained by  any  special  provision  of  the  Constitution  forbidding  legislation  re- 
specting them,  then  both  are  equally  to  be  referred  to  the  standard  of  what  is 
"needful,"  and  that  standard  is  fixed  by  the  terms  of  the  grant  in  the  judgment 
of  Congress,  and  nowhere  else. 

The  last  proposition  which  I  am  to  request  the  Court  to  examine  is — 
III.  That  the  objections  which  have  been  here  urged  to  the  existence  of  this  power 
all  resolve  themselves  into  abuses  of  it,  which  in  no  degree  touch  the  question  or 
define  the  limits  of  the  power  itself.  One  of  the  principal  objections  to  which  we 
have  listened  is,  that  if  it  is  a  general  legislative  power  it  becomes  perpetual.  Both 
the  learned  couusel  have  iusisted  on  this  in  different  forms.  My  friend  (Mr.  Johu- 
son)  who  closed  the  case  upon  the  other  side  declared  with  great  emphasis  that  the 
power  is  "not  exhausted  with  the  termination  of  the  territorial  existence;"  and 
he  cited  in  proof  of  this  the  eighth  section  of  the  Act  of  1820,  commonly  called 
the  Missouri  Compromise,  by  which  Congress  undertook  to  prohibit  slavery  north 
of  a  certain  line  "  forever."  The  other  counsel  (Mr.  Geyer)  spoke  of  the  power  as 
a  power  of  "dictating  the  state  constitution,"  aud  one  that  would  "make  white 
men  slaves." 

I  marvel  that  two  such  experienced,  able,  aud  distinguished  advocates  and 
jurists  did  not  see  two  or  three  very  obvious  answers  to  this.  In  the  first  place, 
they  might  have  remembered  that  the  very  terms  of  the  grant  limit  the  power 
to  the  territorial  existence.  And  did  they  not  know  that  even  during  the  territo- 
rial existence  there  is  no  potency  in  the  word  "forever"  that  can  irrevocably 
fasten  any  line  of  policy  upon  any  territory?  The  legislation  of  the  last  few 
years  shows  plainly  enough  that  there  is  no  magic  in  that  word  to  prevent  its 
beiug  expunged  from  the  statute-book  at  any  time;  as,  indeed,  it  must  be,  in  any 
legislation,  a  term  of  the  merest  surplusage.  I  marvel,  also,  that  the  learned 
counsel  did  not  see  that  by  no  exertion  of  the  power  in  a  territory,  however  long 
continued,  can  any  character  be  impressed  upon  the  state  constitution  which  the 
people  of  the  state,  after  they  have  become  such,  canuot  change  in  an  instant. 
The  learned  counsel  (Mr.  Geyer)  referred  us  to  the  attempt  that  was  made  in  Con- 
gress, when  Missouri  first  sought  admission  into  the  Union,  to  dictate  to  her  con- 
cerning a  feature  of  her  constitution.  If  he  referred  to  the  effort  made  in  1818-19 
to  compel  Missouri  to  form  a  constitution  prohibiting  slavery,  I  say  it  in  his  pres- 
ence, with  all  the  pain  that  can  belong  to  one  generation  when  speaking  of  the 
acts  of  another,  that  the  attempt  was  wrong.  Congress  has  no  right,  when  u 
state  asks  admission  into  the  Union,  to  dictate  the  provisions  of  its.  republican 
constitution;  and  had  1  a  vote  to  give  on  such  an  occasion,  I  know  of  nothing 
that  would  induce  me  to  exclude  a  new  state  whose  people,  without  improper  in- 
terference and  without  fraud,  appeared  to  have  voluntarily  and  deliberately 
chosen  to  have  slaves  among  them.  But  the  learned  counsel  should  have  placed 
that  act  of  wrong  where  it  belongs,  not  as  an  exercise  of  the  power  of  making 
rules  and  regulations  for  a  territory,  hut  as  an  exercise  of  the  power  to  admit  a 
state.  Of  that  power  it  was  an  abuse.  It  was  neither  an  abuse  nor  a  use  of  the 
power  of  territorial  regulation,  and  its  occurrence  in  history  is  no  more  to  be 
cited  as  proof  that  the  power  of  Congress  over  the  territories  is  not  a  full  legisla- 
II.— 33 
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tive  power  while  the  territorial  condition  continues  than  it  would  have  been  if  it 
had  occurred  in  the  exercise  of  the  power  to  regulate  commerce,  or  of  any  other 
power  with  which  Congress  is  invested. 

As  a  further  proof  of  the  perpetual  character  of  this  power,  both  of  the  learned 
counsel  have  suggested  that  its  exercise,  in  a  certain  way,  upon  certain  subjects, 
may  leave  upon  the  structure  of  society  in  a  territory  consequences  that  may  last 
forever,  and  that  this  is  contrary  to  the  spirit  of  American  liberty.  I  beg  to 
know  if  it  has  not  been  true  of  all  legislative  power  since  the  world  began  that 
it  has  left  upon  us  some  consequences  of  the  manner  in  which  it  has  been  exer- 
cised ?  Have  not  all  the  dynasties  that  have  passed  over  that  branch  of  the  race 
of  Adam  to  which  we  belong  left  npou  us  the  impress  of  their  legislation?  All 
that  has  been  done  by  government,  all  the  former  structure  of  civilization,  all 
past  habits  of  thought  and  feeling,  all  that  has  been  made  and  unmade  as  law,  all 
that  has  been  permitted  and  all  that  has  been  prohibited,  has  contributed  directly 
or  indirectly  to  mould  the  present  form  and  spirit  of  society.  Are  we,  therefore, 
any  the  less  free?  What  is  that  political  freedom  which  we  value  above  the 
rubies  and  the  riches  of  earth  ?  Is  it  that  we  have  inherited  nothing  from  the 
past?  Is  it  the  test  of  freedom  to  be  able  to  say  that  the  legislative  power  of  a 
former  day  has  left  no  traces  upon  the  framework  of  society  ?  No ;  the  test  of 
freedom  is  this:  that  when  we  have  reached  the  full  stature  of  a  state,  and  have 
put  on  the  authority  of  independent  self-government,  we  are  at  liberty  to  wipe 
out  all  that  has  come  down  to  us,  and  to  reconstruct  society  according  to  the 
pleasure  of  our  own  sovereign  minds.  As  it  has  been  with  us,  so  will  it  be  with 
the  people  of  every  territory  that  this  government  may  organize.  You  may  legis- 
late as  you  please,  you  may  construct  their  social  system  as  you  choose,  the  day 
will  come,  when  they  take  their  place  among  the  sovereign  states  of  this  Union, 
that  they  will  be  absolutely  free  to  undo  all  your  legislation,  and  to  adopt  any  con- 
dition or  form  of  society  that  is  consistent  with  a  republican  form  of  government. 

I  now  beg  the  attention  of  the  court 'for  u,  few  brief  moments  while  I  en- 
deavor to  state  what  I  understand  to  be  the  legislative  construction  which  the 
Constitution  received  at  the  hands  of  its  framers  and  their  contemporaries  iu  re- 
spect to  this  power.  I  shall  not  detain  the  court  long  upon  the  re-enactment  or 
confirmation  of  the  ordinance  of  1787  by  the  first  Congress  that  sat  under  the 
Constitution.  There  it  stands  upon  the  statute-book,  and  no  man  can  say  that  it 
was  not  an  exercise  of  legislative  power  over  personal  rights  and  relations  in  a 
territory.  But  that  was  au  exercise  of  power  to  prohibit  the  relation  of  servitude. 
I  turn  from  it,  therefore,  to  an  exercise  of  the  power  to  confirm,  to  sanction,  and 
to  perpetuate  that  relation.  On  the  2d  of  April,  1790,  Congress  accepted  a  cession 
of  the  claim  of  North  Carolina  to  a  certain  district  of  western  territory  which  has 
since  become  the  state  of  Tennessee.  One  of  the  conditions  of  the  deed  of  cession 
was  "  that  no  regulation  made  or  to  be  made  by  Congress  shall  tend  to  emanci- 
pate slaves."     (Statutes  at  Large,  I.  106.) 

I  pause  for  a  moment  upon  this  remarkable  language.  The  state  of  North 
Carolina,  assuming  that  Congress  has  power  to  regulate  slavery  in  a  territory, 
and  using  the  very  word  which  the  Constitution  employs  as  synonymous  with 
law,  thinks  proper  to  lay  that  power  under  a  restriction  with  respect  to  the  ter- 
ritory of  Tennessee.    Congress,  by  au  act  passed  May  26, 1790  (Statutes  at  Large,  I. 
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123),  organized  a  goverumeut  for  the  territory  upon  the  conditions  of  the  deed  of 
cession.  The  learned  couusel  opposed  to  us  will  call  this  a  compact.  It  is  no 
matter  whether  it  was  a  compact  or  something  else ;  it  proceeded  upon  the  as- 
sumed principle  that,  without  a  restriction,  Cougress  would  have  power  to  regu- 
late the  emancipation  of  slaves.  This  occurred  in  the  presidency  of  Washing- 
ton, Mr.  John  Adams  being  vice-president,  Mr.  Jefferson  secretary  of  state,  Mr. 
Hamilton  secretary  of  the  treasury,  and  many  of  the  framers  of  the  Constitution 
being  in  Congress. 

The  next  action  of  Congress  to  which  I  wish  to  refer  is  that  relating  to  the 
territory  of  Mississippi,  organized  by  statute  of  April  7,  1798.  The  seventh  sec- 
tiou  of  that  act  prohibited  the  importation  of  slaves  into  the  territory  from  any 
place  out  of  the  limits  of  the  United  States,  leaving,  by  clear  implication,  a  right 
to  introduce  them  from  places  within  the  United  States.  The  third  section  of  the 
act  made  this  implication  perfectly  conclusive  ;  for  it  excluded  the  operation  of 
the  freedom  clause  in  the  ordinance  of  1787,  by  an  exception  which  prevented  it8 
application  to  Mississippi.  When  the  bill  was  pending  in  the  House  of  Repre- 
sentatives, Mr.  Thatcher,  of  Massachusetts,  moved  to  strike  out  this  exception, 
upon  the  ground  that  the  government  of  the  United  States,  having  itself  origi- 
nated in  and  been  founded  on  the  rights  of  man,  could  not  consistently  estab- 
lish a  subordinate  government  in  which  slavery  was  to  be  both  tolerated  and 
sanctioned  by  law.  A  very  instructive  debate  ensued  upon  this  motion,  but 
it  received  only  twelve  votes;  and  the  act  was  passed  containing  a  clear  and 
unequivocal  sanction  of  slavery  by  law.  (Annals  of  Congress,  Fifth  Congress, 
II.  1306-1312.) 

Afterwards,  in  1804  (March  26),  comes  the  act  to  organize  the  territory  of  Or- 
leans. This  act  contained  a  prohibition  against  the  introduction  of  all  slaves, 
"except  by  citizens  of  the  United  States  removing  into  the  territory  for  actual 
settlement,  and  being  at  the  time  of  such  removal  bona  fide  owners  of  such  slave 
or  slaves  ;  and  every  slave  imported  or  brought  into  the  territory  contrary  to  the 
provisions  of  this  act  shall  thereupon  be  entitled  to  and  receive  his  or  her  free- 
'  dom."  I  know  not  how  there  could  be  a  more  direct  and  explicit  assertion  by 
Congress,  both  of  a  power  to  emancipate  within  a  territory,  and  a  power  to  sanc- 
tion within  a  territory,  than  was  here  asserted.  The  whole  subject  is  regulated 
in  both  ways — by  prohibition  and  by  permission. 

Here  I  think  that  legislative  constructions  of  the  Constitution  should  cease  to 
be  resorted  to  ;  for  at  this  point  of  time  we  leave  the  actual  presence  of  its  fram- 
ers and  their  contemporary  generation. 

It  only  remains  for  me  to  submit  to  the  consideration  of  the  court  the  view 
which  I  entertain  of  the  right  of  acquiring  territory,  and  of  the  power  of  govern- 
ing it  when  acquired,  in  order  to  see  whether  the  territorial  clause,  as  it  is  some- 
times called,  is  or  is  not  applicable  to  possessions  acquired  by  conquest  or  treaty 
with  a  foreign  power,  and,  if  so,  when  its  application  can  be  said  to  commence. 

It  is  not  probable,  so  far  as  I  have  ever  been  able  to  ascertain,  that  the  fram- 
ers of  the  Constitution,  or  the  people  of  the  United  States  at  the  time  of  its  adop- 
tion, expressly  contemplated  the  acquisition  of  any  territory  in  addition  to  that 
ceded  by  Virginia  northwest  of  the  Ohio,  excepting  such  as  might  be  ceded  by 
some  of  the  other  states  under  similar  circumstances  and  for  the  same  purposes. 
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Although  the  right  to  navigate  the  Mississippi  through  its  outlet  to  the  sea  was, 
for  a  long  time  before  the  Constitution  and  immediately  at  that  time,  a  subject 
of  national  consideration  and  of  actual  negotiation  with  Spain,  it  does  not  ap- 
pear, so  far  as  I  know,  that  tho  people  of  the  United  States  then  contemplated 
the  acquisition  of  the  country  lying  at  the  mouth  of  the  river,  or  that  they 
looked  to  the  acquisition  of  any  other  foreign  territory.  The  framers  of  the  Con- 
stitution, therefore,  shaped  the  territorial  clause  (Art.  IV.  §  3)  with  refereuee  to 
the  special  object  of  the  formation  and  admission  of  new  states  to  be  formed  out 
of  the  territory  already  within  the  limits  of  the  United  States,  and  already  ceded 
by  one  of  the  states  of  the  Union  ;  but  at  the  same  time  they  made  it  a  general 
provision  by  extending  it  to  "  other  property  belonging  to  the  United  States ;" 
for  these  words,  as  I  conceive,  considering  their  context  and  the  objects  at  which 
the  framers  of  the  instrument  were  aiming,  must  be  construed  to  mean  other  ter- 
ritorial property  besides  that  intended  to  be  described  as  "  the  territory,"  which 
meant  the  particular  region  northwest  of  the  Ohio. 

But,  on  the  other  hand,  we  are  to  remember  that  this  government  possesses  the 
great  national  and  international  powers  of  making  war  and  of  making  treaties.  It 
is  the  settled  doctrine  of  this  court  that  these  powers  involve  the  power  of  acquir- 
ing territory,  either  by  conquest  or  by  treaty;  and  upon  this  ground  of  rigbt  ac- 
quisitions have  been  made  by  treaty  which  have  been  incorporated  into  the 
Union.  To  determine  the  extent  and  kind  of  authority  which  this  government 
may  exercise  over  a  conquered  country  we  must  look  to  the  law  of  nations. 
Having  the  power  of  making  a  conquest,  this  government  has  all  the  powers 
over  the  conquered  country  that  are  possessed  by  any  nation  when  it  has  made  a 
conquest.  It  may  be  governed  according  to  the  pleasure  of  the  conqueror,  which 
pleasure  is  limited,  if  at  all,  only  by  the  usages  of  civilized  nations  in  like  cases. 
With  respect  to  a  country  acquired  by  treaty,  if  the  treaty  contains  any  stipula- 
tions concerning  the  treatment  of  the  inhabitants,  the  power  of  the  nation  re- 
ceiving the  cession  is  limited  by  those  stipulatious.  If  the  treaty  is  silent,  the 
power  is  the  same  as  in  the  case  of  a  conquest,  and  its  nature  and  limits  are  to  be 
determined  by  the  law  of  nations.  The  power  to  acquire,  in  both  forms,  is  de- 
rived to  the  government  of  the  United  States  from  the  Constitution.  The  right 
to  govern  after  the  acquisition  is  made  is  derived  from  and  regulated  by  the  law 
of  nations,  aud  it  is  what  Chief -justice  Marshall  described  as  "the  inevitable 
consequence  of  the  right  to  acquire."     (1  Peters,  543.) 

From  these  positions  it  seems  necessarily  to  follow  that  when  the  United 
States  make  an  acquisition  by  conquest  or  by  treaty  (if  the  treaty  contains  no 
stipulations  that  limit  their  power),  they  may  hold  aud  govern  the  country  ac- 
quired in  any  manner,  and  for  any  length  of  time  iu  any  manner,  that  they 
may  see  fit,  so  long  as  they  choose  to  keep  it  iu  the  position  of  a  dependency  ex- 
ternal to  the  Union.  They  may  give  it  a  military  government  or  a  civil  govern- 
ment, or  no  government  other  than  the  arbitrary  will  of  a  proconsul ;  and  this 
power  continues  indefinitely  until  Congress  shall  determine  that  the  country  shall 
be  incorporated  into  the  Union.  When  that  time  arrives  —  aud  its  arrival  is  in 
the  uncontrollable  judgment  of  Congress,  in  the  absence  of  treaty  stipulations — I 
submit  that  a  change  takes  place  with  respect  to  the  source  of  the  power  to  gov- 
ern and  regulate. 
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The  American  Union  is  a  peculiar  incorporation  of  states  and  the  people  of 
states  into  a  general  government.  Into  this  Union  no  community  of  people, 
however  previously  existing,  can  be  admitted  save  in  a  peculiar  form,  known 
in  our  polity  as  a  "  state."  It  must  have  prepared  a  republican  form  of  gov- 
ernment, adapted  to  the  Constitution  of  the  United  States.  When,  therefore, 
Congress  has  decided  that  the  people  of  such  a  country  shall  have  the  privilege 
of  erecting  or  forming  themselves  into  a  "state,"  the  power  to  govern  them  un- 
der the  war  or  treaty  power  ceases,  for  this  manifest  reason  :  that  the  continued 
exercise  of  a  power  which  is  arbitrary  and  despotic  in  its  nature  is  inconsistent 
with  the  condition  of  society  necessary  to  the  successful  formation  of  the  institu- 
tions which  are  to  constitute  what  we  call  a  "  state."  But  before  the  "  state  " 
is  formed  there  must  be  an  interval,  and  during  that  interval  the  authority  of 
the  United  States  must,  in  some  form  and  from  some  source  of  power,  continue  to 
be  exercised.  The  form  and  the  source  of  power  here  applicable  are  to  be  found 
in  the  territorial  clause. 

If  I  have  rightly  stated  the  history  and  construction  of  that  clause,  it  was 
framed  for  the  purpose  of  providing  a  legislative  power,  by  which  Congress  can 
govern  a  territory  while  it  is  in  the  process  of  being  formed  into  a  state,  prepara- 
tory to  its  admission  into  the  Union.  There  is,  undoubtedly,  a  hiatus  in  the  text 
of  the  Constitution,  inasmuch  as  there  are  no  express  words  which  in  terms  es- 
tablish a  connection  between  the  two  clauses  of  the  section.  But  the  history  of 
both  the  clauses  conclusively  establishes  this  connection,  and  shows  the  purpose  of 
the  last  one.  The  nature  of  the  authority  which  is  provided  in  this  territorial 
clause  is  clearly  distinguishable  from  the  authority  that  results  as  an  "  inevi- 
table consequence  "  from  the  acquisition  by  conquest  or  by  treaty;  It  is  a  legis- 
lative authority ;  it  must  be  exercised  in  the  forms  of  law,  by  rule,  by  regulation. 
The  legislation,  moreover,  must  be  such  as,  in  the  judgment  of  Congress,  is  "  need- 
ful ;"  that  is  to  say,  the  authority  which  is  to  be  exercised  is  not  to  be  arbitrary, 
not  to  be  capricious,  and  not  to  be  exerted  by  the  will  of  the  executive  under  the 
war  power  or  the  treaty  power;  but  it  is  to  be  exercised  through  the  judgment 
of  Congress  as  the  legislative  department,  and  by  such  provisions  of  law  as  that 
department  shall  determine  to  be  "  needful."  Concerning  the  fitness  of  such  a 
power,  and  the  propriety  of  applying  it  to  the  condition  of  things  existing  after 
it  has  been  decided  that  a  community  external  to  the  Union  shall  be  formed  into 
a  "  state,"  there  cannot  be  two  opinions. 

I  have  submitted  these  views  for  the  purpose  of  asking  the  court  to  consider 
whether  they  do  not  reconcile  the  language  used  by  Chief-justice  Marshall  in  the 
case  of  the  American  Insurance  Company  vs.  Canter,  and  whether  they  do  not 
show  that  the  alleged  uncertainty  in  his  mind  concerning  the  source  of  the  power 
of  territorial  government  had  in  truth  no  real  existence.  But  I  am  trespassing 
upon  time  that  belongs  to  other  suitors,  and  detaining  the  court.  I  connected 
myself  with  this  cause  solely  from  an  impulse  of  duty,  or  what  seemed  to  me  a, 
duty,  in  the  peculiar  position  in  which  the  counsel  for  the  plaintiff  in  error  (Mr. 
Blair)  stated  himself  in  his  opening  to  have  beeu  placed,  by  circumstances  which 
had  made  it  impracticable  for  him  to  obtain  assistance  in  the  argument  of  his 
case.  Having  discharged  that  duty  in  a  necessarily  imperfect  manner,  I  now 
commit  the  cause  to  the  court. 
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AN  UNPUBLISHED  NOTE  BY  MR.  CURTIS 

CONCERNING  CERTAIN  CRITICISMS  OF  HIS  VIEWS. 

In  a  recent  work  by  a  distinguished  citizen  of  Virginia  ray  views  of  the 
character  of  the  Federal  Constitution  and  the  nature  of  sovereignty  have  been 
sharply  criticised  in  the  following  passage: 

"  It  became  immediately  apparent  [after  the  late  civil  war  began]  how  impos- 
sible it  was  to  conduct  such  a  war  within  the  pale  of  the  Constitution.  That  in- 
strument never  contemplated  a  war  of  states  upon  states,  a  section  upon  a  section. 
Why,  the  idea  is  a  monstrous  one  that  Virginia  [represented  in  the  Federal  Con- 
vention] would  ever  have  acquiesced  in  a  power  vested  in  other  people  to  crush 
their  own  state.  And  how  idle  it  is  to  talk,  as  Mr.  George  Ticknor  Curtis  does, 
of  the  power  vested  in  the  government  to  enforce  its  own  laws  as  distinguished 
from  coercion  anticipating  the  action  of  the  states.  He  admits  that  the  found- 
ers carefully  excluded  from  the  powers  delegated  to  the  government  the  power 
of  coercing  a  state,  and  yet  contends  for  no  limit  to  the  employment  of  force  upon 
individuals."  (The  Life  and  Times  of  the  Tylers,  by  John  G.  Tyler.  In  Two 
Volumes.  Richmond,  Virginia,  1885.  Volume  II.  p.  656.  The  writer  of  this 
book  is  a  son  of  the  late  President  John  Tyler,  and  is  at  the  head  of  William  and 
Mary  College  in  Virginia.) 

At  the  risk  of  seeming  again  to  do  something  "idle,"  I  take  this  occasion  to 
restate  the  grounds  on  which  I  have  heretofore  maintained  the  distinction  be- 
tween coercing  a  state  to  remain  in  the  Union  aud  compelling  citizens  to  obey  the 
laws  of  the  United  States.  This  subject  continues  to  be  important,  not  because 
there  is  even  a  remote  probability  that  the  doctrine  of  secession,  with  its  result- 
ing consequeuces,  as  they  were  claimed  iu  1860-61,  will  ever  be  again  acted  upon, 
hut  because  it  will  always  be  necessary  for  the  people  of  the  United  States  to 
have  a  true  understanding  of  that  period  of  our  history,  and  of  the  authority  of 
the  Federal  Government  to  put  down  all  obstructions  to  the  enforcement  of  the 
laws  of  the  United  States  upon  individuals.  Mr.  Tyler  maintains,  as  others  be- 
fore him  have  maintained,  that  this  could  not  be  done  within  the  pale  of  the  Con- 
stitution, and  that  there  is  no  solid  distinction  between  coercing  a  state  and  co- 
ercing its  individual  inhabitants.  But  the  rights  and  the  just  autonomies  of  the 
states,  as  bodies  politic,  cannot  be  defended  unless  the  distinction  between  coerc- 
ing a  state  and  coercing  its  individual  inhabitants  be  secured.  It  does  not  seem 
to  have  occurred  to  the  advocates  of  the  right  of  secession  that  their  doctrines 
involved  the  very  serious  consequence  that  if,  under  the  Constitution  of  the 
United  States,  a  state  could  absolve  its  inhabitants  from  all  obligations  to  obey 
the  laws  of  the  United  States  by  adopting  an  Ordiuauce  of  Secession  from  the 
Union,  and  if  the  Federal  Government  has  no  power  to  counteract  that  result  by 
applying  force  to  individuals,  the  Union  is  dissolved,  aud  therefore  the  state  in 
question  can  derive  no  benefit  from  that  provision  of  the  Constitution  which  de- 
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clares  that  "  The  United  States  shall  guarantee  to  every  State  in  this  Union  a  Re- 
publican Form  of  Government,  anil  shall  protect  each  of  them  against  Invasion  ; 
and  on  Application  of  the  Legislature,  or  of  the  Executive  (when  the  Legislature 
cannot  be  convened)  against  domestic  Violence."  (Art.  IV.  §  4.)  Moreover,  in 
the  case  supposed,  and  on  the  doctrine  supposed,  how  are  the  prohibitions  which 
the  Constitution  has  laid  upon  the  legislative  power  of  Congress  and  those  which 
it  has  laid  upon  the  states  to  be  enforced,  if  a  state  can,  under  the  Constitution, 
leave  the  Union  at  its  own  pleasure  ?  It  is  no  answer  to  this  inquiry  to  say  that 
the  state,  after  it  has  loft  the  Union,  can  guarantee  to  itself  a  republican  form 
of  government,  or  can  lay  such  restrictions  upon  its  legislative  power  as  it  may 
think  proper.  The  Constitution  of  the  United  States  certainly  was  not  made  and 
adopted  in  any  expectation  that  the  Union  under  it  would  ever  be  dissolved  by 
such  a  process  as  secession.  It  was  framed  and  adopted  in  the  expectation  and 
with  the  intention  to  give  to  the  people  of  every  state  the  benefit  of  a  power  ex- 
ternal to  themselves,  to  afford  them  protection  against  internal  disorders  and 
external  violence.  The  people  of  every  state — the  people,  that  is  to  say,  of  the 
United  States — are  deeply  interested  in  the  preservation  of  this  power;  it  is  im- 
portant to  every  individual  inhabitant  of  every  state ;  and  it  constitutes  one  of 
the  strongest  reasons  for  the  adoption  of  the  Constitution,  "  iu  order  to  form  a 
more  perfect  Union,  establish  Justice,  insure  domestic  Tranquillity,  provide  for 
the  common  defence,  promote  the  general  Welfare,  and  secure  the  Blessings  of 
Liberty  to  ourselves  and  our  Posterity." 

Having  referred  to  the  Preamble  of  the  Constitution,  I  may  here  remark  that 
it  has  never  been  my  habit  to  interpret  it  in  the  loose  way  in  which  it  has 
often  been  interpreted.  I  admit  iu  the  fullest  manner  that  "We  the  People  of 
the  United  States"  does  not  mean  the  whole  people  of  the  Union  regarded  en 
masse,  or  as  a  consolidated  nation,  but  that  it  means  the  people  of  each  separate 
state.  I  deny  that  the  Preamble  is  any  source  of  power.  It  is  a  mere  declaration 
of  the  objects  to  be  accomplished  by  establishing  the  Constitution,  and  the  only 
sources  of  power  are  to  be  found  in  the  grants  which  the  Constitution  makes  of 
specific  legislative,  executive,  and  judicial  powers.  Protection  of  the  geueral 
welfare  is  like  every  object  to  be  secured  by  the  adoption  of  the  Constitution, 
and  it  can  be  accomplished  only  iu  the  modes  which  the  text  of  the  Constitution 
authorizes. 

I  gather  from  other  parts  of  Mr.  Tyler's  work  that  he  rests  his  view  of  the 
nature  of  the  Constitution,  as  every  one  must,  partly  upon  the  proceedings  which 
took  place  when  it  was  framed  and  adopted.  In  regard  to  these  proceedings,  so 
far  as  his  own  state  of  Virginia  is  concerned,' he  lias  brought  forward  a  fact  on 
the  significance  of  which  I  am  obliged  to  differ  with  him.  This  is,  that  the  state 
of  Virginia  expressly  reserved  the  right  of  annulling  her  act  ratifying  the  Fed- 
eral Constitution,  and  resuming  the  powers  granted  under  it  "whenever  the 
same  should  be  perverted  to  her  injury  or  oppression."  (Tyler,  II.  569.)  Mr. 
Tyler  also  refers  to  a  law  drawn  by  his  grandfather,  which  was  passed  by  the 
Legislature  of  Virginia  iu  1786,  before  the  assembling  of  the  Federal  Convention, 
as  proof  of  the  tenacity  with  which  the  people  of  the  state  adhered  to  their  own 
sovereignty  and  independence.  He  asks  how  it  is  possible  to  believe  that  the 
state  in  acceding  to  the  now  Constitution  [of  the  United  States]  thought  of  sur- 


520  CONSTITUTIONAL    HISTORY. 

rendering  that  which  was  deemed  so  precious  two  years  before.  Tlie  Virginia  law 
of  1786,  however,  was  passed  to  prevent  the  machinations  of  persons  who  wished 
to  sever  a  part  of  the  state  from  the  whole.  It  may  be,  therefore,  dismissed  from 
consideration  here  as  having  no  bearing  on  the  question  as  to  what  did  Virginia 
assent  when  she  ratified  the  Constitution  of  the  United  States. 

To  return  now  to  the  reservation  which  Virginia  made  in  her  act  of  ratifica- 
tion, two  things  are  to  be  observed :  1.  That  taking  the  words  of  the  reservation 
as  they  stand,  they  import  nothing  more  than  a  purpose  on  the  part  of  Virgiuia  to 
exercise  whatever  right  of  rescinding  the  powers  granted  under  the  Constitution 
"  whenever  they  should  be  perverted  to  her  injury  or  oppression"  that  she  could 
exercise  uuder  that  Constitution  and  as  a  member  of  the  Union  formed  by  it.  No 
one  denied  that  any  state  could  make  a  revolution  to  resist  intolerable  oppression. 
This  is  a  right  inherent  in  every  people,  whatever  may  be  the  form  or  nature  of 
the  government ;  and  whether  expressly  reserved  or  left  to  implication,  it  is  sanc- 
tioned by  all  but  the  advocates  of  the  divine  right  of  kings.  So,  too,  under  the 
Constitution  of  the  United  States,  every  state  had  and  now  has  a  right  to  concert 
measures  with  the  other  states  for  amending  its  provisions,  wheuever  its  pow- 
ers have  been  transcended  or  abused.  This  latter  right  is  doubtless  the  one  to 
which  the  Virginia  reservation  meant  to  refer.  2.  The  people  of  Virginia  knew 
that  every  other  state  in  the  Union  which  ratified  the  Federal  Constitution  did 
so  unconditionally  and  without  any  reservation  whatever.  Virginia  had  no  more 
or  greater  right  to  secede  from  the  Union  on  her  own  assumption  that  the  Federal 
Government  perverted  its  powers  to  her  injury  and  oppression  than  any  other 
state  had.  They  had  all  granted  these  powers  of  political  goverumeut,  and  each 
had  a  right  to  the  preservation  of  the  government  constituted  by  the  grant. 

Lest,  however,  the  controversy  may  degenerate  into  a  dispute  about  the  mean- 
ing of  a  word,  it  may  be  well  to  define  here  what  I  mean  by  "  sovereignty"  and 
what  Mr.  Tyler  appears  $o  mean.  He  says :  "  Sovereignty  is  the  will  of  the  sov- 
ereign people,  and  government  which  is  a  mere  servant  or  trustee  cau  never  be 
sovereign,  for  it  wields  delegated  powers  only.  The  people  might  have  a  hundred 
governments,  eacli  a  specific  power,  without;  surrendering  an  atom  of  sovereignty. 
Sovereignty  being  the  will  of  the  people,  is  spiritual  and  indivisible.  It  may 
grant  powers  for  the  commou  good,  but  the  invocation  of  those  powers  is  of  the 
essence  of  free  will.  Accordingly,  all  that  talk  of  the  Jacksou-Webster-Madison 
school  of  sovereignty,  part  delegated  to  the  Federal  Government  and  part  to  the 
State  Government,  is  the  merest  clap-trap  ever  devised."  He  adds  in  a  note, 
"The  error  lies  in  confusiugjjoioers,  which  are  capable  of  division,  with  sovereign- 
ty, which  is  not."  * 

"  Sovereignty,"  as  I  use  the  term,  and  as  it  is  used  by  other  American  publi- 
cists, means  simply  the  right  to  govern.  Undoubtedly,  sovereignty  is  the  will  of 
the  sovereign  people;  and  in  our  American  sense  all  government  is  derived  from 
that  will.     But  when  it  is  said  that  government  can  never  be  sovereign,  there  is 

*  Tyler,  I.  285.  I  do  not  turn  aside  to  comment  on  the  language  in  which  Mr.  Tyler 
speaks  of  the  doctrine  of  a  political  school  which  numbers  among  its  members  not  only 
such  men  as  Jackson,  Webster,  and  Madison,  but  many  of  the  most  distinguished  states- 
men and  publicists  of  the  Constitutional  era  and  of  subsequent  times. 
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a  begging  of  the  question,  for  it  may  be  the  will  of  the  people  that  a  particular 
government  shall  exercise  the  powers  of  sovereignty,  or,  in  other  words,  shall  hold 
and  exercise  the  power  of  governing.  I  have  elsewhere  said  that  the  frainers  of 
the  Constitution  of  the  United  States  made  a  great  discovery  in  the  science  of 
government,  which  was  that  political  powers,  or  the  powers  of  government,  may 
be  distributed  by  the  sovereign  people  among  different  governments,  part  of  them 
beiug  assigned  to  one  class  of  public  servants  or  trustees,  and  the  residue  being 
retained  by  the  sovereign  people,  and  bestowed,  according  to  their  pleasure,  on 
another  class  of  public  servants  and  trustees.  It  is  therefore  just  as  correct  to 
speak  of  the  sovereignty  of  the  Federal  Government  as  it  is  to  speak  of  the  sover- 
eignty of  the  states;  for  in  either  case  what  is  meant  is  the  right  to  govern  on 
certain  subjects  and  relations.  This  idea  of  sovereignty  is  entirely  different  from 
the  European  idea.  Vattel,  who  is  quoted  by  Mr.  Tyler,  was  entirely  right,  in 
the  European  sense,  in  saying  "  that  every  sovereignty,  properly  so  called,  is,  in 
its  own  nature,  one  and  indivisible."  It  is  so  in  the  European  sense,  but  not  in 
the  American.  In  Great  Britain,  for  example,  the  sovereignty  is  held  by  the 
king  and  the  two  houses  of  Parliament,  and  the  people  have  no  power,  save  by 
a  revolution,  to  do  anything  but  what  the  king,  lords,  and  commons  in  Parlia- 
ment assembled  prescribe  and  ordain.  The  chief  executive  ruler,  who  is  called  the 
sovereign,  is  so  designated  because  he  or  she  is  the  chief  executive  ruler,  and  not 
because  he  or  she  has  any  sovereign  powers  separate  from  the  conjoint  action  of 
the  reigning  monarch  and  the  two  houses  of  Parliament.  In  some  of  the  other 
European  countries  the  sovereignty  is  held  by  the  monarch  alone ;  in  others,  in 
recent  times  especially,  the  sovereignty  is  held  and  exercised  by  the  conjoint  ac- 
tion of  the  executive  head  and  other  bodies ;  but  in  none  of  them  is  there  the 
same  sovereignty  of  the  people  that  there  is  in  the  American  system.  For  this 
reason,  among  others,  it  is  rare  to  find  a  European  writer  of  a  former  period  or  of 
later  times  who  has  a  correct  understanding  of  our  system  of  government.  I  once 
had  an  amusing  but  very  instructive  proof  of  this.  Fifty  years  ago,  being  in 
England,  I  was  told  by  a  very  eminent  English  judge  (no  less  a  person  than  the 
late  Lord  Campbell,  then  Chief-justice  of  the  Queen's  Bench,  afterwards  Lord 
Chancellor)  that  he  could  not  understand  the  distinction  between  the  jurisdic- 
tion of  our  federal  and  our  state  courts.  When  I  explained  to  him  that  it  is 
founded  on  the  fact  that  the  Federal  Government  has  the  exclusive  right  to  gov- 
ern on  certain  subjects  and  relations,  and  that  as  to  other  subjects  and  relations 
the  separate  states  have  the  exclusive  right  to  govern,  he  replied  that  I  had  given 
him  information  which  he  never  had  before.  At  the  same  time,  he  owned  that 
this  was  contrary  to  all  English  ideas,  inasmuch  as  their  system  does  not  admit 
of  such  a  partition  of  the  powers  of  sovereignty. 

Mr.  Tyler,  however,  contends  that  our  American  system  does  not  admit  of  it 
either.  I  shall  therefore  proceed  to  show:  First,  that  at  the  time  of  the  forma- 
tion and  adoption  of  the  Constitution  of  the  United  States,  both  its  friends 
and  its  opponents,  and  the  people  of  every  state,  understood  that  it  had  made 
this  partition ;  second,  that  the  whole  framework  and  text  of  the  Constitution, 
taken  in  connection  with  the  Amendments  of  1789,  prove  that  this  partition  was 
made,  and  that  there  is  a  line  of  divisiou  between  the  federal  and  the  reserved 
powei'3  of  the  states,  and  that  in  both  cases  the  powers  thus  expressly  held  and 
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exercised  are  powers  of  sovereignty  ;  third,  that  all  branches  of  the  Federal  Gov- 
ernment since  the  Constitution  went  into  operation  have  recognized  this  par- 
tition of  sovereign  powers,  and  have  administered  the  Federal  Government  ac- 
cordingly, although  there  have  been  individuals  and  bodies  of  men  who  did  not 
concur  in  this  view. 

First,  then,  in  regard  to  the  fact  that  both  the  friends  and  opponents  of  the 
new  Constitution  recognized  that  it  had  made  this  partition  of  sovereign  powers 
— it  will  not  be  denied  that  the  former  class  recognized  the  partition,  and  main- 
tained both  its  necessity  and  practicability — it  is  only  necessary  to  refer  to  The 
Federalist,  which  was  written  and  published  to  explain  to  the  people  of  the  sev- 
eral states  that  this  partition  was  made  by  the  Constitution  with  a  conviction  of 
its  necessity  and  practicability.  But  lest  it  may  be  said  that  Hamilton,  Madison, 
and  Jay  are  the  founders  of  an  objectionable  school,  let  us  turn  to  the  other  class 
— the  men  who  were  opposed  to  the  adoption  of  the  Constitution  after  it  had 
been  framed.  Of  these  it  will  be  allowed  that  Patrick  Henry  was  the  ablest, 
the  most  zealous,  and  the  most  far-sighted.  Mr.  Henry  certainly  understood 
that  if  the  people  of  Virginia  should  ratify  the  proposed  Constitution  they  would 
surrender  a  portion  of  their  sovereignty  to  a  power  external  to  themselves.  He 
could  not  have  been  ignorant  of  the  fact  that  the  people  of  Virginia  were  jealous 
of  their  independent  right  of  self-government,  and  to  that  jealousy  he  addressed 
all  his  powers  of  persuasion,  logic,  eloquence,,  sarcasm,  and  his  unequalled  faculty 
for  reading  the  popular  appreheusions  and  fears.  In  the  Virginia  State  Conven- 
tion, held  in  June,  1788,  to  act  on  the  proposed  Constitution,  which  had  already 
been  ratified  by  eight  states,  Mr.  Henry  was  the  leader  of  the  opposition  to  its 
being  accepted,  and  never  was  such  a  contest  carried  on  more  vigorously  than 
that  which  he  maintained  for  twenty-three  days.  In  one  of  his  most  profound 
speeches  he  said : 

"  Here  is  a  revolution  as  radical  as  that  which  separated  us  from  Great  Brit- 
ain. It  is  radical  in  this  transition :  our  rights  and  privileges  are  endangered,  and 
the  sovereignty  of  the  states  will  be  relinquished  ;  and  cannot  we  plainly  see  that 
this  is  already  the  case?  The  rights  of  conscience,  trial  by  jury,  liberty  of  the 
press — all  pretensions  to  human  rights  and  liberties  are  rendered  insecure  if  not 
lost  by  this  change  so  loudly  talked  of  by  some,  so  inconsiderately  by  others. 
...  A  number  of  characters  of  the  greatest  eminence  in  this  country  object  to 
this  government  for  its  consolidation-  This  is  not  imaginary.  It  is  a  formidable 
reality.  If  consolidation  proves  as  mischievous  to  this  country  as  it  has  been  to 
other  countries,  what  will  the  poor  inhabitants  of  this  country  do?  This  gov- 
ernment will  operate  like  an  ambuscade.  It  will  destroy  the  state  governments 
and  swallow  the  liberties  of  the  people  without  giving  previous  notice.  If  gen- 
tlemen are  willing  to  run  the  hazard  let  them  run  it,  but  I  shall  exculpate  my- 
self by  my  opposition  and  monitory  warnings  within  these  walls."  *  t 

Mr.  Henry  was  no  enemy  to  the  Constitution.  "  I  am  persuaded,"  he  said,  in 
reply  to  Randolph,  "that  separate  autonomies  will  ruin  us.   .  .   .  The  dissolution 


*  Patrick  Henry,  by  Moses  Coit  Tyler,  288  et  seq. 

t  For  further  light  on  views  of  Patrick  Henry,  see  the  recent  elaborate  Life  and  Works 
of  Patrick  Henry,  by  William  Wirt  Henry.     Three  vols.,  Svo. — J.  C.  C. 
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of  the  Union  is  most  abhorrent  to  my  mind.  The  first  thing  I  have  at  heart  is 
American  liberty ;  the  second  thing  is  American  Union.  ...  I  mean  not  to  in- 
voke the  spirit,  nor  utter  the  language  of  secession."  What  he  meant  by  "seces- 
sion" is  clear  enough.  He  meant  to  deprecate  such  a  course  of  action  by  Vir- 
ginia in  regard  to  the  proposed  Constitution  as  would  separate  her  from  her 
sister  states.  He  therefore  exerted  all  his  influence  to  have  a  new  Federal  Con- 
vention called  to  revise  and  annul  the  proposed  Constitution,  or,  failing  that,  to 
have  Virginia  ask  for  amendments  to  be  submitted  by  Congress  to  the  state  leg- 
islatures, so  as  to  secure  the  rights  of  states  and  of  individuals  against  the  perils 
■with  which  he  believed  that  they  were  threatened.  But  throughout  all  his  efforts 
and  all  his  speeches  it  is  perfectly  plain  that  he  thoroughly  understood  how  the 
Constitution,  as  it  was  then  before  the  people  of  Virginia,  had  made  a  partition 
of  the  powers  of  sovereignty  which  would  endanger  the  sovereignty  of  the  states 
if  something  was  not  done  by  a  bill  of  rights  to  secure  the  states  and  individu- 
als against  such  a  hazard.  If  we  place  ourselves  in  his  position,  thoroughly  ap- 
preciating the  fact  that  the  Constitution  had  made  this  partition  of  sovereign 
powers,  and  that  if  the  people  of  Virginia  ratified  it  they  would  surrender  a  por- 
tion of  their  sovereignty,  we  can  understand  the  motives  of  his  opposition.  Oth- 
erwise it  was  au  unreasonable  and  factious  opposition.  Of  this  no  one  at  the 
present  day  can  accuse  Patrick  Henry,  although  he  was  accused  of  it  by  his  op- 
ponents. 

It  was  the  same  with  the  other  principal  opponents  of  the  Constitution — such 
men  as  Burke  and  Rawlins  Lawrence,  of  South  Carolina;  Timothy  Bloodworth, 
of  North  Carolina;  Samuel  Chase  and  Luther  Martin,  of  Maryland;  George  Clin- 
ton, of  New  York ;  Samuel  Adams,  John  Hancock,  and  Elbridge  Gerry,  of  Massa- 
chusetts ;  and  Joshua  Atherton,  of  New  Hampshire.  All  of  these  understood,  as 
Henry  did,  that  the  Constitution  had  a  partition  of  the  powers  of  sovereignty. 

G.  T.  C. 


THE  GREAT  COMPROMISES  ON   SLAVERY. 

Ouk  constitutional  history,  in  respect  to  slavery,  has  revolved  upon 
several  great  compromises  and  some  attempts  to  compromise.  The 
most  notable  are  here  inserted  :  The  provisions  of  the  Constitution  of 
1787  •  The  Missouri  Compromise  of  1820  ;  The  Compromise  Measures 
of  1850  •  The  Repeal  of  the  Missouri  Compromise,  or  the  Kansas- 
Nebraska  Act  of  1854 ;  and  The  Crittenden  Resolutions  of  1860-61. 

The  principle  of  no  compromise  with  slavery  was  not  assured  by  any 
constitutional  provision  until  the  Thirteenth  Amendment  took  affect  in 

1865.  J"  C-  C- 

I.  The  Constitution  of  1787. 

Article  I.,  Section  2,  paragraph  third: 

Representatives  and  direct  taxes  shall  be  appointed  among  the  several  states 
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which  may  be  included  -within  this  Union  according  to  their  respective  numbers, 
which  shall  be  determined  by  adding  to  the  whole  number  of  free  persons,  in- 
cluding those  bound  to  service  for  a  term  of  years  and  excluding  Iudians  not 
taxed,  three  fifths  of  all  other  persons.* 

Article  I.,  Section  9,  paragraph  one. 

The  migration  or  importation  of  such  persons  as  any  of  the  states  now  exist- 
ing shall  think  proper  to  admit,  shall  not  be  prohibited  by  the  Congress  prior  to 
the  year  one  thousand  eight  hundred  and  eight,  but  a  tax  or  duty  may  be  im- 
posed on  such  importation,  not  exceeding  ten  dollars  for  each  person,  t 

Paragraph  4.  No  capitation,  or  other  direct  tax  shall  be  laid,  unless  in  pro- 
portion to  the  census  of  enumeration  hereinbefore  directed  to  be  taken. 

Article  IV.,  Section  1,  paragraph  third : 

No  person  held  to  service  or  labor  in  one  state,  under  the  laws  thereof,  escap- 
ing into  another,  shall,  in  consequence  of  any  law  or  regulation  therein,  he  dis- 
charged from  such  service  or  labor,  but  shall  be  delivered  up  on  claim  of  the  party 
to  whom  such  labor  or  service  may  belong. 

II.  The  Missouri  Compromise  op  1820. 

The  principal  act  establishing  what  is  popularly  known  as  the  "Missouri 
Compromise  "  is  contaiued  in  Chapter  XXII.,  Section  8,  of  the  act  of  March  6, 1820 : 

Section  8.  And  be  it  further  enacted,  That  in  all  that  territory  ceded  by  France 
to  the  United  States,  which  lies  north  of  thirty-six  degrees  and  thirty  minutes 
north  latitude,  not  included  within  the  limits  of  the  state  contemplated  by  this 
act,  slavery  and  involuntary  servitude,  otherwise  than  in  the  punishment  of 
crimes,  whereof  the  parties  shall  have  been  duly  convicted,  shall  be  and  is  here- 
by forever  prohibited:  Provided  always,  That  any  person  escaping  into  the  same, 
from  whom  labor  or  service  is  lawfully  claimed,  in  any  state  or  territory  of  the 
United  States,  such  fugitive  may  be  lawfully  reclaimed  and  conveyed  to  the  per- 
son claiming  his  labor  or  servico  as  aforesaid. 

The  other  acts  which  were  passed  as  apart  of  this  compromise  are  sufficiently 
referred  to  in  the  text. 

III.  The  Compromise  Measures  op  1850. 

The  term  "The  Compromise  Measures "  was  popularly  given  to  certain  acts 
of  the  Thirty-first  Congress,  Chapter  XLIX.,  1850,  entitled,  "  An  Act  proposing 
to  the  State  of  Texas  the  Establishment  of  her  Northern  and  Western  Boun- 
daries, the  Relinquishment  by  the  said  State  of  all  Territory  claimed  by  her  ex- 
terior to  said  Boundaries,  and  of  all  her  claims  upon  the  United  States,  and  to 
establish  a  Territorial  Government  for  New  Mexico." 


*  Amended  by  XIV  Amendment,  2d  section. 

t  Amendment  XIII.,  passed  after  the  Civil  War,  expressly  forbade  "slavery  or  invol- 
untary servitude,"  except  as  a  punishment  for  crime,  within  the  jurisdiction  of  the  United 
States. 
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Section  2  of  this  act  provides  "That,  when  admitted  as  a  state,  the  said  ter- 
ritory [New  Mexico],  or  any  portion  of  the  same,  shall  he  received  into  the  Union 
with  or  without  slavery,  as  their  constitution  may  prescrihe  at  the  time  of  their 
admission." 

Also,  to  Chapter  L. :  "An  Act  for  the  Admission  of  the  State  of  California  into 
the  Union." 

Also,  to  Chapter  LI. :  "  An  Act  to  establish  a  Territorial  Government  for  Utah." 

Nothing  said  about  slavery  in  these  chapters  relating  to  California  and  Utah. 

Also,  to  the  Fugitive-slave  Law,  Chapter  LX. 

Also,  to  Chapter  LXIII. :  "An  Act  to  suppress  the  Slave-trade  in  the  District 
of  Columbia." 

IV.  Repeal  or  Missouri  Compromise,  or  Kansas-Nebraska.  Act, 

of  1854. 

The  act  of  May  30,  1854,  commonly  spoken  of  as  the  "  Repeal  of  the  Mis- 
souri Compromise,"  or  as  "  The  Kansas-Nebraska  Act." 

"  Chapter  LIX.   An  Act  to  Organize  the  Territories  of  Nebraska  and  Kansas." 

Section  14  provides  "That  the  Constitution  and  all  laws  of  the  United 
States,  which  are  not  locally  inapplicable,  shall  have  the  same  force  and  effect 
within  the  said  territory  of  Nebraska  as  elsewhere  in  the  United  States,  except 
the  eighth  section  of  the  act  preparatory  to  the  admission  of  Missouri  into  the 
Union,  approved  March  6,  1820,  which,  being  inconsistent  with  the  principle  of 
non-intervention  by  Congress  with  slavery  in  the  states  and  territories,  as  recog- 
nized by  the  legislation  of  1850,  commonly  called  the  Compromise  Measures,  is 
hereby  declared  inoperative  and  void;  it  being  the  true  intent  and  meaning  of 
this  act  not  to  legislate  slavery  into  any  territory  or  state,  nor  to  exclude  it 
therefrom,  bnt  to  leave  the  people  thereof  perfectly  free  to  form  and  regulate  their 
domestic  institutions  in  their  own  way,  subject  only  to  the  Constitution  of  the 
United  States  :  Provided,  That  nothing  herein  shall  be  construed  to  revive  or  put 
in  force  any  law  or  regulation  which  may  have  existed  prior  to  the  act  of 
March  6,  1820,  either  protecting,  establishing,  prohibiting,  or  abolishing  slavery. 

Section  32  applies  the  same  provisions  to  the  territory  of  Kansas. 

V.   The  Crittenden  Resolutions  of  1860. 
[In  United  States  Senate,  December  18,  I860.] 

A  joint  resolution  (§  50)  proposing  certain  amendments  to  the  Constitution  of 
the  United  States. 

Whereas,  Serious  and  alarming  dissensions  have  arisen  between  the  Northern 
and  Southern  States  concerning  the  rights  and  security  of  the  rights  of  the  slave- 
holding  states,  and  especially  the  rights  in  the  common  territory  of  the  United 
States ;  and 

Whereas,  It  is  eminently  desirable  and  proper  that  these  dissensions,  which 
now  threaten  the  very  existence  of  this  Union,  should  be  permanently  quieted 
and  settled  by  constitutional  provisions  which  shall  do  equal  justice  to  all  sec- 
tions, and  thereby  restore  to  the  people  that  peace  and  good-will  which  ought  to 
prevail  between  all  citizens  of  the  United  States ;  therefore, 
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Resolved  by  the  Senate  and  House  of  Representatives  of  the  United  States  of 
America  in  Congress  assembled  (two  thirds  of  both  bouses  concurring),  That  the 
following  articles  he  and  are  hereby  proposed  and  submitted  as  Amendments  to 
the  Constitution  of  the  United  States,  which  shall  be  valid  to  all  intents  and  pur- 
poses as  part  of  said  Constitution,  when  ratified  by  conventions  of  three  fourths 
of  the  several  states : 

Article  1.  In  all  the  territory  of  the  United  States  now  held,  or  hereafter 
acquired,  situate  north  of  latitude  36°  30',  slavery  or  involuntary  servitude,  ex- 
cept as  a  punishment  for  crime,  is  prohibited  while  such  territory  shall  remain 
under  territorial  government.  In  all  the  territory  south  of  said  Hue  of  lati- 
tude slavery  of  the  African  race  is  hereby  recognized  as  existing  and  shall  not  be 
interfered  with  by  Congress,  but  shall  be  protected  as  property  by  all  the  depart- 
ments of  the  territorial  government  during  its  continuance.  And  when  any  terri- 
tory north  or  south  of  said  line,  within  such  boundaries  as  Congress  may  pre- 
scribe, shall  contain  the  population  requisite  for  a  member  of  Congress  according 
to  the  then  federal  ratio  of  representation  of  the  people  of  the  United  States,  it 
shall,  if  its  form  of  government  be  republican,  be  admitted  into  the  Union  on  an 
equal  footing  with  the  original  states,  with  or  without  slavery,  as  the  constitu- 
tion of  such  new  state  may  provide. 

Article  2.  Congress  shall  have  no  power  to  abolish  slavery  in  places  uuder 
its  exclusive  jurisdiction,  and  situate  within  the  limits  of  states  that  permit  the 
holding  of  slaves. 

Article  3.  Congress  shall  have  no  power  to  abolish  slavery  within  the  Dis- 
trict of  Columbia  so  long  as  it  exists  in  the  adjoining  states  of  Virginia  and 
Maryland,  or  either,  nor  without  the  consent  of  the  inhabitants,  nor  without  just 
compensation  first  made  to  such  owners  of  slaves  as  do  not  consent  to  such  abol- 
ishment. Nor  shall  Congress  at  any  time  prohibit  officers  of  the  Federal  Govern- 
ment, or  members  of  Congress,  whose  duties  require  them  to  be  in  said  district, 
from  bringing  with  them  their  slaves,  and  holding  them  as  such  during  the  time 
their  duties  may  require  them  to  remain  there,  and  afterwards  taking  them  from 
the  district. 

Article  4.  Congress  shall  have  no  power  to  prohibit  or  hinder  the  transpor- 
tation of  slaves  from  one  state  to  another,  or  to  a  territory  in  which  slaves  are  by 
law  permitted  to  be  held,  whether  that  transportation  be  by  land,  navigable  riv- 
ers, or  by  the  sea. 

Article  5.  That  in  addition  to  the  provisions  of  the  third  paragraph  of  the 
second  section  of  the  fourth  article  of  the  Constitution  of  the  United  States,  Con- 
gress shall  have  power  to  provide  by  law,  and  it  shall  be  its  duty  so  to  provide, 
that  the  United  States  shall  pay  to  the  owner  who  shall  apply  for  it  the  full 
value  of  his  fugitive  slave  in  all  cases  -when  the  marshal  or  other  officer  whose  duty 
it  was  to  arrest  said  fugitive  was  prevented  from  so  doing  by  violence  or  intimi- 
dation, or  when,  after  arrest,  said  fugitive  was  rescued  by  force,  and  the  owner 
thereby  prevented  and  obstructed  in  the  pursuit  of  his  remedy  for  the  recovery 
of  his  fugitive  slave  under  the  said  clause  of  the  Constitution,  aud  the  laws  made 
in  pursuance  thereof.  And  in  all  such  cases,  when  the  United  States  shall  pay 
for  such  fugitive,  they  shall  have  the  right,  in  their  own  name,  to  sue  the  county 
in  which  said  violence,  intimidation,  or  rescue  was  committed,  and  to  recover 
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from  it,  with  interest  aud  damages,  the  amount  paid  by  them  for  said  fugitive 
slave.  Aud  the  said  county,  after  it  has  paid  said  amouut  to  the  Uuited  States, 
may,  for  its  indemnity,  sue  and  recover  from  the  wrong-doers  or  rescuers  by  whom 
the  owner  was  prevented  from  the  recovery  of  his  fugitive  slave,  in  like  manner 
as  the  owner  himself  might  have  sued  and  recovered. 

Article  6.  No  future  amendment  of  the  Constitution  shall  affect  the  five  pre- 
ceding articles  ;  nor.  the  third  paragraph  of  the  second  section  of  the  fourth  arti- 
cle of  said  Constitution  ;  and  no  amendment  shall  be  made  to  the  Constitution 
which  shall  authorize  or  give  to  Congress  any  power  to  abolish  or  interfere  with 
slavery  in  any  of  the  states  by  whose  laws  it  is,  or  may  be,  allowed  or  permit- 
ted. 

And  Whereas,  also,  besides  those  causes  of  dissension  embraced  in  the  fore- 
going amendments  proposed  to  the  Constitution  of  the  United  States,  there  are 
others  which  come  within  the  jurisdiction  of  Congress,  and  may  be  remedied  by 
its  legislative  power ;  and 

Whereas,  It  is  the  desire  of  Congress,  as  far  as  its  power  will  extend,  to  remove 
all  just  cause  for  the  popular  discontent  and  agitation  which  now  disturb  the 
peace  of  the  country  and  threaten  the  stability  of  its  institutions;  therefore, 

1.  Resolved  by  the  Senate  and,  House  of  Representatives  of  the  United  States  of 
America  in  Congress  assembled,  That  the  laws  now  in  force  for  the  recovery  of  fu- 
gitive slaves  are  in  strict  pursuance  of  the  plain  and  mandatory  provisions  of  the 
Constitution,  aud  have  been  sanctioned  as  valid  and  constitutional  by  the  judg- 
ment of  the  Supreme  Court  of  the  United  States  ;  that  the  slave-holding  states 
are  entitled  to  the  faithful  observance  aud  execution  of  those  laws,  and  that  they 
ought  not  to  be  repealed  or  so  modified  or  changed  as  to  impair  their  efficiency ; 
and  that  laws  ought  to  be  made  for  the  punishment  of  those  who  attempt,  by  res- 
cue of  the  slave  or  other  illegal  means,  to  hinder  or  defeat  the  due  execution  of 
said  laws. 

2.  That  all  state  laws  which  conflict  with  the  fugitive-slave  acts  of  Congress, 
or  any  other  constitutional  acts  of  Congress,  or  which,  in  their  operation,  impede, 
hinder,  or  delay  the  free  course  and  due  execution  of  any  of  said  acts,  are  null 
and  void  by  the  plain  provisions  of  the  Constitution  of  the  United  States;  yet 
those  state  laws,  void  as  they  are,  have  given  color  to  practices,  and  led  to  con- 
sequences, which  have  obstructed  the  due  administration  and  execution  of  acts  of 
Congress,  aud  especially  the  acts  for  the  delivery  of  fugitive  slaves,  and  have 
thereby  contributed  much  to  the  discord  and  commotion  now  prevailing.  Con- 
gress, therefore,  in  the  present  perilous  juncture,  does  not  deem  it  improper  re- 
spectfully and  earnestly  to  recommend  the  repeal  of  those  laws  to  the  several 
states  which  have  enacted  them,  or  such  legislative  corrections  or  explanations  of 
them  as  may  prevent  their  being  used  or  perverted  to  such  mischievous  purposes. 

3.  That  the  act  of  September  18,  1850,  commonly  called  the  Fugitive-slave 
Law,  ought  to  be  so  amended  as  to  make  the  fee  of  the  commissioner,  mentioned  in 
the  eighth  section  of  the  act,  equal  in  amouut  in  the  cases  decided  by  him,  whether 
his  decision  be  in  favor  of  or  against  the  claimant.  And  to  avoid  misconstruc- 
tion, the  last  clause  of  the  fifth  section  of  said  act,  which  authorizes  the  person 
holding  a  warrant  for  the  arrest  or  detention  of  a  fugitive  slave  to  summon  to 
his  aid  the  posse  eomitatus,  and  which  declares  it  to  be  the  duty  of  all  good  citizens 
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to  assist  hini  in  its  execution,  ought  to  be  so  amended  as  to  expressly  limit  the 
authority  and  duty  to  cases  in  which  there  shall  be  resistance,  or  danger  of  re- 
sistance, or  rescue. 

4.  That  the  laws  for  the  suppression  of  the  African  slave-trade,  and  especially 
those  prohibiting  the  importation  of  slaves  in  the  United  States,  ought  to  be  made 
effectual,  and  ought  to  be  thoroughly  executed  ;  and  all  further  enactments  nec- 
essary to  those  ends  ought  to  be  promptly  made.  (Congressional  Globe,  Part  I., 
Second  Session,  Thirty-sixth  Congress,  p.  114,  Dec.  18,  1860.) 

Reluctantly  feeling  that  Congress  would  not  pass  the  resolutions  proposing  the 
above-quoted  amendments,  on  January  3, 1861,  Mr.  Crittenden  offered  as  a  substi- 
tute the  following  joint  resolution  : 

Whereas,  The  Union  is  in  danger,  and,  owing  to  the  unhappy  divisions  ex- 
isting in  Congress,  it  would  be  difficult,  if  not  impossible,  for  that  body  to  concur 
in  both  its  branches  by  the  requisite  majority, .so  as  to  enable  it  either  to  adopt 
such  measures  of  legislation,  or  to  recommend  to  the  states  such  amendments  to 
the  Constitution,  as  are  deemed  necessary  and  proper  to  avert  that  danger;  and 

Wliereas,  In  so  great  an  emergency,  the  opinion  and  judgment  of  the  people 
ought  to  be  heard,  and  would  be  the  best  and  surest  guide  to  their  representa- 
tives; therefore, 

Resolved,  That  provision  ought  to  be  made  by  law,  without  delay,  for  taking 
the  sense  of  the  people  and  submitting  to  their  vote  the  following  resolutions 
(above  quoted  as  "  V  ")  as  the  basis  for  the  final  and  permanent  settlement  of 
those  disputes  that  now  disturb  the  peace  of  the  country  and  threaten  the  exist- 
ence of  the  Union. 

J.  C.  C. 


LETTER  FROM  HON.  JOHN  JAY. 

Richfield  Springs,  New  York,  September  19,  1891. 
The  Honorable  George  Ticlmor  Curtis : 

Dear  Me.  Curtis, — I  reply  with  pleasure  to  your  request  that  I  will  direct  your 
attention  to  the  nowly  disclosed  historic  facts  bearing  upon  the  question  how  far 
the  policy  of  the  French  court,  peuding  the  peace  negotiations  of  1782  and  1783, 
was  friendly  or  unfriendly  to  the  claims  preferred  by  our  commissioners  in  the 
final  negotiations,  and  which  by  the  treaty  were  recognized  by  Great  Britain. 

It  is  a  point  on  which  historians  have  widely  differed  from  the  time  of  the  pub- 
lication of  Mr.  Sparks's  note  in  1830  in  the  eighth  volume  of  the  Diplomatic  Corre- 
spondence of  the  American  Revolution,  pages  208-212,  stating  that  he  had  "  read  in 
the  French  archives  of  foreign  affairs  the  entire  correspondence  of  the  Count  de 
Vergennes  during  the  whole  war  with  the  French  Minister  in  this  country,  devel- 
oping the  policy  and  designs  of  the  French  court  in  regard  to  the  war,  and  the 
objects  to  be  obtained  by  the  peace,"  and  after  examining  these  and  other  papers 
with  care  and  accuracy,  he  "was  prepared  to  express  his  belief  most  fully  that 
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Mr.  Jay  was  mistaken,  both  iu  regard  to  the  aims  of  the  French  court  and  the 
plans  pursued  by  them  to  gaiu  the  supposed  ends." 

The  views  of  Jay  on  this  point,  as  expressed  to  Livingston,  November  17, 1782, 
in  the  letter  which  Mr.  Sparks  regards  as  contradicted  by  De  Vergeuues's  papers 
shown  to  him  in  the  French  foreign  office,  are  on  pages  211-213  of  the  Address 
Before  the  New  York  Historical  Society,  November  27, 1883.  Some  brief  extracts 
are  also  given  iu  the  notes  on  page  212  from  Letters  of  Vergeunes  to  Montmoriii 
and  De  Luzerne,  from  the  official  instructions  to  Gerard,  and  from  the  Life  of 
Shelbourne,  by  his  grandson,  Lord  Edmond  Fitzmaurice,  confirmatory  of  Jay's 
views,  as  expressed  iu  the  Letter  to  Livingston,  the  correctness  of  which  Mr. 
Sparks  had  questioned. 

There  are  also  contained  iu  Appendix  C  to  the  Address,  pages  144  to  160,  more 
elaborate  and  significant  extracts  (translated)  from  confidential  correspondence 
and  papers  in  the  French  archives,  which  were  published  in  1876  by  the  Couut 
Adolphe  de  Circonrt,  in  the  third  volume,  entitled,  Documents  Originaux  in6dits  of 
his  work  Histoiro  de  l'Action  Commune  de  La  France  et  de  L'Amerique  pour 
L'lndependence  des  Etats  Unis,  etc.     (Paris  :  F.  Vieweg,  1876.) 

Among  these  documents,  two  of  the  most  interesting  in  their  development  of 
the  French  and  Spanish  policy,  as  regards  the  future  of  the  new  republic,  are 
the  memoirs,  extracts  from  which  are  given  on  pages  152-155  of  the  Historic  Ad- 
dress, and  the  importance  of  which  is  certified  by  Mr.  Bancroft  in  a  note  on  page 
91,  as  undoubtedly  prepared  in  the  French  Department  of  Foreign  Affairs. 

The  Life  of  Lord  Shelbourne,  by  Fitzmaurice,  in  three  volumes,  also  published 
in  1876,  contains  a  "  map  of  North  America,  showing  the  boundaries  of  the  Uuited 
States,  Canada,  and  the  Spanish  possessions,  according  to  the  proposals  of  the 
Court  of  France.''  This  map  is  reproduced  opposite  page  120  of  the  Address  Be- 
ore  the  Historical  Society,  and  a  note  to  that  page  shows  that  the  French  propo- 
sals shut  us  out  from  the  Mississippi  aud  the  Gulf,  including  nearly  the  whole  of 
the  states  of  Alabama,  Mississippi,  the  greater  part  of  Kentucky  aud  Tennessee, 
and  the  whole  of  what  was  known  as  the  "Northwestern  Territory"  north  of 
the  Ohio,  embracing  the  states  of  Ohio,  Michigan,  Illinois,  Wisconsin,  and  part 
of  Miuuesota,  together  with  the  navigation  of  the  Mississippi. 

Lord  Edmond  Fitzmaurice,  in  his  Life  of  Shelbourne,  says  that  Kayneval,  in 
his  interview  with  Lord  Shelbourne  and  Grantham,  in  England,  "  played  into 
the  hands  of  the  English  Ministers  by  expressing  a  strong  opinion  against  the 
American  claims  to  the  Newfoundland  fishery  and  to  the  valleys  of  the  Mississippi 
and  the  Ohio."     (Shelbouruc's  Life,  III.  263  ;  quoted  iu  Historic  Address,  p.  44.) 

In  accord  with  this  contention  by  Mr.  De  Eayneval  is  the  statement  by  Lord 
St.  Helens — the  Mr.  Fitzherbert  of  the  negotiations — that  " M.  de  Veigennes  never 
failed  to  insist  on  the  expediency  of  a  concert  of  measures  between  France  and 
Euglaud  for  the  purpose  of  excluding  the  American  states  from  these  fisheries, 
lest  they  should  become  a  nursery  for  seamen."     (Historical  Address,  p.  208.) 

The  private  instructions  of  the  Count  de  Vergennes,  while  disclosing  the  pol- 
icy of  the  French  aud  Spanish  courts  for  restricting  the  limits,  the  resources,  aud 
the  power  of  the  new  republic,  discuss,  with  his  accustomed  ability,  the  reasons 
and  methods  for  securing  their  policy,  aud  in  a  letter  to  Luzerne  (October  14, 
1782)  regarding  Canada  the  count  reminds  that  minister  that  their  way  of 
II.— 34 
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thinking  "  must  be  au  impenetrable  secret  to  the  Americans,"  adding,  "  it  would 
be  in  their  eyes  a  crime  for  which  they  would  never  forgive  us.  It  behooves  to 
leave  them  to  their  illusions,  to  do  everything  we  can  to  make  them  fancy  that  we 
share  them." 

Possibly  a  feeling  akin  to  this  dictated  the  reserve  of  the  French  officials,  to 
whom  Mr.  Sparks  was  indebted  for  the  expurgated  copies  of  the  Vergenues  cor- 
respondence with  which  he  was  favored.  A  note  appended  by  him  on  pages  72  and 
73  of  Volume  LXXVIII.,  in  Harvard  College  Library,  selected  and  transcribed  in 
1829,  for  which  I  am  indebted  to  Mr.  Justin  Wiusor,  says,  "  The  part  of  the  leaves 
which  are  missing  were  cut  out  by  the  person  appointed  by  the  Minister  of  For- 
eign Affairs  to  examine  my  papers  before  they  were  taken  from  the  archives." 

The  caution  of  the  foreign  office  went  still  further  in  regard  to  the  papers 
then  given,  and  another  note  by  Mr.  Sparks  alluded  to  a  letter  in  French,  signed 
by  him,  to  the  Count  d'Hauterrive,  which  he  describes  as  "  a  pledge  on  my  part 
that  I  will  not  make  any  use  of  the  papers  that  will  compromise  the  keeper  of  the 
archives  or  any  person  connected  with  the  department.    Palis,  December  15, 1828." 

It  seems  due  to  Mr.  Sparks  to  refer  to  these  notes  as  seeming  to  throw  some 
light  on  the  discrepancy  between  the  papers  in  their  entirety  or  mutilated,  of 
which  he  was  permitted  to  take  copies,  aud  the  authentic  and  unmutilated  cor- 
respondence published  by  Mr.  De  Circourt. 

Trustiug  that  these  hasty  memoranda  in  reply  to  your  request  will  enable  you, 
with  little  inconvenience,  to  examine  the  question  to  which  you  have  alluded  in 
your  very  interesting  papers  (Harper's  Magazine,  April,  1883,  p.  675)  on  the 
"  Treaty  of  Peace  and  Independence,"  I  have  the  honor  to  be,  deor  sir, 

Faithfully  yours,  John  Jat. 


THE  FIRST  TARIFF  ACT. 

An  Act  foe  Laying  a   Duty   on    Goods,  Wares,  and  Merchan- 
dises Imported  into  the  United  States. 

Whereas,  It  is  necessary  for  the  support  of  the  government,  for  the  discharge 
of  the  debts  of  the  United  States,  aud  the  encouragement  and  protection  of  manu- 
factures that  duties  be  laid  ou  goods,  wares,  aud  merchandises  imported. 

Section  1.  Be  it  enacted,  etc.,  That  from  aud  after  the  first  day  of  August  next 
ensuing  the  several  duties  hereinafter  mentioned  shall  be  laid  ou  the  following 
goods,  wares,  and  merchandises  imported  into  the  United  States  from  any  foreign 
port  or  place,  that  is  to  say : 

On  all  distilled  spirits  of  Jamaica  proof,  imported  from  any  kingdom  or  coun- 
try whatsoever,  per  gallon,  ten  cents ; 

On  all  other  distilled  spirits,  per  gallon,  eight  cents ; 

On  molasses,  per  gallon,  two  and  a  half  cents  ; 

On  Madeira  wine,  per  gallon,  eighteen  cents ; 

On  all  other  wines,  per  gallon,  ten  cents ; 
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On  every  gallon  of  beer,  ale,  or  porter,  in  casks,  five  cents  ; 
Ou  all  cider,  beer,  ale,  or  porter,  in  bottles,  per  dozen,  twenty  cents; 
On  malt,  per  bushel,  ten  cents  ; 
On  brown  sugars,  per  pound,  one  cent ; 
On  loaf  sugars,  per  pound,  three  cents; 
On  all  other  sugars,  per  pound,  one  and  a  half  cents  ; 
Ou  coffee,  per  pound,  two  and  a  half  cents ; 
On  cocoa,  per  pound,  one  cent ; 
On  all  candles  of  tallow,  per  pound,  two  cents ; 
On  all  candles  of  wax  or  spermaceti,  per  pound,  six  cents; 
On  cheese,  per  pound,  four  cents  ; 
On  soap,  per  pound,  two  cents; 
On  boots,  per  pair,  fifty  cents  ; 

On  all  shoes,  slippers,  or  galoches,  made  of  leather,  per  pair,  seven  cents ; 
On  all  shoes  or  slippers  made  of  silk  or  stuff,  per  pair,  ten  cents  ; 
On  cables,  of  every  one  hundred  and  twelve  pounds,  seventy-five  cents; 
On  tarred  cordage,  of  every  one  hundred  and  twelve  pounds,  seventy-five  cents 
On  untarred  cordage  and  yarn,  for  every  one  hundred  and  twelve  pounds, 
ninety  cents; 

On  twine  or  packthread,  for  every  one  hundred  and  twelve  pounds,  two  hun- 
dred cents ; 

On  all  steel  uuwrought,  for  every  one  hundred  and  twelve  pouuds,  fifty-six  cents 
On  all  nails  and  spikes,  per  pound,  one  cent ; 
On  salt,  per  bushel,  six  cents ; 
Ou  manufactured  tobacco,  per  pound,  six  cents ; 
Ou  snuff,  per  pound,  ten  cents ; 
On  indigo,  per  pound,  sixteen  cents ; 
On  wool  and  cotton  cards,  per  dozen,  fifty  cents  ; 
On  coal,  per  bushel,  two  cents  ; 
On  pickled  fish,  per  barrel,  seventy-five  cents ; 
On  dried  fish,  per  quintal,  fifty  cents ; 

On  all  teas  imported  from  China  or  India  in  ships  built  iu  the  United  States  and 
belonging  to  a  citizen  or  citizens  thereof,  or  in  ships  or  vessels  built  in  foreign  coun- 
tries and  on  the  sixteenth  day  of  May  last  wholly  the  property  of  a  citizen  or  citizens 
of  the  United  States,  and  so  continuing  until  the  time  of  importation,  as  follows: 
On  bohea  tea,  per  pouud,  six  cents ; 

Ou  all  souchong,  or  other  black  teas,  per  pouud,  teu  cents ; 
On  all  hysou  teas,  per  pouud,  twenty  cents  ; 
On  all  other  green  teas,  per  pound,  twelve  cents ; 

On  all  teas  imported  from  Europe  in  ships  or  vessels  built  in  the  United 
States,  and  belonging  wholly  to  a  citizen  or  citizens  thereof,  or  in  ships  or  vessels 
built  iu  foreign  countries,  and  on  the  sixteenth  day  of  May  last  wholly  the  prop- 
erty of  a  citizen  or  citizens  of  the  United  States,  and  so  continuing  until  the  time 
of  importation,  as  follows  : 

On  bohea  tea,  per  pound,  eight  cents ; 

On  all  souchong,  and  other  black  teas,  per  pound,  thirteen  cents; 

On  all  hyson  teas,  per  pound,  twenty-six  cents ; 
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Ou  all  other  green  teas,  per  pound,  sixteen  cents ; 

On  all  teas  imported  in  any  other  manner  than  as  above  mentioned,  as  follows  : 

On  bohea  tea,  per  pound,  fifteen  cents  ; 

On  all  souchong,  or  other  black  teas,  per  pound,  twenty-two  cents ; 

On  all  hyson  teas,  per  pound,  forty-five  cents ; 

On  all  other  green  teas,  per  pound,  twenty-seven  cents  ; 

On  all  goods,  wares,  and  merchandises  other  than  teas  imported  from  China 
or  India  in  ships  not  built  in  the  United  States,  and  not  wholly  the  property  of  a 
citizen  or  citizens  thereof,  nor  in  vessels  built  in  foreign  countries  and  on  the  six- 
teenth day  of  May  last  wholly  the  property  of  a  citizen  or  citizens  of  the  United 
States,  and  so  continuing  until  the  time  of  importation,  twelve  and  a  half  per 
centum  ad  valorem. 

On  all  looking-glasses,  window  and  other  glasses  (except  black  quart  bottle), 

On  all  china,  stone,  and  earthen  ware, 

On  gunpowder, 

On  all  paints  ground  in  oil, 

On  shoe  and  knee  buckles, 

On  gold  and  silver  lace,  and 

Ou  gold  and  silver  leaf,  ton  per  centum  ad  valorem  ; 

On  all  blank-books, 

On  all  writing,  painting,  or  wrapping  paper,  paper-hangings,  and  pasteboard, 

Ou  all  cabinet  wares, 

On  all  buttons, 

On  all  saddles, 

On  all  gloves  of  leather, 

On  all  hats  of  beaver,  fur,  wool,  or  mixture  of  either, 

On  all  milliuery  ready-made, 

On  all  castings  of  iron,  and  upon  slit  and  rolled  iron, 

On  all  leather  tanned  or  tawed,  and  all  manufactures  of  leather,  except  such  as 
shall  be  otherwise  rated, 

On  canes,  walking-sticks,  and  whips, 

On  clothing  ready-made, 

On  all  brushes, 

On  gold,  silver,  and  plated  ware,  and  on  jewelry  and  paste  work, 

On  anchors,  and  on  all  wrought  tin  and  pewter  ware,  seven  and  a  half  per 
centum  ad  valorem ; 

Ou  playing-cards,  per  pack,  ten  cents ; 

On  every  coach,  chariot,  or  other  four-wheeled  carriage,  and  ou  every  chaise, 
solo,  or  other  two-wheeled  carriage,  or  parts  thereof,  fifteen  per  centum  ad 
valorem. 

On  all  other  goods,  wares,  and  merchandises,  five  per  centum  on  the  value 
thereof  at  the  time  and  place  of  importation,  except  as  follows :  Saltpetre,  tin  in 
pigs,  tin-plates,  lead,  old  pewter,  brass,  iron,  and  brass  wire,  copper  in  plates,  wool, 
cotton,  dyeing  woods  and  dyeing  drugs,  rawhides,  beaver,  and  all  other  furs  and 
deerskins. 

Section  2.  And  be  it  further  enacted,  That  from  and  after  the  first  day  of  Decem- 
ber, which  shall  be  in  the  year  one  thousand  seven  hundred  and  ninety,  there  shall 
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be  laid  a  duty  on  every  one  hundred  and  twelve  pounds'  weight  of  hemp,  imported 
as  aforesaid,  of  sixty  cents ;  and  on  cotton,  per  pound,  three  cents. 

Section  3.  And  be  it  further  enacted,  That  all  the  duties  paid,  or  secured  to  be 
paid,  upon  any  of  the  goods,  wares,  aud  merchandises,  as  aforesaid,  except  on  dis- 
tilled spirits  other  than  brandy  aud  geneva,  shall  be  returned  or  discharged  upon 
such  of  the  said  goods,  wares,  or  merchandises  as  shall,  within  twelve  months 
after  payment  made,  or  security  given,  be  exported  to  any  country  without  the 
limits  of  the  United  States,  as  settled  by  the  late  treaty  of  peace ;  except  one  per 
centum  on  the  amount  of  the  said  duties,  in  consideration  of  the  expense  which 
shall  have  accrued  by  the  entry  and  safe-keeping  thereof. 

Section  4.  And  be  it  further  enacted,  That  there  shall  be  allowed  and  paid  ou 
every  quintal  of  dried,  and  on  every  barrel  of  pickled,  fish  of  the  fisheries  of  the 
United  States,  and  on  every  barrel  of  salted  provision  of  the  United  States, 
exported  to  any  country  without  the  limits  thereof,  in  lieu  of  a  drawback  of 
the  duties  imposed  on  the  importation  of  the  salt  employed  aud  expended 
therein,  viz. : 

Ou  every  quintal  of  dried  fish,  five  cents ; 

On  every  barrel  of  pickled  fish,  five  cents; 

On  every  barrel  of  salted  provision,  five  cents  ; 

Section  5.  And  be  it  further  enacted,  That  a  discount  often  percent,  on  all  the 
duties  imposed  by  this  act  shall  be  allowed  on  such  goods,  wares,  and  merchan- 
dises as  shall  be  imported  in  vessels  built  in  the  United  States  aud  which  shall 
be  wholly  the  property  of  a  citizen  or  citizens  thereof,  or  in  vessels  built  iu  foreign 
countries  and  on  the  sixteenth  day  of  May  last  wholly  the  property  of  a  citizen 
or  citizens  of  the  United  States,  and  so  continuing  until  the  time  of  importation. 

Section  6.  And  be  it  further  enacted,  That  this  act  shall  continue  and  be  in 
force  until  the  first  day  of  June,  which  shall  be  iu  the  year  of  our  Lord  one  thou- 
sand seven  hundred  and  ninety-six,  and  from  thence  until  the  end  of  the  next  suc- 
ceeding session  of  Congress  which  shall  be  held  thereafter,  and  no  longer. 

Approved  July  4, 1789. 


THE    TRUSTEES    OF    DARTMOUTH    COLLEGE 
VS.  WOODWARD. 

(4  Wheatost,  518-715,  1819.) 

Error  to  the  Supreme  Court  of  New  Hampshire.     Opinion  by  Marshall,  J.  C. 

Statement  of  Facts. — This  is  an  action  of  trover,  brought  by  the  trustees  of 
Dartmouth  College  against  William  H.  Woodward,  in  the  State  Court  of  New 
Hampshire,  for  the  book  of  records,  corporate  seal,  and  other  corporate  property, 
to  which  the  plaintiffs  allege  themselves  to  be  entitled.  A  special  verdict,  after 
settiuo-  out  the  rights  of  the  parties,  fiuds  for  the  defendant,  if  certain  acts  of  the 
legislature  of  New  Hampshire,  passed  on  the  27th  of  June  aud  on  the  18th  of  De- 
cember, 1816,  be  valid  and  binding  ou  the  trustees  without  their  assent,  and  not 
repugnant  to  the  Constitution  of  the  United  States;  otherwise  it  fiuds  for  the 
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plaintiffs.  The  Superior  Court  of  Judicature  of  New  Hampshire  rendered  a  judg- 
ment upon  this  verdict  for  the  defendant,  which  judgment  has  been  brought 
before  the  court  by  writ  of  error.  The  single  question  now  to  be  considered  is, 
Do  the  acts  to  which  the  verdict  refers  violate  the  Constitution  of  the  Uuited  States  ? 

This  court  can  be  insensible  neither  to  the  magnitude  nor  delicacy  of  this 
question.  The  validity  of  a  legislative  act  is  to  be  examined,  and  the  opinion  of 
the  highest  law  tribunal  of  a  state  is  to  be  revised;  an  opinion  which  carries 
with  it  intrinsic  evidence  of  the  diligence,  of  the  ability  and  the  integrity  with 
which  it  was  formed.  On  more  than  one  occasion  this  court  has  expressed  the 
cautious  circumspection  with  which  it  approaches  the  consideration  of  such 
questions,  and  has  declared  that  in  no  doubtful  case  would  it  pronounce  a  legis- 
lative act  to  be  contrary  to  the  Constitution.  But  the  American  people  have  said, 
in  the  Constitution  of  the  United  States,  that  "no  state  shall  pass  any  bill  of  at- 
tainder, ex  post  facto  law,  or  law  impairing  the  obligation  of  contracts."  In  the 
same  instrument  they  have  also  said  "  that  the  judicial  power  shall  extend  to  all 
cases  in  law  and  equity  arising  under  the  Constitution."  On  the  judges  of  this 
court,  then,  is  imposed  the  high  and  solemn  duty  of  protecting  from  every  legis- 
lative violation  those  contracts  which  the  Constitution  of  our  country  has  placed 
beyond  legislative  control;  and  however  irksome  the  task  may  be,  this  is  a  duty 
from  which  we  dare  not  shrink. 

The  title  of  the  plautiffs  originates  in  a  charter,  dated  the  13th  day  of  Decem- 
ber, in  the  year  1769,  incorporating  twelve  persons  therein  mentioned,  by  the  name 
of  "  The  Trustees  of  Dartmouth  College,"  granting  to  them  and  their  successors  the 
usual  corporate  privileges  and  powers,  and  authorizing  the  trustees  who  are  to  gov- 
ern the  college  to  fill  up  all  vacancies  which  may  be  created  in  their  own  body. 

The  defendant  claims  under  three  acts  of  the  legislature  of  New  Hampshire, 
the  most  material  of  which  was  passed  on  the  27th  of  June,  1816,  and  is  entitled 
"An  act  to  amend  the  charter  and  enlarge-  and  improve  the  corporation  of  Dart- 
mouth College."  Among  other  alterations  in  the  charter,  this  act  increases  the 
number  of  trustees  to  twenty-one,  gives  the  appointment  of  the  additional  mem- 
bers to  the  executive  of  the  state,  and  creates  a  board  of  overseers,  with  power  to 
inspect  and  control  the  most  important  acts  of  the  trustees.  This  board  consists 
of  twenty-five  persons.  The  president  of  the  Senate,  the  speaker  of  the  House  of 
Representatives  of  New  Hampshire,  and  the  governor  and  lieutenant-governor  of 
Vermont,  for  the  time  being,  are  to  be  members  ex  officio.  The  board  is  to  be 
completed  by  the  governor  and  council  of  New  Hampshire,  who  are  also  empow- 
ered to  fill  all  vacancies  which  may  occur.  The  acts  of  the  18th  and  27th  of  De- 
cember are  supplemental  to  that  of  the  27th  of  June,  and  are  principally  intended 
to  carry  that  act  into  effect.  The  majority  of  the  trustees  of  the  college  have  re- 
fused to  accept  this  ameuded  charter  and  have  brought  this  suit  for  the  corporate 
property,  which  is  in  possession  of  a  person  holding  by  virtue  of  the  acts  which 
have  been  stated. 

It  can  require  no  argument  to  prove  that  the  circumstances  of  this  case  consti- 
tute a  contract.  An  application  is  made  to  the  crown  for  a  charter  to  incorpo- 
rate a  religious  and  literary  institution.  In  the  application  it  is  stated  that  large 
contributions  have  been  made  for  the  object,  which  will  be  conferred  on  the  cor- 
poration as  soon  as  it  shall  be  created.     The  charter  is  granted,  and  on  its  faith 
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the  property  is  conveyed.  Surely  in  this  transaction  every  ingredient  of  a  com- 
plete aud  legitimate  contract  is  to  be  found.  The  points  for  consideration  are: 
1.  Is  this  contract  protected  by  the  Constitution  of  the  United  States  1  2.  Is  it 
impaired  by  the  acts  under  which  the  defendant  holds  ? 

1.  On  the  first  point  it  has  been  argued  that  the  word  "  contract,"  in  its  broad- 
est sense,  would  comprehend  the  political  relations  between  the  government  aud 
its  citizens,  would  extend  to  offices  held  within  a  state  for  state  purposes,  and  to 
many  of  those  laws  concerning  civil  institutions  which  must  change  with  circum- 
stances and  be  modified  by  ordinary  legislation,  which  deeply  concern  the  public, 
and  which,  to  preserve  good  government,  the"  public  judgment  must  control. 
That  even  marriage  is  a  contract,  and  its  obligations  are  affected  by  laws  respect- 
ing divorces.  That  the  clause  in  the  Constitution,  if  construed  in  its  greatest 
latitude,  would  prohibit  these  laws;  taken  in  its  broad,  unlimited  sense,  the  clause 
would  be  an  unprofitable  and  vexatious  interference  with  the  internal  concerns 
of  a  state,  would  unnecessarily  aud  unwisely  embarrass  its  legislation,  and  render 
immutable  those  civil  institutions  which  are  established  for  purposes  of  internal 
government,  and  which,  to  subserve  those  purposes,  ought  to  vary  with  varying 
circumstances.  That  as  the  framers  of  the  Constitution  could  never  have  intend- 
ed to  insert  in  that  instrument  a  provision  so  unnecessary,  so  mischievous,  and  so 
repugnant  to  its  general  spirit,  the  term  "  contract"  must  be  understood  in  a  more 
limited  sense.  That  it  must  be  understood  as  intended  to  guard  against  a  power 
of  at  least  doubtful  utility,  the  abuse  of  which  has  been  extensively  felt;  and  to 
restrain  the  legislature  in  future  from  violating  the  right  to  property.  That  an- 
terior to  the  formation  of  the  Constitution  a  course  of  legislation  had  prevailed 
in  many,  if  not  all,  of  the  states  which  weakened  the  confidence  of  man  in  man, 
and  embarrassed  all  transactions  between  individuals  by  dispensing  with  a  faith- 
ful performance  of  engagements.  To  correct  this  mischief,  by  restraining  the 
power  which  produced  it,  the  state  legislatures  were  forbidden  "  to  pass  any  law 
impairing  the  obligation  of  contracts" — that  is,  of  contracts  respecting  property, 
under  which  some  individual  could  claim  a  right  to  something  beneficial  to  him- 
self; aud  that  since  the  clause  in  the  Constitution  must,  in  construction,  receive 
some  limitation,  it  may  be  confined,  and  ought  to  be  confined,  to  cases  of  this  de- 
scription, to  cases  within  the  mischief  it  was  intended  to  remedy. 

The  general  correctness  of  these  observations  cannot  be  controverted.  That 
the  framers  of  the  Constitution  did  not  intend  to  restrain  the  states  in  the  regula- 
tion of  their  civil  institutions,  adopted  for  internal  government,  aud  that  the  instru- 
ment they  have  given  us  is  not  to  be  so  construed,  may  be  admitted.  The  provision 
of  the  Constitution  never  has  been  understood  to  embrace  other  contracts  than 
those  which  respect  property,  or  some  object  of  value,  and  confer  rights  which 
may  be  asserted  in  a  court  of  justice.  It  never  has  been  understood  to  restrict  the 
general  right  of  the  legislature  to  legislate  on  the  subject  of  divorces.  Those  acts 
enable  some  tribunal,  not  to  impair  a  marriage  contract,  but  to  liberate  one  of  the 
parties  because  it  has  been  broken  by  the  other.  When  any  state  legislature  shall 
pass  an  act  annulling  all  marriage  contracts,  or  allowing  either  party  to  annul  it 
without  the  consent  of  the  other,  it  will  be  time  enough  to  inquire  whether  such 
an  act  be  constitutional. 

The  parties  in  this  case  differ  less  on  general  principles,  less  on  the  true  cou- 
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struction  of  the  Constitution  in  the  abstract,  than  on  the  application  of  those  prin- 
ciples in  this  case,  and  on  the  true  construction  of  the  charter  of  1769.  This  is  the 
point  on  which  the  cause  essentially  depends.  If  the  act  of  incorporation  be  a 
grant  of  political  power,  if  it  create  a  civil  institution  to  be  employed  in  the  ad- 
ministration of  the  government,  or  if  the  fnuds  of  the  college  be  public  property, 
or  if  the  state  of  New  Hampshire,  as  a  government,  be  alone  interested  in  its  trans- 
actions, the  subject  is  one  in  which  the  legislature  of  the  state  may  act  according 
to  its  own  judgment,  unrestrained  by  any  limitations  of  its  power  imposed  by  the 
Constitution  of  the  United  States. 

But  if  this  be  a  private  eleemosynary  institution,  endowed  with  a  capacity  to 
take  property  for  objects  unconnected  with  government  whoso  funds  are  be- 
stowed by  individuals  on  the  faith  of  the  charter,  if  the  donors  have  stipulated 
for  the  future  disposition  and  management  of  those  funds  in  the  manner  pre- 
scribed by  themselves,  there  may  be  no  difficulty  in  the  case,  although  neither 
the  persons  who  have  made  these  stipulations  nor  those  for  whose  benefit  they 
are  made  should  be  parties  to  the  cause.  Those  who  are  no  longer  interested  in 
the  property  may  yet  retain  such  an  interest  in  the  preservation  of  their  own  ar- 
rangements as  to  have  a,  right  to  insist  that  those  arrangements  shall  be  held 
sacred.  Or,  if  they  have  themselves  disappeared,  it  becomes  a  subject  of  serious 
and  anxious  inquiry  whether  those  whom  they  have  legally  empowered  to  repre- 
sent them  forever  may  not  assert  all  the  rights  which  they  possessed  while  in  be* 
ing ;  whether,  if  they  be  without  personal  representatives  who  may  feel  injured  by 
a  violation  of  the  compact,  the  trustees  be  not  so  completely  their  representatives, 
in  the  eye  of  the  law,  as  to  stand  in  their  place,  not  only  as  respects  the  govern- 
ment of  the  college,  but  also  as  respects  the  maintenance  of  the  college  charter. 

It  becomes,  then,  the  duty  of  the  court  most  seriously  to  examine  this  charter, 
and  to  ascertain  its  true  character.  From  the  instrument  itself  it  appears  that 
about  the  year  1754  the  Eev:  Eleazer  Wheelock  established,  at  his  own  expense, 
and  on  his  own  estate,  a,  charity  school  for  the  instruction  of  Indians  in  the 
Christian  religion.  The  success  of  this  institution  inspired  him  with  the  design 
of  soliciting  contributions  in  England  for  carrying  on  and  extending  his  under- 
taking. In  this  pious  work  he  employed  the  Eev.  Nathaniel  Whitaker,  who,  by 
virtue  of  a  power  of  attorney  from  Dr.  Wheelock,  appointed  the  Earl  of  Dart- 
mouth and  others  trustees  of  the  money  which  had  been  and  should  be  contrib- 
uted; which  appointment  Dr.  Wheelock  confirmed  by  a  deed  of  trust  authorizing 
the  trustees  to  fix  on  a,  site  for  the  college.  They  determined  to  establish  the 
school  on  the  Connecticut  Eiver,  in  the  western  part  of  New  Hampshire,  that 
situation  being  supposed  favorable  for  carrying  on  the  original  design  among  the 
Indians,  and  also  for  promoting  learning  among  the  English,  and  the  proprietors 
in  the  neighborhood  having  made  large  offers  of  laud  on  the  condition  that  the 
college  should  there  be  placed.  Dr.  Wheelock  then  applied  to  the  crown  for  an 
act  of  incorporation,  and  represented  the  expediency  of  appointing  those  whom  he 
had,  by  his  last  will,  named  as  trustees  in  America,  to  be  members  of  the  pro- 
posed corporation.  "In  consideration  of  the  premises,  ...  for  the  education  and 
instruction  of  the  youth  of  the  Indian  tribes,"  etc.,  "  and  also  of  English  youth, 
and  any  others,"  the  charter  was  granted,  and  the  trustees  of  Dartmouth  College 
were  by  that  name  created  a  body  corporate,  with  power,  for  the  use  of  the  said 
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college,  to  acquire  real  and  personal  property,  and  to  pay  the  president,  tutors, 
and  other  officers  of  the  college  such  salaries  as  they  shall  allow. 

The  charter  proceeds  to  appoint  Eleazer  Wheelock,  "the  founder  of  said  col- 
lege," president  thereof,  with  power,  by  his  last  will,  to  appoint  a  successor,  who 
is  to  continue  in  office  until  disapproved  by  the  trustees.  In  case  of  vacancy  the 
trustees  may  appoint  a  president,  and  in  case  of  the  ceasing  of  a  president,  the 
senior  professor  or  tutor,  being  one  of  the  trustees,  shall  exercise  the  office  until  an 
appointment  shall  he  made.  The  trustees  have  power  to  appoint  and  displace  pro- 
fessors, tutors,  and  other  officers,  and  to  supply  any  vacancies  which  may  be  cre- 
ated in  their  own  body  by  death,  resignation,  removal,  or  disability  ;  and  also  to 
make  orders,  ordinances,  and  laws  for  the  government  of  the  college,  the  same 
not  being  repugnant  to  the  laws  of  Great  Britain  or  of  New  Hampshire,  and  not 
excluding  any  person  on  account  of  his  speculative  sentiments  in  religion,  or  his 
being  of  a  religions  profession  different  from  that  of  the  trustees.  This  charter 
was  accepted,  and  the  property,  both  real  and  personal,  which  had  been  contrib- 
uted for  the  benefit  of  the  college,  was  conveyed  to,  and  vested  in,  the  corpo- 
rate body. 

From  this  brief  review  of  the  most  essential  parts  of  the  charter  it  is  ap- 
parent that  the  funds  of  the  college  consisted  entirely  of  private  donations.  It 
is  perhaps  not  very  important  who  were  the  donors.  The  probability  is  that  the 
Earl  of  Dartmouth  and  the  other  trustees  in  England  were,  in  fact,  the  largest 
contributors.  Yet  the  legal  conclusion  from  the  facts  recited  in  the  charter 
would  probably  be  that  Dr.  Wheelock  was  the  founder  of  the  college.  The  origin 
of  the  institution  was,  undoubtedly,  the  Indian  charity  school  established  by 
Dr.  Wheelock  at  his  own  expense.  It  was  at  his  instance  and  to  enlarge  his 
school  that  contributions  were  solicited  in  England.  The  person  soliciting  these 
contributions  was  his  agent;  and  the  trustees  who  received  the  money  were  ap- 
pointed by,  and  acted  under,  his  authority.  It  is  not  too  much  to  say  that  the 
funds  were  obtained  by  him  in  trust,  to  be  applied  by  him  to  the  purposes  of  his 
enlarged  school.  The  charter  of  incorporation  was  granted  at  his  instance. 
The  persons  named  by  him  in  his  last  will  as  the  trustees  of  his  charity  school 
composed  a  part  of  the  corporation,  and  he  is  declared  to  be  the  founder  of  the 
college,  and  its  president  for  life.  Were  the  inquiry  material,  we  should  feel  some 
hesitation  in  saying  that  Dr.  Wheelock  was  not,  in  law,  to  be  considered  as  the 
founder  (1  Bl.  Com.,  481)  of  this  institution,  and  as  possessing  all  the  rights  apper- 
taining to  that  character.  But  be  this  as  it  may,  Dartmouth  College  is  really  en- 
dowed by  private  individuals,  who  have  bestowed  their  funds  for  the  propaga- 
tion of  the  Christian  religion  among  the  Indians,  and  for  the  promotion  of  piety 
and  learning  generally.  From  these  funds  the  salaries  of  the  tutors  are  drawn, 
and  these  salaries  lessen  the  expense  of  education  to  the  students. 

It  is  then  an  eleemosynary  (1  Bl.  Com.,  471),  and,  as  far  as  respects  its  funds,  a 
private  corporation.  Do  its  objects  stamp  on  it  a  different  character?  Are  the 
trustees  and  professors  public  officers,  invested  with  any  portion  of  political  pow- 
er, partaking  in  any  degree  in  the  administration  of  civil  government,  and  per- 
forming duties  which  flow  from  the  sovereign  authority? 

That  education  is  an  object  of  national  concern,  and  a  proper  subject  of  legis- 
lation, all  admit.     That  there  may  be  an  institution  founded  by  government,  and 
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placed  entirely  under  its  immediate  control,  the  officers  of  which  would  be  pub- 
lic officers,  amenable  exclusively  to  government,  none  will  deny.  But  is  Dart- 
mouth College  such  an  institution?  Is  education  altogether  in  the  hands  of  gov- 
ernment I  Does  every  teacher  of  youth  become  a  public  officer,  and  do  donations 
for  the  purpose  of  education  necessarily  become  public  property,  so  far  that  the 
will  of  the  legislature,  not  the  will  of  the  donor,  becomes  the  law  of  the  donation  ? 
These  questions  are  of  serious  moment  to  societj',  and  deserve  to  be  well  con- 
sidered. 

Dr.  Wheelook  as  keeper  of  his  charity  school,  instructing  the  Indians  in  the 
art  of  reading  and  in  our  holy  religion,  sustaining  them  at  his  own  expense  and 
on  the  voluntary  contribution  of  the  charitable,  could  scarcely  be  considered  as  a 
public  officer,  exercising  any  portion  of  those  duties  which  belong  to  government ; 
nor  could  the  legislature  have  supposed  that  his  private  funds  or  those  glveu  by 
others  were  subject  to  legislative  management  because  they  were  applied  to  the 
purpose  of  education.  When,  afterwards,  his  school  was  enlarged,  and  the  liberal 
contributions  made  iu  England  and  America  enabled  hira  to  extend  his  cares  to 
the  education  of  the  youth  of  his  own  country,  no  change  was  wrought  in  his 
own  character  or  in  the  nature  of  his  duty.  Had  he  employed  assistant  tutors 
with  the  funds  contributed  by  others,  or  had  the  trustees  iu  England  established  a 
school  with  Dr.  Wheelock  at  its  head,  and  paid  salaries  to  him  and  his  assistants, 
they  would  still  have  been  private  tutors ;  and  the  fact  that  they  were  employed 
in  the  education  of  youth  could  not  have  converted  them  into  public  officers,  con- 
cerned in  the  administration  of  public  duty,  or  have  given  the  legislature  a  right 
to  interfere  in  the  management  of  the  fund.  The  trustees  in  whose  care  that  fund 
was  placed  by  the  contributors  would  have  been  permitted  to  execute  their  trust, 
uncontrolled  by  the  legislative  authority.  Whence,  then,  can  be  derived  the 
idea  that  Dartmouth  College  has  become  u  public  institution  and  its  trustees 
public  officers,  exercising  powers  conferred  by  the  public  for  public  objects? 
Not  from  the  source  whence  its  funds  were  drawn,  for  its  foundation  is  purely 
private  and  eleemosynary.  Not  from  the  application  of  those  funds,  for  money 
may  be  given  for  education,  and  the  persons  receiving  it,  by  being  employed  in 
the  education  of  youth,  become  members  of  civil  government.  Is  it  from  the  act 
of  incorporation  ?     Let  this  subject  be  considered. 

A  corporation  is  an  artificial  being — invisible,  intangible,  and  existing  only  in 
contemplation  of  law.  Being  the  mere  creature  of  law,  it  possesses  only  those 
properties  which  the  character  of  its  creation  confer  upon  it,  neither  expressly 
or  as  accidental  to  its  very  existence.  These  are  such  as  are  supposed  best  cal- 
culated to  affect  the  object  for  which  it  was  created.  Among  the  most  impor- 
tant are  immortality,  and,  if  the  expression  may  be  allowed,  individuality — prop- 
erties which  u,  perpetual  succession  of  many  persons  are  considered  as  the  same 
and  may  act  as  a  single  individual.  They  enable  the  corporation  to  manage  its 
own  affairs,  and  to  hold  property  without  the  perplexing  intricacies,  the  hazard- 
ous and  endless  necessity  of  perpetual  conveyances,  for  the  purpose  of  transmit- 
ting it  from  hand  to  hand.  It  is  chiefly  for  the  purpose  of  clothing  bodies  of 
men,  in  succession,  with  these  qualities  and  capacities  that  corporations  were 
invented  and  are  in  use.  By  these  means  a  perpetual  succession  of  individuals  are 
capable  of  acting  for  the  promotion  of  a  particular  object  like  one  immortal 
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being.  But  this  being  does  not  share  in  the  civil  government  of  the  country 
unless  that  be  the  purpose  for  which  it  was  created.  Its  immortality  no  more 
confers  on  it  political  power  or  a  political  character  thau  immortality  would  confer 
such  power  or  character  on  a  natural  person.  It  is  not  more  a  state  instrument 
thau  a  natural  person  exercising  the  same  power  would  be.  If,  then,  a  natural 
person  employed  by  individuals  in  the  education  of  youth,  or  for  the  govern- 
ment of  a  seminary  in  which  youth  is  educated,  would  not  become  a  public  offi- 
cer, or  be  considered  as  a  member  of  the  civil  government,  how  is  it  that  this  ar- 
tificial being,  created  by  law  for  the  purpose  of  being  employed  by  the  same 
individuals  for  the  same  purposes,  should  become  a  part  of  the  civil  government 
of  a  country  ?  Is  it  because  its  existence,  its  capacities,  its  powers  are  given  by  law? 
Because  the  government  has  given  it  the  power  to  take  and  to  hold  property  in 
u,  particular  form  and  for  particular  purposes,  has  the  government  a  consequent 
right  to  change  that  form  or  to  vary  the  purposes  to  which  the  property  is  to  be 
applied?  This  principlo'has  never  beeu  asserted  or  recognized,  and  is  supported 
by  no  authority.     Cau  it  derive  aid  from  reason? 

The  objects  for  which  a  corporation  is  created  are  universally  such  as  the 
government  wishes  to  promote.  They  are  deemed  beneficial  to  the  country,  and 
this  benefit  constitutes  tho  consideration,  and  in  most  cases  the  sole  consideratiou, 
of  the  grant.  In  most  eleemosynary  institutions  the  object  would  be  difficult, 
perhaps  unattainable,  without  the  aid  of  a  charter  of  incorporation,  Charita- 
ble or  public-spirited  individuals,  desirous  of  making  permanent  appropriations 
for  charitable  or  other  useful  purposes,  find  it  impossible  to  effect  their  design 
securely  and  certainly  without  an  incorporating  act.  They  apply  to  the  govern- 
ment, state  their  beneficent  object,  and  offer  to  advance  the  money  necessary  for 
its  accomplishment,  provided  the  government  will  confer  on  the  instrument 
which  is  to  execute  their  designs  the  capacity  to  execute  them.  The  proportion 
is  considered  and  approved.  The  benefit  to  the  public  is  considered  as  an  ample 
compensation  for  the  faculty  it  confers,  and  the  corporation  is  created.  If  the" 
advantages  to  the  public  constitute  a  full  compensation  for  the  faculty  it  gives, 
there  can  be  no  reason  for  exacting  a  further  compensation  by  claiming  a  right 
to  exercise  over  this  artificial  being  a  power  which  changes  its  nature,  and 
touches  the  fund  for  the  security  and  application  of  which  it  was  created.  There 
cau  be  no  reason  for  implying  in  a  charter  given  for  a  valuable  consideration  a 
power  which  is  not  only  not  expressed,  but  is  iu  direct  contradiction  to  its  ex- 
pressed stipulations. 

From  the  fact,  then,  that  a  charter  of  incorporation  has  been  granted,  noth- 
ing can  be  inferred  which  changes  the  character  of  the  institution  or  transfers 
to  the  government  any  new  power  over  it.  The  character  of  civil  institutions 
does  not  grow  out  of  their  incorporation,  but  out  of  the  manner  in  which  they  are 
formed  and  the  objects  for  which  they  are  created.  The  right  to  change  them 
is  not  founded  on  their  being  incorporated,  but  on  their  being  the  instruments  of 
government  created  for  its  purposes.  The  same  institutions  created  for  the 
same  objects,  though  not  incorporated,  would  be  public  institutions,  and,  of  course, 
controllable  by  tho  legislature.  The  incorporating  act  neither  gives  nor  prevents 
this  control.  Neither,  in  reason,  can  the  incorporating  act  change  the  character 
of  a  private  eleemosynary  institution. 
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We  are  uext  led  to  the  inquiry,  For  whose  benefit  the  property  given  to  Dart- 
mouth College  was  secured?  The  counsel  for  the  defendant  have  insisted  that 
the  beneficial  interest  is  in  the  people  of  New  Hampshire.  The  charter,  after  re- 
citing the  preliminary  measures  which  have  been  taken  and  the  application  for 
an  act  of  incorporation,  proceeds  thus:  "Know  ye,  therefore,  that  we,  consider- 
ing the  premises,  and  being  willing  to  encourage  the  laudable  and  charitable  de- 
sign of  spreading  Christian  knowledge  among  the  savages  of  our  American  wil- 
derness, and,  also,  that  the  best  means  of  education  be  established  in  our  prov- 
ince of  New  Hampshire  for  the  benefit  of  said  province,  do,  of  our  special  grace," 
etc.  Do  these  expressions  bestow  on  New  Hampshire  any  exclusive  right  to  the 
property  of  the  college — any  exclusive  interest  in  the  labor  of  the  professors  ?  Or 
do  they  merely  indicate  a  williugness  that  New  Hampshire  should  enjoy  these 
advantages  which  result  to  all  from  the  establishment  of  a  seminary  of  learning 
in  the  neighborhood?  On  this  point  we  tliiuk  it  impossible  to  entertain  a  se- 
rious doubt.  The  words  themselves,  unexplained  by  the  context,  indicate  that 
the  "  benefit  inteuded  for  the  province  "  is  that  which  is  derived  from  "  estab- 
lishing the  best  means  of  education  therein  '' — that  is,  from  establishing  in  the 
province  Dartmouth  College,  as  constituted  by  the  charter.  But  if  these  words, 
considered  alone,  could  admit  of  doubt,  that  doubt  is  completely  removed  by  an 
inspection  of  the  entire  instrument. 

The  particular  interests  of  New  Hampshire  never  entered  into  the  mind  ot 
the  douors,  never  constituted  a  motive  for  their  donation.  The  propagation  of 
the  Christian  religion  among  the  savages,  and  the  dissemination  of  useful  knowl- 
edge among  the  youths  of  the  country,  were  the  avowed  and  the  sole  objects  ot 
their  contributions.  In  these  New  Hampshire  would  participate ;  but  nothing 
particular  or  exclusive  was  intended  for  her.  Even  the  site  of  the  college  was 
selected,  not  for  the  sake  of  New  Hampshire,  but  because  it  was  "  most  subservi- 
ent to  the  great  ends  in  view,"  and  because  liberal  donations  of  land  were  offered 
by  the  proprietors,  on  condition  that  the  institution  should  be  there  established. 
The  real  advantages  from  the  location  of  the  college  are,  perhaps,  not  less  con- 
siderable to  those  on  the  west  than  to  those  on  the  east  side  of  the  Connecticut 
River.  The  clause  which  constitutes  the  incorporation  and  expresses  the  subjects 
for  which  it  was  made  declares  those  objects  to  be  the  instruction  of  the  Indians, 
"and  also  of  English  youth  and  any  others."  So  that  the  objects  of  contribu- 
tors and  the  incorporating  act  were  the  same  :  the  promotion  of  Christianity  and 
of  education  generally,  not  the  interests  of  New  Hampshire  particularly. 

From  this  review  of  the  charter  it  appears  that  Dartmouth  College  is  au  elee- 
mosynary institution,  incorporated  for  the  purpose  of  perpetuating  the  applica- 
tion of  the  bounty  of  the  donors  to  the  specified  object  of  that  bounty  ;  that  its 
trustees  or  governors  were  originally  named  by  the  founder,  and  invested  with 
the  power  of  perpetuating  themselves  ;  that  they  are  not  public  officers,  nor  is  it 
a  civil  institution  participating  in  the  administration  of  government,  but  a  char- 
ity school  or  a  seminary  of  education,  incorporated  for  the  preservation  of  its 
property,  and  the  perpetual  application  of  that  property  to  the  objects  of  its 
creation. 

Yet  a  question  remains  to  be  considered  of  more  real  difficulty,  on  which 
more  doubt  has  been  entertained  than  all  that  have  been  discussed.    The  founders 
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of  the  college — at  least,  those  whose  contributions  were  in  money — have  parted 
with  the  property  hestowed  upon  it,  and  their  representatives  have  no  interest 
in  that  property.  The  donors  of  land  are  equally  without  interest  as  long  as 
the  corporation  shall  exist.  Could  they  ho  found  they  are  unaffected  by  auy 
alteration  in  its  constitution,  and  probably  regardless  of  its  form  or  even  of  its 
existence.  The  students  are  fluctuating,  and  no  individual  among  our  youth 
has  vested  interest  in  the  institution  which  can  be  asserted  in  a  court  of  justice. 
Neither  the  founders  of  the  college,  nor  the  youth  for  whose  benefit  it  was 
founded,  complain  of  the  alteration  made  in  its  character,  or  think  themselves 
injured  by  it.  The  trustees  alone  complain,  and  the  trustees  have  no  beneficial 
interest  to  be  protected.  Can  this  be  such  a  contract  as  the  Constitution  in- 
tended to  withdraw  from  the  power  ot  state  legislation  ?  Contracts,  the  parties 
to  which  have  a  vested  beneficial  interest,  and  those  only,  it  has  been  said,  are  the 
objects  about  which  the  Constitution  is  solicitous,  and  to  which  its  protection  is 
extended. 

The  court  has  bestowed  on  this  argument  the  most  deliberate  consideration, 
and  the  result  will  be  stated.  Dr.  Wheelock,  actiug  for  himself,  and  for  those 
who,  at  his  solicitation,  have  made  contributions  to  his  school,  applied  for  this 
charter  as  the  instrument  which  should  enable  him  and  them  to  perpetuate 
their  beneficent  intention.  It  was  granted.  An  artificial,  immortal  being  was 
created  by  the  crown,  capable  of  receiving  and  distributing  forever,  according  to 
the  will  of  the  donors,  the  donations  which  should  be  made  to  it  on  this  being ; 
the  contributions  which  have  been  collected  were  immediately  bestowed.  These 
gifts  were  made,  not  indeed  to  make  a  profit  for  the  donors  or  their  posterity,  but 
for  something  in  their  opinion  of  inestimable  value — for  something  which  they  deem 
a  full  equivalent  for  the  money  with  which  it  was  purchased.  The  consideration 
for  which  they  stipulated  is  the  perpetual  application  of  the  fund  to  its  object 
in  the  mode  prescribed  hy  themselves.  Their  descendants  may  take  no  interest 
in  the  preservation  of  this  consideration.  But  in  this  respect  their  desendants 
are  not  their  representatives.  They  are  represented  by  the  corporation.  The  cor- 
poration is  the  assignee  of  their  rights,  stands  in  their  place,  and  distributes  their 
bounty  as  they  would  themselves  have  distributed  had  they  been  immortal.  So 
with  respect  to  the  students  who  are  to  derive  learning  from  this  source.  The 
corporation  is  a  trustee  for  them  also.  The  potential  rights  which,  taken  dis- 
tribntively,  are  imperceptible,  amount  collectively  to  a  most  important  interest. 
These  are,  in  the  aggregate,  to  be  exercised,  asserted,  and  protected  by  the  cor- 
poration. They  were  as  completely  out  of  the  control  of  the  donors  at  the  instant 
of  their  being  vested  in  the  corporation,  and  as  incapable  of  being  asserted  by 
the  students,  as  at  present. 

According  to  the  theory  of  the  British  constitution  their  Parliament  is  om- 
nipotent. To  annul  corporate  rights  might  give  a  shock  to  public  opinion  which 
that  o-overnment  has  chosen  to  avoid,  but  its  power  is  not  questioned.  Had 
Parliament  immediately  after  the  emanation  of  this  charter  and  the  execution 
of  those  conveyances  which  followed  it,  annulled  the  instrument  so  that  the 
livin"-  donors  would  have  witnessed  the  disappointment  of  their  hopes,  the  per- 
fidy of  the  transaction  would  have  been  universally  acknowledged.  Yet  then, 
as  now  the  donors  would  have  had  no  interest  in  the  property ;  then,  as  now, 
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those  who  might  he  students  would  have  had  no  rights  to  be  violated;  then,  as 
now,  it  might  be  said  that  the  trustees,  iu  whom  the  rights  of  all  were  combined, 
possessed  no  private,  individual,  beneficial  interest  in  the  property  confided  to 
their  protection.  Yet  the  contract  would  at  that  time  have  been  deemed  sacred  by 
all.  What  has  since  occurred  to  strip  it  of  its  inviolability  ?  Circumstances  have 
not  changed  it.     In  reason,  in  justice,  and  iu  law  it  is  now  what  it  was  in  1769. 

This  is  plainly  a  contract  to  which  the  donors,  the  trustees,  and  the  crown  (to 
whoso  rights  and  obligations  New  Hampshire  succeeds)  were  the  original  parties. 
It  is  a  contract  made  on  a  valuable  consideration.  It  is  a  contract  for  the  secur- 
ity and  disposition  of  property.  It  is  a  contract  on  the  faith  of  which  real  and 
personal  estate  has  been  conveyed  to  the  corporation.  It  is,  then,  a  contract  with- 
in the  letter  of  the  Constitution,  and  within  its  spirit  also,  unless  the  fact  that 
the  property  is  invested  by  the  donors  iu  the  trustees,  for  the  promotion  of  re- 
ligion and  education,  for  the  benefit  of  persons  who  are  perpetually  changing, 
though  the  objects  remain  the  same,  shall  create  a  particular  exception,  taking 
this  case  out  of  the  prohibition  coutained  in  the  Constitution. 

It  is  more  than  probable  that  the  preservation  of  rights  of  this  description 
was  not  particularly  iu  the  view  of  the  framers  of  the  Constitution  when  the 
clause  uuder  consideration  was  introduced  into  that  instrument.  It  is  probable 
that  interferences  of  more  frequent  recurrence,  to  which  the  temptation  was 
stronger,  and  of  which  the  mischief  was  more  extensive,  constituted  the  great 
motive  for  imposing  this  restriction  on  the  state  legislatures.  But-  although  a 
particular  and  a  rare  case  may  not,  in  itself,  be  of  sufficient  magnitude  to  induce 
a  rule,  yet  it  must  be  governed  by  the  rule  when  established,  unless  some  plain 
and  strong  reason  excluding  it  can  be  given.  It  is  not  enough  to  say  that  this 
particular  case  was  not  in  the  mind  of  the  convention  when  the  article  was 
framed,  nor  of  the  American  people  when  it  was  adopted.  It  is  necessary  to  go 
further,  and  to  say  that  had  this  particular  case  been  suggested  the  language 
would  have  been  so  varied  as  to  exclude  it,  or  it  would  have  been  made  a  special 
exception.  The  case  being  within  the  'words  of  the  rule  must  be  within  its  oper- 
ation likewise,  unless  there  be  something  in  the  literal  construction  so  obviously 
absurd  or  mischievous  or  repugnant  to  the  general  spirit  of  the  instrument  as 
to  justify  those  who  expound  the  Constitution  iu  making  it  an  exception. 

On  what  safe  and  intelligible  ground  can  this  exception  stand  ?  There  is  no 
exception  in  the  Constitution,  no  seutirneut  delivered  by  its  contemporaneous  ex- 
pounders, which  would  justify  us  iu  making  it.  In  the  absence  of  all  authority 
of  this  kind,  is  there,  in  the  nature  and  reason  of  the  case  itself,  that  which  would 
sustain  a  construction  of  the  Constitution  not  warranted  by  its  words?  Are  con- 
tracts of  this  description  of  a  character  to  excite  so  little  interest  that  we  must  ex- 
clude them  from  the  provisions  of  the  Constitution  as  being  unworthy  of  the  atten- 
tion of  those  who  framed  the  instrument  1  Or  does  public  policy  so  imperiously 
demand  their  remaining  exposed  to  legislative  alteration  as  to  compel  us — or, 
rather,  permit  us— to  say  that  these  words  which  were  introduced  to  give  stability 
to  contracts,  and  which,  in  their  plain  import,  comprehend  this  contract,  must 
yet  be  so  construed  as  to  exclude  it  ? 

Almost  all  eleemosynary  corporations,  those  which  are  created  for  the  promo- 
tion of  religion,  of  charity,  or  of  education,  are  of  the  same  character.     The  law 
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of  this  case  is  the  law  of  all.  la  every  literary  or  charitable  institution,  unless  the 
objects  of  the  bounty  be  themselves  incorporated,  the  whole  legal  interest  is  in 
trustees,  and  can  be  asserted  only  by  them.  The  donors  or  claimants  of  the  bounty, 
if  they  can  appear  in  court  at  all,  can  appear  only  to  complain  of  the  trustees.  In 
all  other  situations  they  are  identified  with  and  personated  by  the  trustees,  and 
their  rights  are  to  be  defended  and  maintained  by  them.  Religion,  charity,  and 
education  are,  in  the  law  of  England,  legatees  or  donees  capable  of  receiving  be- 
quests or  donations  in  this  form.  They  appear  in  court,  and  claim  or  defend  by 
the  corporation.  Are  they  of  so  little  estimation  in  the  United  States  that  con- 
tracts for  their  benefit  must  be  excluded  from  the  protection  of  words  which,  in 
their  natural  import,  include  them  ?  Or  do  such  contracts  so  necessarily  require 
uew  modelling  by  the  authority  of  the  legislature  that  the  ordinary  rules  of  con- 
struction must  be  disregarded  in  order  to  leave  them  exposed  to  legislative  alter- 
ation ?  All  feel  that  these  objects  are  not  deemed  unimportant  in  the  United 
States.  The  interest  which  this  case  has  excited  proves  that  they  are  not.  The 
framers  of  the  Constitution  did  not  deem  them  unworthy  of  its  care  and  pro- 
tection. They  have,  though  in  a  different  mode,  manifested  their  respect  for 
science  by  reserving  to  the  government  of  the  Union  the  power  "  to  promote  the 
progress  of  science  and  useful  arts,  by  securing  for  limited  times,  to  authors  and 
inventors,  the  exclusive  right  to  their  respective  writings  and  discoveries." 
They  have,  so  far,  withdrawn  science  and  the  useful  arts  from  the  actiou  of  the 
state  governments.  Why,  then,  should  they  be  supposed  regardless  of  contracts 
made  for  the  advancement  of  literature  as  to  intend  to  exclude  them  from  pro- 
visions made  for  the  security  of  ordinary  contracts  between  mau  and  man  1  No 
reason  for  making  this  supposition  is  perceived. 

If  the  insignificance  of  the  object  does  not  require  that  we  should  exclude  con- 
tracts respecting  it  from  the  protection  of  the  Constitution,  neither,  as  we  con- 
ceive, is  the  policy  of  leaving  them  subject  to  legislative  alteration  so  apparent 
as  to  require  a  forced  construction  of  that  instrument  in  order  to  effect  it.  These 
eleemosynary  institutions  do  not  fill  the  place  which  would  otherwise  be  occupied 
by  government,  but  that  which  would  otherwise  remain  vacant.  They  are  com- 
plete acquisitions  to  literature.  They  are  donations  to  education — donations 
which  any  government  must  be  disposed  rather  to  encourage  than  to  discounte- 
nance. It  requires  no  very  critical  examination  of  the  human  mind  to  enable 
us  to  determine  that  one  great  inducement  to  these  gifts  is  the  conviction  felt  by 
the  giver  that  the  disposition  he  makes  of  them  is  immutable.  It  is  probable 
that  no  man  ever  was,  and  that  no  man  ever  will  be,  the  founder  of  a  college 
believing  at  the  time  that  an  act  of  incorporation  constitutes  no  security  for  the 
institution ;  believing  that  it  is  immediately  to  be  deemed  a  public  institution, 
whose  funds  are  to  be  governed  and  applied,  not  by  the  will  of  the  donor, 
but  by  the  will  of  the  legislature.  All  such  gifts  are  made  in  the  pleasing, 
perhaps  delusive,  hope  that  the  charity  will  flow  forever  in  the  channel 
which  the  givers  have  marked  out  for  it.  If  every  man  finds  in  his  own  bosom 
strong  evidence  of  the  universality  of  this  sentiment,  there  can  be  hut  little  rea- 
son to  imagine  that  the  framers  of  our  Constitution  were  strangers  to  it,  aud 
that,  feeling  the  necessity  and  policy  of  giving  permanence  and  security  to  con- 
tracts, of  withdrawing  them  from  the  influence  of  legislative  bodies,  fluctuating 
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policy  and  repeated  interferences  producing  the  most  perplexing  and  injurious 
embarrassments,  they  still  deemed  it  necessary  to  leave  these  contracts  subject  to 
those  interferences.  The  motives  for  such  an  exception  must  be  very  powerful 
to  justify  the  construction  which  makes  it. 

The  motives  suggested  at  the  bar  grow  out  of  the  original  appointment  of  the 
trustees,  which  is  supposed  to  have  been  in  a  spirit  hostile  to  the  genius  of  our 
government,  and  the  presumption  that,  if  allowed  to  continue  themselves,  they 
now  are,  and  must  remain  forever,  what  they  originally  were.  He-nee  is  inferred 
the  necessity  of  applying  to  this  corporation,  and  to  other  similar  corporations, 
the  correcting  and  improving  hand  of  the  legislature.  It  has  been  urged  repeat- 
edly, and  certainly  with  a  degree  of  earnestness  which  attracted  attention,  that 
the  trustees,  deriving  their  power  from  a  regal  source,  must  necessarily  partake 
of  the  spirit  of  their  origin;  and  that  their  first  principles,  unimproved  by  that 
resplendent  light  which  has  been  shed  around  them,  must  continue  to  govern  the 
college  and  to  guide  the  students. 

Before  wo  inquire  into  the  influence  which  this  argument  ought  to  have  on 
the  constitutional  question,  it  may  not  be  amiss  to  examine  the  facts  on  which 
it  rests.  The  first  trustees  were  undoubtedly  named  in  the  charter  by  the  crown ; 
but  at  whose  suggestion  wero  they  named?  By  whom  were  they  selected  ?  The 
charter  informs  us.  Dr.  Wheelock  had  represented  "  that,  for  many  weighty 
reasons,  it  would  be  expedient  that  the  gentlemen  whom  he  had  already  nomi- 
nated, in  his  last  will,  to  be  trustees  in  America,  should  be  of  the  corporation 
now  proposed."  When,  afterwards,  the  trustees  are  named  in  the  charter,  can 
it  be  doubted  that  the  persons  mentioned  by  Dr.  Wheelock  in  his  will  were  ap- 
pointed? Some  were  probably  added  by  the  crown,  with  the  approbation  of  Dr. 
Wheelock.  Among  these  is  the  doctor  himself.  If  any  others  were  appointed 
at  the  instance  of  the  crown,  they  are  the  governor,  three  members  of  the  coun- 
cil, and  the  speaker  of  the  House  of  Representatives  of  the  colony  of  New  Hamp- 
shire. The  stations  filled  by  these  persons  onght  to  rescue  them  from  any  other 
imputation  than  too  great  a  dependence  on  the  crown.  If,  in  the  Revolution 
that  followed,  they  acted  under  the  influence  of  this  sentiment,  they  must  have 
ceased  to  be  trustees;  if  they  took  part  with  their  countrymen, the  imputation 
which  suspicion  might  excite  would  no  longer  attach  to  them.  The  original  trus- 
tees, then,  or  most  of  them,  were  named  by  Dr.  Wheelock,  and  those  who  were 
added  to  his  nomination,  most  probably  with  his  approbation,  were  among  the 
most  cmineut  and  respectable  individuals  in  New  Hampshire. 

The  only  evidence  which  -we  possess  of  the  character  of  Dr.  Wheelock  is  fur- 
nished by  this  charter.  The  judicious  means  employed  for  the  accomplishment 
of  his  object,  and  the  success  which  attended  his  endeavors,  would  lead  to  the 
opinion  that  he  united  a  sound  understanding  to  that  humanity  and  benevolence 
which  suggested  his  undertaking.  It  surely  cannot  bo  assumed  that  his  trustees 
were  selected  without  judgment.  With  as  little  probability  can  it  be  assumed 
that,  while  the  light  of  science  and  of  liberal  principles  pervades  the  whole  com- 
munity, these  originally  benighted  trustees  remain  in  utter  darkness,  incapable  of 
participating  in  the  general  improvement ;  that,  while  the  human  race  is  rapidly 
advancing,  they  are  stationary.  Reasoning  d,  priori,  we  should  believe  that 
learned  and  intelligent  men,  selected  by  its  patrons  for  the  government  of  a  lit- 
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erary  institution,  would  select  learned  and  intelligent  men  for  their  successors ; 
men  as  well  fitted  for  the  government  of  a  college  as  those  who  might  he  chosen 
by  other  means.  Should  this  reasoning  ever  prove  erroneous  in  a  particular  case, 
public  opinion,  as  has  been  stated  at  the  bar,  would  correct  the  institution.  The 
mere  possibility  of  the  contrary  would  not  justify  a  construction  of  the  Constitu- 
tion which  should  exclude  these  contracts  from  the  protection  of  a  provision 
whose  terms  comprehend  them. 

The  opinion  of  the  court,  after  mature  deliberation,  is  that  this  is  a  contract, 
the  obligation  of  which  cannot  be  impaired  without  violating  the  Constitution 
of  the  United  States.  This  opinion  appears  to  us  to  he  equally  supported  by  rea- 
son and  by  the  former  decisions  of  this  court. 

2.  We  next  proceed  to  the  inquiry  whether  its  obligation  has  been  impaired  by 
those  acts  of  the  legislature  of  New  Hampshire  to  which  the  special  verdict  re- 
fers. From  the  review  of  this  charter  which  has  been  taken  it  appears  that  the 
whole  power  of  governing  the  college,  of  appointing  and  removing  tutors,  of  fix- 
ing their  salaries,  of  directing  the  course  of  study  to  be  pursued  by  the  students, 
and  of  filling  up  vacancies  created  in  their  own  body,  was  vested  in  the  trustees. 
On  the  part  of  the  crown  it  was  expressly  stipulated  that  the  corporation  thus 
instituted  should  continue  forever,  and  that  the  number  of  trustees  should  for- 
ever consist  of  twelve,  aud  no  more.  By  this  contract  the  crown  was  bound,  and 
could  have  made  no  violent  alteration  in  its  essential  terms  without  impairing 
its  obligations. 

By  the  Revolution  the  duties  as  well  as  the  powers  of  government  devolved 
on  the  people  of  New  Hampshire.  It  is  admitted  that  among  the  latter  was  com- 
prehended the  transcendent  power  of  Parliament  as  well  as  that  of  the  executive 
department.  It  is  too  clear  to  require  the  support  of  argument  that  all  contracts 
and  rights  respecting  property  remained  unchanged  by  the  Revolution.  The 
obligations,  then,  which  were  created  by  the  charter  of  Dartmouth  College  were 
the  same  in  the  new  that  they  had  been  in  the  old  government.  The  power  of 
the  government  was  also  the  same.  A  repeal  of  this  charter  at  any  time  prior  to 
the  adoption  of  the  present  Constitution  of  the  United  States  would  have  been  an 
extraordinary  and  unprecedented  act  of  power,  but  one  which  could  have  been 
contested  by  the  restrictions  upon  the  legislature  to  be  found  in  the  Constitution 
of  the  state.  But  the  Constitution  of  the  United  States  has  imposed  this  addi- 
tional limitation:  that  the  legislature  of  a  state  shall  pass  no  act  "impairing 
the  obligation  of  contracts." 

It  has  been  already  stated  that  the  act  "to  amend  the  charter  and  enlarge 
and  improve  the  corporation  of  Dartmouth  College  "  increases  the  number  of  trus- 
tees to  twenty-one,  gives  the  appointment  of  the  additional  members  to  the  ex- 
ecutive of  the  state,  and  creates  a  board  of  overseers,  to  consist  of  twenty-five 
persons,  of  whom  twenty-one  are  also  appointed  by  the  executive  of  New  Hamp- 
shire who  have  power  to  iuspect  and  control  the  most  important  acts  of  the 
trustees.  On  the  effect  of  this  law  two  opinions  cannot  be  entertained.  Be- 
tween acting  directly  aud  acting  through  the  agency  of  trustees  and  overseers 
no  essential  difference  is  perceived.  The  whole  power  of  governing  the  college 
is  transferred  from  trustees,  appointed  according  to  the  will  of  the  founder,  ex- 
pressed in  the  charter,  to  the  executive  of  New  Hampshire.  The  mauagement 
II.— 35 
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aud  application  of  the  funds  of  this  eleemosynary  institution,  which  are  placed 
by  the  donors  in  the  hands  of  trustees  named  in  the  charter  aud  empowered  to 
perpetuate  themselves,  are  placed  by  this  act  nuder  the  control  of  the  govern- 
ment of  the  state.  The  will  of  the  state  is  substituted  for  the  will  of  the  donors 
in  every  essential  operation  of  the  college.  This  is  not  an  immaterial  change. 
The  founders  of  the  college  contracted  not  merely  for  the  perpetual  application 
of  the  funds  which  they  gave  to  the  objects  for  which  those  funds  were  given ; 
they  contracted,  also,  to  secure  that  application  by  the  constitution  of  the  cor- 
poration. They  contracted  for  a  system  which  should,  as  far  as  human  fore- 
sight can  provide,  retain  forever  the  government  of  the  literary  institution 
they  had  formed  in  the  hands  of  persons  approved  by  themselves.  This 
system  is  totally  changed.  The  charter  of  1769  exists  no  longer.  It  is  re- 
organized; and  reorganized  in  such  a  manner  as  to  convert  a  literary  insti- 
tution moulded  according  to  the  will  of  its  founders,  and  placed  under  the 
control  of  private  literary  men,  into  a  machine  entirely  subservient  to  the  will 
of  government.  This  may  be  for  the  advantage  of  this  college  in  particular, 
aud  may  be  for  the  advantage  of  literature  in  general ;  but  it  is  not  accord- 
ing to  the  will  of  the  donors,  aud  is  subversive  of  that  contract,  on  the  faith 
of  which  their  property  was  given. 

In  the  view  which  has  been  taken  of  this  interesting  case  the  court  has  con- 
fined itself  to  the  rights  possessed  by  the  trustees,  as  the  assignees  aud  represent- 
atives of  the  donors  and  founders,  for  the  benefit  of  religion  aud  literature. 
Yet  it  is  not  clear  that  the  trustees  ought  to  be  considered  as  destitute  of  such 
beneficial  interest  in  themselves  as  the  law  may  respect.  In  addition  to  their  be- 
ing the  legal  owners  of  the  property,  and  to  their  having  a  freehold  right  in  the 
powers  confided  to  them,  the  charter  itself  countenances  the  idea  that  trustees  may 
also  be  tutors  with  salaries.  The  first  president  was  one  of  the  original  trustees, 
aud  the  charter  provides  that,  in  case  of  vacancy  in  that  office,  "  the  senior  pro- 
fessor or  tutor,  being  one  of  the  trustees,  shall  exercise  the  office  of  president 
until  the  trustees  shall  make  choice  of  and  appoint  a  president."  According  to 
the  tenor  of  the  charter,  then,  the  trustees  might,  without  impropriety,  appoint 
a  president  aud  other  professors  from  their  own  body.  This  is  a  power  not  en- 
tirely unconnected  with  an  interest.  Even  if  the  proposition  of  the  counsel  for 
the  defendant  were  sustained;  if  it  were  admitted  that  those  contracts  only  are 
protected  by  the  Constitution,  a  beneficial  interest  in  which  is  vested  in  the 
party  who  appears  in  court  to  assert  that  interest,  yet  it  is  by  no  means  clear 
that  the  trustees  of  Dartmouth  College  have  no  beneficial  interest  in  themselves. 

But  the  court  has  deemed  it  unnecessary  to  investigate  this  particular  point, 
being  of  opinion,  on  general  principles,  that  in  these  private  eleemosynary  in- 
stitutions the  body  corporate,  as  possessing  the  whole  legal  and  equitable  inter- 
est, and  completely  representing  the  donors,  for  the  purpose  of  executing  the 
trust,  has  rights  which  are  protected  by  the  Constitution. 

It  results  from  this  opinion  that  the  acts  of  the  legislature  of  New  Hamp- 
shire, which  are  stated  in  the  special  verdict  found  in  this  cause,  are  repug- 
nant to  the  Constitution  of  the  United  States,  and  that  the  judgment  on  this 
special  verdict  ought  to  have  been  for  the  plaintiffs.  The  judgment  of  the  Btate 
court  must,  therefore,  be  reversed. 
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AN  ORATION  BY  GEORGE  TICKNOR  CURTIS. 

DELIVERED  ON   THE   FOURTH  OF  JULY,  1862,  BEFORE  THE  MUNIC- 
IPAL AUTHORITIES  OF  THE  CITY  OF  BOSTON. 

Mr.  Mayor  and  Gentlemen  of  the  City  Council : — Had  I  felt  at  liberty  to  con- 
sult my  own  inclination  alone,  I  should  have  asked  you  to  excuse  me  from 
taking  part  in  the  proceedings  of  this  day.  At  a  much  earlier  period  of  life 
I  enjoyed  the  distinction  of  being  placed  on  the  long  roll  of  those  who  have 
successively  spoken  to  the  people  of  Boston,  at  the  bidding  of  their  municipal 
authorities,  on  this  our  national  anniversary.  At  this  particular  juncture  I 
could  well  have  desired  to  be  spared  from  the  performance  of  any  such  public 
duty.  I  had  prepared  myself  to  bear  what  is  now  upon  ns  in  silence  and  ob- 
scurity, doing  the  infinitely  little  that  I  may  to  alienate  personal  suffering, 
sustaining  the  hopes  of  those  who  are  nearest  to  me,  and  endeavoring  to 
cherish  in  my  own  breast  a  living  faith  iu  the  strengtli  and  perpetuity  of 
our  republican  forms  of  government. 

But  private  wishes  are  nothing — private  tastes  are  nothing — in  the  presence 
of  great  public  trials  and  dangers.  We  cannot,  if  we  would,  escape  the  re- 
sponsibilities which  such  trials  and  dangers  entail  upon  us.  If  we  fly  to  the 
uttermost  parts  of  the  earth  the  thought  of  our  country  is  with  us  there.  If 
we  put  on  the  robes  of  the  stoic,  or  wrap  ourselves  in  the  philosophy  of  the 
fatalist,  the  heart  beneath  will  beat  for  the  land  of  our  birth  in  spite  of  the 
outward  man.  There  is  no  place,  there  is  no  hope,  there  is  no  happiness  in 
a  state  of  indifference  to  the  welfare  and  honor  of  our  country.  The  most 
sordid  of  men,  whose  sole  delight  consists  in  laying,  day  by  day,  one  more  piece 
of  gold  on  his  already  swollen  heaps,  has  no  more  assured  rest  from  anxiety 
for  his  country,  in  times  of  real  peril,  than  he  whose  whole  being  quivers  be- 
neath the  blows  which  public  disasters  or  disgraces  iuflict  upon  a  refined  and 
sensitive  nature.  To  love  our  country  ;  to  labor  for  its  prosperity  and  repose;  to 
contend,  in  civil  life,  for  the  measures  which  we  believe  essential  to  its  good  ; 
to  yearn  for  that  long,  deep,  tranquil  flow  of  public  affairs  which  we  fondly 
hope  is  to  reach  and  bear  safely  on  its  bosom  those  in  whom  we  are  to  have 
an  earthly  hereafter — these  are  the  nobler  passions  and  the  higher  aims  which 
distinguish  the  civilized  from  the  savage  man.  Even  if  I  did  not  feel  such 
emotions  deeply,  how  could  I  bring  here  at  such  a  time  as  this  the  doubts  and 
mio-ivings  of  one  fearful  for  himself?  The  thickly  crowding  memories  of  the 
far-off  dead,  who  have  fallen  in  the  bitter  contests  of  this  civil  war,  admonish 
me  of  the  insignificance  of  such  fears.  Who  shall  bring  a  thought  of  the  ex- 
ertions, the  sacrifices,  or  the  responsibilities  of  public  discourse  into  the  presence 
of  the  calamities  of  his  country  ? 

I  am  here  for  a  far  other  purpose.  I  come  to  plead  for  the  Constitution 
of  our  country.  I  am  here  to  show  you,  from  my  own  earnest  convictions, 
how  dangerous  it  may  be  to  forego  all  care  for  the  couuection  between  the 
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political  past  and  the  political  future.  I  am  here  to  state  to  you,  as  I  have 
read  them  on  the  page  of  history,  the  fundamental  conditions  on  which  alone, 
as  I  believe,  the  people  of  these  states  can  he  a  nation  and  preserve  their 
liberties.  I  am  here  to  endeavor  to  rescue  the  idea  of  nuion  from  heresies  as 
destructive  as  the  disorganizing  and  justly  reprobated  heresies  of  secession.  I 
wish  to  do  what  I  can  to  define  to  ratioual  and  intelligent  minds  the  real 
nature  and  limits  of  the  national  supremacy,  and  to  vindicate  it  from  the 
corroding  influences  of  doctrines  which  are  leading  ns  away  from  the  political 
faith  and  prospects  of  a  free  people. 

Do  you  say  that  there  is  no  need  of  such  a  discussiou  ?     Eeflect  for  a  moment, 
I  pray  you,  on  what  has  already  crept  into  the  common  uses  of  our  political 
speech.     We  hear  men  talk  about  the  "old"  Constitution,  as  if  that  admirable 
frame  of  government,  which  is  not  yet  older  than  some  who  still  live  under  its 
sway,  and  which  has  bestowed  on  this  nation  a  vigor  unexampled  in  history, 
were  already  in  its  decrepitude,  or  as  if  it  had  become  suspended  from  its  func- 
tions by  general  consent,  to  await  at  respectful  distance  the  advent  of  some  new 
theory  as  yet  unknown.    We  hear  men  talk  of  the  "  old"  Uuion,  as  if  there  were  a 
choice  about  the  terms  on  which  the  Union  can  subsist,  or  as  if  those  terms  were 
not  to  be  taken  as  having  been  fixed  on  the  day  on  which  Washington  and  his 
compatriots  signed  the  Constitution  of  the  United  States.     You  will  not  say 
that  this  tendency — this  apparent  willingness  to  break  away  from  the  past  and 
its  obligations,  and  to  throw  ourselves  upon  a  careless  tempting  of  the  future 
— does  not  demand  your  sober  consideration.     I  beg  you  also  to  call  before 
you  another  symptom  of  these  unsettled  times.     With  an  extravagance  partly 
habitual   to   us,  and  partly  springing  from  the  intense  exertions  of  the  year 
which  has  just  passed,  we  have  encountered  the  doctrines  of  secession  and  dis- 
union with  many  theories  about  the  national  unity  aud  the  federal  authority 
which  are  not  founded  in  history  or  in  law.     Are  you  not  conscious  that  there 
has   been   poured   forth   from   hundreds  of  American   pulpits,  platforms,   and 
presses,  and  on  floors  of  Congress,  a  species  of  what  is  called  argument,  in  de- 
fence of  the  national  supremacy,  which  ill  befits  the  nature  of  our  republican 
institutions  1     When  I  hear  one  of  these  courtier-like  preachers  or  writers  for 
our  American  sovereigns  resting  the  authority  of  our  government   on  a  doc- 
trine that  might  have  gaiued  him  promotion  at  the  hands  of  James  or  Charles 
Stuart,  I  cannot  help  wishing  that  lie  had  lived  in  an  age  when  such  teach- 
ings, if  not  actually  believed  to  be  sound,  were  at  all  events  exceedingly  use- 
ful to  the  teachers.     My  friends,  I  cannot  bear  the  thought  of  vindicating  the 
supremacy  of  our  national  government  by  anything  but  the  just  title  on  which 
it  was  founded,  and  I  will  not  desert  the  solid  ground  of  our  republican  consti- 
tutional liberty  for  any  purpose  on  earth  while  there  is  a  hope  of  maintaining  it. 
I  know  of  no  just  foundation  for  the  title  of  government  in  this  country  but 
conseut— that  consent  which  resides  in  compact,  coutract,  stipulation,  concession 
— the  do  et  conceclo  of  public  grants.     Give  me  a  solemn  cession  of  political  sover- 
eign powers,  evidenced  by  a  public  transaction  aud  a  public  charter,  and  yon  have 
given  me  a  civil  contract,  to  which  I  can  apply  the  rules  of  pnblic  law  and  the 
obligations  of  justice  between  man  and  man  ;  ou  which  I  cau  separate  the  legiti- 
mate powers  of  the  government  from  the  rights  of  the  people ;  on  which  I  can, 
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■with  perfect  propriety,  assert  the  authority  of  law  in  the  halls  of  crimiual  juris- 
prudence, or,  if  need  be,  at  the  mouth  of  the  cannon.  But  when  you  speak  of  any 
other  right  of  one  collection  of  people  or  states  to  govern  another  collection  of 
people  or  states ;  when  you  go  beyond  a  public  charter  to  create  a  national  unity, 
and  a  duty  of  loyalty  and  submission  independent  of  that  charter ;  when  you 
undertake  to  found  government  on  something  not  embraced  by  a  grant — I  under- 
stand you  to  employ  a  language  and  ideas  that  ought  never  to  be  uttered  by  an 
American  tongue,  and  which,  if  carried  out  in  practice,  will  put  an  end  to  the 
principles  ou  which  your  liberties  are  founded. 

For  these  and  many  other  reasons — most  appropriate  for  our  consideration 
this  day — let  us  recur  to  certain  indisputable  facts  in  our  history.  I  shall  make 
no  apology  for  insisting  ou  the  precedents  of  our  national  history.  No  nation 
can  safely  lay  aside  the  teachings,  the  obligations,  or  the  facts  of  its  previous  ex- 
istence. You  cannot-  make  a,  tabula  rasa  of  your  political  condition,  and  write 
upon  it  a  purely  original  system,  with  no  traditions,  no  law,  no  compacts,  no 
limitations,  derived  from  the  generations  who  have  gone  before  you,  without 
ruinously  failing  to  improve.  Revolutionary  France  tried  such  a  proceeding, 
and  property,  life,  religion,  morals,  public  order,  and  public  tranquillity  went 
down  into  a  confusion  no  better  than  barbarism,  out  of  which  society  could  be 
raised  again  only  by  the  strong  hand  of  a  despot.  We  are  of  a  race  which  ought 
to  have  learned  by  the  experience  of  a  thousand  years  that  reforms,  improve- 
ments, progress,  must  be  conducted  with  a  fixed  reference  to  those  antecedent 
facts  which  have  already  formed  the  chief  condition  of  the  national  existence. 
Let  us  attend  to  some  of  the  well-known  truths  in  our  history. 

1.  The  Declaration  of  Independence  was  not  accepted  by  the  people  of  the 
colonies,  and  their  delegates  in  Congress  were  not  authorized  to  enter  into  a 
union  without  a  reservation  to  the  people  of  each  colony  of  its  distinct  separate 
right  of  internal  self-government.  To  represent  the  abstract  sentiments  of  the 
Declaration  as  inconsistent  with  any  law  or  institution  existing  in  any  one  of  the 
colonies  is  to  contradict  the  record  and  history  of  its  adoption.  What,  for  ex- 
ample, do  you  make  of  the  following  resolution  of  the  people  of  Maryland  in 
convention,  adopted  on  the  28th  day  of  June,  1776,  and  laid  before  the  Continen- 
tal Congress  three  days  before  the  Declaration  of  Independence  was  signed : 
"  That  the  deputies  of  said  Colony  or  any  three  or  more  of  them  be  authorized 
and  empowered  to  concur  with  the  other  United  Colonies,  or  a  majority  of  them, 
in  declaring  the  United  Colonies  free  and  Independent  States ;  in  formiug  such 
further  compact  and  confederation  between  them  :  in  making  foreign  alliances, 
and  in  adopting  such  other  measures  as  shall  be  adjudged  necessary  for  securing 
the  liberties  of  America;  and  that  said  Colony  will  hold  itself  bound  by  the 
resolutions  of  the  majority  of  the  United  Colonies  in  the  premises ;  provided,  the 
sole  and  exclusive  right  of  regulating  the  internal  government  and  police  of  that 
Colony  be  reserved  to  the  people  thereof." 

This  annunciation  of  the  sense  and  purpose  in  which  the  people  of  Maryland 
accepted  the  Declaration  is  just  as  much  a  part  of  the  record  as  the  Declaration 
itself,  and  it  clearly  controls  for  them  the  meaning  and  application  of  every  politi- 
cal axiom  or  principle  which  the  Declaration  contains.  It  was  intended  to  sig- 
nify to  the  country  and  to  the  world  that  the  people  of  Maryland  consented  to 


550  CONSTITUTIONAL    HISTORY. 

separate  themselves  from  the  sovereignty  of  Great  Britain,  on  the  condition  that 
the  right  to  maintain  withiu  their  own  limits  just  such  a  system  of  society  and 
government  as  they  might  see  fit  to  maintain  should  belong  to  them,  notwith- 
standing anything  said  in  the  Declaration  to  which  they  were  asked  to  give  their 
assent. 

Several  of  the  other  colonies  made  a  similar  express  reservation  ;  and  all  of 
them,  aud  all  the  people  of  America,  understood  that  every  colony  accepted  the 
Declaration,  in  fact,  in  the  same  sense.  No  man  in  the  whole  country,  from  the 
4th  of  July,  1776,  to  the  adoption  of  the  Articles  of  Confederation,  ever  supposed 
that  the  Revolutionary  Congress  acquired  any  legal  right  to  interfere  with  the 
domestic  concerns  of  any  one  of  the  colonies  which  then  became  states,  or  any 
moral  authority  to  lay  down  rules  for  determining  what  laws,  institutions,  or 
customs,  or  what  condition  of  its  inhabitants,  should  be  adopted  or  continued 
by  the  states  in  their  internal  government.  From  that  day  to  this  it  has  ever 
been  a  received  doctrine  of  American  law  that  the  Revolutionary  Congress  exer- 
cised, with  the  assent  of  the  whole  people,  certain  powers  which  were  needful  for 
the  common  defence,  but  that  these  powers  iu  no  way  touched  or  involved  the 
sovereign  right  of  each  state  to  regulate  its  owu  internal  condition. 

2.  When  the  Articles  of  Confederation  were  finally  ratified,  1781,  there  was 
placed  in  the  very  front  of  the  instrument  the  solemu  declaration  that  "each 
state  retains  its  sovereignty,  freedom,  and  independence,  and  every  power,  juris- 
diction, and  right,  which  is  not  by  this  Confederation  expressly  delegated  to  the 
United  States  in  Congress  assembled  ;"  aud  the  powers  given  to  the  United  States 
in  Congress  related  exclusively  to  those  affairs  in  which  the  state  had  a  common 
concern,  and  were  framed  with  a  view  to  the  common  defeuce  against  a  foreign 
enemy,  in  order  to  secure,  by  joint  exertions,  the  independence  aud  sovereignty 
of  each  of  the  states. 

3.  When  the  Constitution  of  the  United  States  was  fiually  established  in 
1788  the  people  of  each  state,  acting  through  authorized  agents,  executed  by  a 
resolution  or  other  public  act  a  cession  of  certain  sovereign  powers,  described  in 
the  Constitution,  to  the  government  which  that  Constitution  provided  to  receive 
and  exercise  them.  These  powers  being  once  absolutely  granted  by  public  in- 
struments, duly  executed  in  behalf  of  the  people  of  each  state,  were  thenceforth 
incapable  of  being  resumed;  for  I  hold  that  there  is  nothing  in  the  nature  of 
political  powers  which  renders  them,  when  absolutely  ceded,  anymore  capable  of 
being  resumed  at  pleasure  by  the  grantors  than  a  right  of  property  is  when  once 
conveyed  by  an  absolute  deed.  Iu  both  cases  those  who  receive  the  grant  hold 
uuder  a  contract ;  and  if  that  contract,  as  is  the  case  with  the  Constitution,  pro- 
vides for  a  common  arbiter  to  determine  its  meaning  aud  operation,  there  is  no 
resulting  right  in  the  parties,  from  the  instrument  itself,  to  determine  any  ques- 
tion that  arises  uuder  it. 

At  the  same  time  it  is  never  to  be  forgotten  that  the  powers  and  rights  of 
separate  internal  government  which  were  not  ceded  by  the  people  of  the  states, 
or  which  they  did  not  by  adopting  the  Constitution  agree  to  restrain,  remained 
in  the  people  of  each  state  in  full  sovereignty.  It  might  have  been  enough  for 
their  safety  to  have  rested  upon  this  as  a  familiarly  understood  and  well-defined 
principle  of  public  law  implied  in  every  such  grant.     But  the  people  did  not  see 
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fit  to  trust  to  implication  alone.  They  insisted  upon  annexing  to  the  Constitu- 
tion an  amendment  which  declares  that  "The  powers  not  delegated  to  the 
United  States  by  the  Constitution,  nor  prohibited  by  it  to  the  States,  are  reserved 
to  the  States  respectively,  or  to  the  people." 

We  thus  see  that  from  the  first  dawn  of  our  national  existence,  through  every 
form  which  it  has  yet  assumed,  a  dual  character  has  constantly  attended  our 
political  condition.  A  nation  has  existed  because  there  has  all  along  existed  a 
central  authority  having  the  right  to  prescribe  the  rule  of  action  for  the  whole 
people  on  certain  subjects,  occasions,  and  relations.  In  this  sense  and  in  no 
other,  to  this  extent  but  no  further,  we  have  been  since  1776,  and  are  now  a 
natiou.  At  the  beginning  the  limits  of  this  central  authority,  in  respect  to 
which  we  are  a  nation,  were  defined  by  general  popular  understanding;  but 
more  recently  they  were  fixed  in  written  terms  and  public  charters,  first  by  the 
Articles  of  Confederation,  and  ultimately,  with  a  more  enlarged  scope  and  a  more 
efficient  machinery,  by  the  Constitution.  The  latter  instrument  made  this  cen- 
tral authority  a  government  proper,  but  with  limited  and  defined  powers,  which 
are  supreme  within  their  own  appropriate  sphere.  In  like  manner,  from  the 
beginning,  there  has  existed  another  political  body — -distinct,  sovereign  within 
its  own  sphere,  and  independent  as  to  all  the  powers  and  objects  of  government 
not  ceded  or  restrained  under  the  Federal  Constitution.  This  body  is  the  state — 
u  political  corporation  of  which  each,  inhabitant  is  m  subject,  as  he  is  at  the 
same  time  a.  subject  of  that  other  political  corporation  known  as  the  United 
States. 

All  this  is  familiar  to  you.  But  I  state  it  here  because  I  wish  to  remind  you 
that  the  careful  preservation  of  this  separate  political  body,  the  state  —  this 
sovereign  right  of  self-government  as  far  as  it  has  been  retained  by  the  people  of 
each  state  —  has  ever  been  a  cardinal  rule  of  action  with  the  American  people, 
and  with  all  their  wisest  statesmen,  Northern  and  Southern,  of  every  school  of 
politics.  There  have  been  great  differences  of  opinion  and  great  controversies 
respecting  the  dividing  line  which  separates,  or  ought  to  be  held  to  separate,  the 
national  from  the  state  powers.  But  no  American  statesman  has  ever  lived  at 
any  former  period  who  would  have  dared  to  confess  a  purpose  to  crush  the  state 
sovereignties  out  of  existence,  and  no  man  can  now  confess  such  a  wish  without 
arousing  a  popular  jealousy  which  will  not  slumber  even  in  a  time  of  civil  war 
and  national  commotion. 

What  is  the  true  secret  of  this  undying  popular  jealousy  on  the  subject  of 
state  rights  ?  What  is  it  that  even  now— when  we  are  sending  our  best  blood  to 
be  poured  out  in  defence  of  the  true  principle  of  the  national  supremacy — causes 
all  men  who  are  not  mad  with  some  revolutionary  project  to  shrink  from  meas- 
ures that  appear  to  threaten  the  integrity  of  state  authority,  and  to  pray  that  at 
least  that  bitter  and  dreaded  cup  may  pass  from  us  ?  It  is  the  original,  inborn, 
and  indestructible  belief  that  the  preservation  of  the  state  sovereignty  withiu  its 
just  and  legitimate  sphere  is  essential  to  the  preservation  of  republican  liberty. 
Beyond  a  doubt  it  was  this  belief  which  led  the  people  from  the  first  to  object,  as 
they  sometimes  did  unreasonably  object,  to  the  augmentation  of  the  national 
powers.  Perhaps  they  could  not  always  explain— perhaps  they  did  not  always 
fully  understand — all  the  grounds  of  this  conviction.     It  has  been,  as  it  were,  an 
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instinct;  and  for  one  I  hope  that  instinct  is  as  active  and  vigilant  this  day  as  I 
am  sure  it  was  eighty  years  ago. 

For  I  am  persuaded  that  local  self-government,  to  as  great  an  extent  as  is 
consistent  with  national  safety,  is  indispensable  to  the  long-continued  existence 
of  republican  government  on  a  large  scale.  A  republic  in  a  great  nation  de- 
mands those  separate  institutions  which  imply  in  different  portions  of  the  nation 
some  rights  and  powers  with  which  no  other  portion  of  the  nation  can  interfere. 
You  may  give  the  mere  name  of  a  republic  to  a  great  many  modes  of  national 
existence ;  bnt  unless  there  are  local  privileges,  immunities,  and  rights  that  are 
not  subject  to  the  control  of  the  national  will  the  government,  although  resting 
on  a  purely  democratic  basis,  will  be  a  despotism  towards  all  the  minorities.  A 
great  nation,  too,  that  attempts  republican  government  without  such  local  insti- 
tutions and  rights  must  soon  lose  even  the  republican  form.  Twice  within  the 
memory  of  some  who  are  yet  living  have  the  people  of  France  tried  the  experi- 
ment of  calling  themselves  a  republic ;  aud  France,  be  it  remembered,  has  been  ever 
since  her  great  revolution  essentially  a  democratic  country.  But  her  republics 
have  never  beeu  auything  but  high  democracies,  acting  with  overwhelming  force 
sometimes  through  a  head  called  a  Directory,  sometimes  through  a  first  consul, 
sometimes  through  a  president,  but  ending  speedily  in  an  emperor  and  a  despot- 
ism. It  is  impracticable  for  a  great  and  powerful  democratic  nation,  whose 
power  is  not  broken  aud  checked  by  local  institutions  of  self-  government,  to 
avoid  conferring  on  its  head  and  representative  a  large  part  of  the  whole  of  its 
own  unlimited  force.  If  that  head  is  not  clothed  with  such  power  there  will  be 
anarchy.  Louis  Napoleon,  by  the  present  theory  of  French  law,  is  the  representa- 
tive of  the  whole  authority  of  the  Freuch  nation — so  constituted  by  universal 
suffrage  ;  and  if  his  power  did  not  in  fact  correspond  to  this  theory,  order  could 
not  be  preserved  iu  France.  The  most  sceptical  person  may  be  convinced  of 
this  who  will  read  the  Constitution  of  the  French  empire,  remembering  that  it 
is  the  work  of  the  emperor  himself. 

Turning  now  to  our  own  country,  let  us  suppose  that  the  states  of  this  Union, 
from  the  Atlantic  to  the  Pacific,  were  obliterated  to-day,  aud  that  the  people 
of  this  whole  country  were  a  consolidated  democracy,  "one  and  indivisible." 
No  laws  would  then  be  made,  no  justice  administered,  no  order  maintained,  no 
institutions  upheld,  save  in  the  name  and  by  the  authority  of  the  natiou.  What 
sort  of  a  republic,  think  you,  would  that  be?  If  it  started' with  the  name  aud 
semblance,  how  long  would  it  preserve  the  substance  of  republican  institutions? 
In  order  to  act  at  all  iu  the  discharge  of  the  vast  duties  devolving  upon  it,  the 
government  of  such  a  republic,  extending  over  a  country  so  enormous,  must  more 
and  more  be  made  the  depositary  of  the  irrestible  force  of  the  nation;  and  the 
theory  that  the  will  of  the  government  expresses  in  all  cases  the  will  of  the  rul- 
ing majority  must  soon  confer  upon  it  that  omnipotent  power  beneath  which 
minorities  aud  individuals  have  no  rights. 

This  is  no  mere  speculation.  Every  reflecting  man  in  this  country  knows  that 
he  has  some  civil  rights  which  he  does  not  hold  at  the  will  and  pleasure  of  a 
majority  of  the  people  of  the  United  States.  He  knows  that  he  holds  these 
rights  by  a  tenure  which  cannot  lawfully  be  touched  by  all  the  residue  of  the 
natiou.     This  is  republican  liberty  as  I  understand  and  value  it,  and  without 
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this  principle  in  some  form  of  active  and  secure  operation  I  do  not  believe  that 
any  valuable  republican  liberty  is  possible  in  any  great  democratic  country  on 
the  face  of  this  earth.     Certainly  it  is  not  possible  for  us. 

It  seems  to  one  who  looks  back  upon  our  history,  and  who  keeps  before  him 
the  settled  conditions  of  our  liberty,  almost  impossible  to  believe  that  in  conse- 
quence of  a  direct  collision  between  the  rightful  supremacy  of  the  nation  and  a 
wrongful  assertion  of  state  sovereignty  we  are  exposed  to  all  the  evils  of  civil 
war,  and  to  the  clanger  of  destroying  the  true  principles  of  onr  system  in  the 
effort  to  maintain  them.  That  this  danger  is  real  and  practical  will  be  con- 
ceded now  by  every  man  who  will  contemplate  the  projects  that  spring  up  on 
all  sides,  looking  to  the  acquisition  of  powers  which  have  never  belonged  to  the 
Federal  Union  by  any  theory  under  which  it  has  yet  existed.  The  main  resem- 
blance between  these  projects  is  that  none  of  them  will  fit  the  known  basis  of  the 
Constitution  ;  and  that  as  means,  therefore,  of  curing  the  disorders  of  our  coun- 
try, or  of  making  men  obedient  to  the  Constitution,  their  tendency  is  merely  mis- 
chievous. At  the  same  time  they  are  none  of  them  founded  on  any  theory  of  a 
new  Union,  or  of  a  new  form  of  national  existence,  which  their  authors  can  ex- 
plain to  us  or  to  themselves.  One  man,  for  instance,  wishes  the  government  to 
assume  the  power  of  emancipating  all  the  slaves  of  the  South  by  some  decree, 
civil  or  military.  But  he  cannot  possibly  explain  what  the  government  of  the 
Union  is  to  be  when  it  has  done  this.  Another  man  wants  a  sweeping  confisca- 
tion of  all  the  property  of  all  the  people  of  the  revolted  states,  guilty  and  inno- 
cent alike.  But  he  does  not  tell  you  what  kind  of  a  sovereign  the  United  States 
is  to  be  after  such  a  seizure  shall  have  been  consummated.  A  third,  in  addition 
to  these  things,  and  as  if  in  imitation  of  the  Austrian  method  of  dealing  with 
rebellious  Hungary,  wishes  to  declare  a  sweeping  forfeiture  of  all  political  rights, 
an  utter  extinguishment  of  the  corporate  state  existence,  and  a  reduction  of  the 
people  of  the  revolted  states  to  a  condition  of  military  or  some  other  vassalage. 
But  he  not  only  does  not  show  how  the  Constitution  enables  the  Federal  Gov- 
ernment to  obliterate  a  state,  but  he  does  not  even  suggest  what  the  Union  is  to 
be  when  this  is  done,  or  even  whence  the  requisite  physical  force  is  to  be  derived. 
Multitudes  of  politicians  tell  us  that  slavery  is  the  root  of  all  the  national  dis- 
asters, and  that  we  must  "  strike  at  the  root."  But  none  of  them  tell  us  how  we 
are  to  pass  through  these  disasters  to  a  safer  condition,  or  what  the  condition  is 
to  be  when  we  shall  have  "  struck  at  the  root."  Now  it  seems  to  me,  endeavoring 
as  I  do  to  repress  all  merely  vain  and  useless  regrets  for  what  is  passed,  and  to 
find  some  safe  principle  of  action  for  the  present  and  the  future,  that  there  is 
one  thought  on  which  the  people  of  the  United  States  should  steadily  fix  their 
attention.  We  have  seen  that  our  National  Union  has  had  three  distinct  stages. 
The  first  was  the  Union  formed  by  sending  delegates  to  the  Revolutionary  Con- 
«ress,  and  by  a  general  submission  to  the  measures  adopted  by  that  body  for  the 
common  defence.  The  second  was  the  closer  league  of  the  Confederation,  the 
powers  of  which  were  defined  by  a  written  charter.  The  third  was  the  institu- 
tion of  a  government  proper,  with  sovereign  but  enumerated  powers,  under  the 
Constitution.  Now  I  infer  from  what  I  see  of  some  of  the  currents  of  public 
and  private  opinion  that  many  persons  entertain  a  vague  expectation  that  the 
military  operations  now  necessarily  carried  on  by  the  Federal  Government  will  re- 
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suit  in  the  creation  of  new  civil  relations,  a  new  Union,  and  a  new  Constitution 
of  some  kind,  they  know  not  what.  He  would  bo  a  very  bold  and  a  very  rash 
man  who  should  undertake  to  predict  what  new  Constitution  can  follow  a  civil 
war  in  a  great  country  like  this.  But  looking  back  to  the  commencement  of  our 
national  existence  we  see  that  there  never  has  been  a  change  in  the  form  of  the 
Union ;  there  never  has  been  a  new  acquisition  of  political  power  by  the  cen- 
tral government  which  has  been  gained  by  force.  Such  additions  of  foreign 
territory  as  we  have  obtained  by  arms  or  treaty  have  merely  increased  the 
area  of  the  Union,  but  they  have  not  augmented  the  political  powers  of  the  gov- 
ernment in  the  smallest  degree.  The  inhabitants  of  those  regions  have  come 
into  the  Union  subject  to  the  same  powers  to  which  we  who  were  original  par- 
ties to  the  formation  of  the  Constitution  have  always  been  subject,  and  to  no 
others.  The  national  authority  has  never  gaiued  any  slightest  increase  of  its 
political  powers  by  force  of  arms.  In  every  stage  in  which  its  powers  have  been 
augmented  the  increase  has  been  gained  by  the  free,  Voluntary  consent  of  the 
people  of  each  state  without  coercion  of  any  kind. 

This  consideration  certainly  affords  no  reason  why  the  government  of  the 
United  States  should  not  vindicate  its  just  authority  under  the  Constitution  over 
the  whole  of  its  territory  by  military  power.  The  right  of  the  government  of  this 
Union  to  exercise  the  powers  embraced  in  the  Constitution  rests,  I  repeat,  upon 
a  voluntary  cession  of  those  powers  by  the  people  of  each  state ;  and  no  impartial 
publicist  iu  the  world  will  deny  that  the  right  to  put  down  all  military  or  other 
resistance  to  the  exercise  of  those  powers  rests  upon  a,  just  and  perfect  title. 
This  title  is  founded  on  a  public  grant. 

But  when  you  come  to  the  idea  of  acquiring  other  and  further  powers  by  the 
exercise  of  force  you  come  to  a  very  different  question.  You  then  have  to  con- 
sider whether  a  people  whose  civil  policy  is  founded  on  the  title  given  by  con- 
sent— who  have  never  known  or  admitted  any  other  rule  of  action  than  that  ex- 
ercised in  the  maxim  that  "  governments  derive  their  just  powers  from  the 
consent  of  the  governed  " — can  proceed  to  found  any  new  political  powers  on  a 
military  conquest  over  a  rebellion  without  changing  the  whole  character  of  their 
institutions.  For  my  own  part,  with  the  best  reflection  I  have  been  able  to  give 
to  this  momentous  subject,  I  have  never  been  able  to  see  how  a  majority  of  the 
American  people  can  proceed  to  acquire  by  military  subjugation,  or  by  military 
means  or  maxims,  any  new  authority  over  the  people  or  institutions  of  auy  state 
or  class  of  states  without  falling  back  upon  the  same  kind  of  title  as  that  by 
which  William  of  Normandy  and  his  descendants  acquired  and  held  the  throne  of 
England.     That  title  was  founded  on  the  sword. 

Perhaps  there  are  some  who  will  say,  If  this  is  to  be  the  issue,  let  it  come.  I 
can  have  no  argument  with  those  who  are  prepared  to  accept,  or  who  wish  for,  this 
issue.  All  that  I  know  or  expect  iu  this  world  of  what  may  be  called  civil  hap- 
piness is  staked  on  the  preservation  of  our  republican  constitutional  freedom. 
If  others  are  prepared  to  yield  it ;  if  others  are  willing  to  barter  it  for  the  doubly 
hazardous  experiment  of  obtaining  control  over  the  destiny  of  a  race  not  now 
subject  to  our  sway  or  dependent  on  our  responsibility ;  if  others  are  ready  to 
change  the  foundation  of  our  Union  from  free  public  charters  to  new  authori- 
ties obtained  by  military  subjugation,  I  cannot  follow  them.     I  shall  bear  that 
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result,  if  it  comes,  with  such  resignation  as  may  be  given  to  me.  But  you  will 
pardon  me,  fellow-citizens,  if  with  my  humble  efforts  I  yet  endeavor  to  sustain 
those,  be  they  many  or  few,  who  faithfully  seek  to  carry  us  to  the  end  of  these 
great  perils  with  the  whole  great  system  of  our  civil  liberties  unimpaired.  You 
will  still,  I  trust,  give  every  honest  man  the  freedom  to  struggle  to  the  last  for 
that  inestimable  principle  on  which  the  very  authority  of  your  government  to  de- 
mand the  obedience  of  all  its  citizens  was  founded  by  those  who  created  it. 

The  object  for  which  we  are  urged  by  some  to  put  at  imminent  hazard 
the  foundation  principle  of  our  federal  system  is  the  emancipation  of  the  slaves 
of  the  South.  No  one  can  be  less  disposed  than  myself  to  undervalue  the 
capacity  of  my  countrymen  to  do  a  great  many  things,  and  to  do  them  success- 
fully. One  would  suppose,  however,  that  a  proposition  to  effect  a  sweepiug 
change  in  the  condition  of  four  millions  of  the  laboring  peasantry  of  a  great  re- 
gion of  country,  and  to  do  it  in  almost  total  ignorance  of  the  methods  in  which 
that  particular  race  cau  be  safely  dealt  with  so  as  to  produce  any  good,  would 
be  aproposition  upon  which  even  our  self-confidence  would  be  likely  to  pause. 
One  would  suppose  that  such  au  idea  might  suggest  an  inquiry  into  the  limits  of 
human  responsibility.  It  is  not  allowed  among  sound  moralists  that  there  is 
any  rule  which  authorizes  a  statesman  to  undo  au  original  wrong  at  the  immi- 
nent hazard  of  doing  another  wrong  as  great  or  greater,  and  there  is  no  rule  of 
moral  obligation  for  a  statesman  that  is  not  applicable  to  the  conduct  of  a 
people. 

Setting  aside,  then,  for  a  moment  all  idea  of  constitutional  restraint,  let  me 
put  it  to  each  one  of  you  to  ask  himself  how  many  persons  there  are  in  all  the 
North  on  whose  judgment  you  would  rely  for  a  reasonably  safe  determination  as 
to  what  ought  to  be  done  with  slavery,  having  a  siugle  view  to  the  welfare  of 
that  race.  Of  course  I  do  not  speak  of  disposing  of  a  few  hundred  individuals, 
but  of  general  measures  or  movements  affecting  four  millions  of  your  fellow-creat- 
ures. It  has  been  my  fortune  in  the  course  of  life  to  know  a  few  truly  great 
statesmen  in  this  our  Northern  latitude,  and  to  know  many  other  persons  for 
whose  general  opinions  on  what  concerns  the  welfare  of  the  human  race  I  should 
have  profound  respect.  But  I  have  never  seen  the  man,  born,  educated,  and  liv- 
ing away  from  contact  with  slavery  as  it  exists  in  the  South,  whom  I  could  re- 
gard as  competent  to  determine  what  radical  changes  ought  to  be  made  in  the 
condition  of  a  race  of  whom  all  that  we  yet  know  evinces  their  present  incapacity 
to  become  self-sustaining  and  self-dependent.  In  such  a  case  it  appears  to  me  a 
very  plain  moral  proposition  that  our  Maker  has  not  cast  upon  us  the  responsi- 
bility of  becoming  His  agents  in  the  premises.  But  it  further  appears  to  me 
that  in  this  case  He  has  surrounded  my  moral  responsibility  with  other  limita- 
tions which  I  cannot  transcend.  If  the  order  of  civil  society  in  which  I  am 
placed  imposes  on  me  an  obligation  to  refrain  from  acting  on  the  affairs  of  oth- 
ers ;  if  I  cannot  break  that  obligation  without  destroying  the  principle  of  a  benef- 
icent government  and  overturning  the  foundations  of  property ;  if  I  cannot  use 
the  means  which  I  am  tempted  to  employ  without  danger  of  unspeakable  wrong ; 
or  if  the  utter  inefficacy  of  those  means  is  apparent  to  me  and  to  all  men,  what 
is  my  duty  to  Him  who  sets  the  moral  bounds  of  all  my  actions?  It  is  to  use 
those  means,  and  those  only,  against  which  He  has  raised  no  such  gigantic  and 
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insuperable  moral  obstacles.  That  no  valuable  military  allies  can  be  found 
among  the  negroes  of  the  South ;  that  no  deception  of  government  custody  or 
charge  of  them  can  become  more  than  a  change  of  masters ;  and  that  nothing  but 
weakness  to  the  national  cause  results  from  projects  that  look  to  the  acquisition 
of  national  power  over  their  condition,  are  truths  on  which  the  public  mind  ap- 
pears to  be  rapidly  approaching  a  settled  conviction. 

I  add  one  word  more  upon  the  topic,  and  I  do  it  for  the  purpose  of  saying 
in  the  presence  of  this  community  that  any  project  for  arniiug  the  blacks  against 
their  masters  deserves  the  indignant  rebuke  of  every  Christian  in  the  land.  When 
the  descendants  of  those  whom  Chatham  protected  against  ministerial  employ- 
ment of  the  Indian  scalping-knife  so  forget  the  civilization  of  the  age  and  their 
own  manhood  as  to  sanction  a  greater  atrocity,  we  may  hang  our  heads  in  shame 
before  the  nations  of  the  earth. 

But  there  is  another  aspect  of  this  matter  which  it  wonld  be  entirely  wrong  to 
overlook.  The  great  army  which  has  rallied  with  such  extraordinary  vigor  and 
alacrity  to  the  defence  of  the  Union  and  the  preservation  of  the  Constitution — 
which  has  endured  so  much,  and  has  exhibited  such  heroic  qualities — is  not  a 
standing  army  of  hired  mercenaries.  It  is  an  army  of  volunteers,  of  citizen  sol- 
diers, who  have  left  their  homes  and  entered  the  service  of  their  country  for  a 
special  purpose  which  they  distinctly  understood.  Permit  me  to  say  that  yon 
are  bound  to  remember  this;  or,  rather,  let  me  cast  aside  the  language  of  ex- 
hortation, and  assert  in  your  name  that  you  do  remember  it  with  pride  and  exul- 
tation. The  purpose  for  which  these  men  were  asked  to  enter  the  public  service 
was  the  protection  of  the  existing  Uuiou  and  the  existing  Constitution  from  at- 
tempts to  overthrow  or  change  them  by  organized  violence,  and  that  purpose  is 
the  most  important  element  in  their  relation  to  the  government.  No  other  army 
in  the  world  ever  entered  the  service  of  any  power  with  an  understanding  so 
distinct,  so  peculiar,  so  circumscribed  in  respect  to  the  objects  for  which  it  was 
to  be  used,  so  directly  addressed  to  the  moral  sense  aud  intelligent  judgment  of 
intelligent  men.  I  cannot  doubt  that  I  speak  the  sentiments  of  nine  men  out  of 
every  ten  in  this  commuuity  when  I  say  that  to  change  that  purpose,  and  to  use 
that  army  for  any  other  end  than  the  defenco  of  the  Constitution  as  it  is,  and  the 
restoration  of  the  Union  of  our  forefathers,  would  be  a  violation  of  the  public 
faith. 

It  is  now  proposed  to  enlarge  that  army  by  a  further  call  for  volunteers.  Let 
them  come  forth,  making  no  conditions  with  the  government,  for  the  government 
made  its  own  conditions,  aud  has  made  them  in  accordance  with  the  letter  aud 
the  spirit  of  the  Constitution.  The  purposes  and  objects  of  the  war,  as  declared 
at  the  beginning,  can  never  be  changed  unless  the  people  shall  be  so  untrue  to 
themselves  as  to  compel  a  change;  aud  when  they  do  that  they  will  be  them- 
selves responsible  for  the  defeat  of  their  own  hopes. 

There  is  yet  another  topic  on  which,  as  it  seems  to  mo,  we  ought  carefully 
and  soberly  to  reflect.  I  mean  the  history  of  opiuion  concerning  the  nature  of 
the  Union,  aud  the  causes  which  from  time  to  time  have  produced  disorganizing 
doctrines  respecting  it.  But  let  me  ask  you  here  not  to  misunderstand  me.  I 
seek  no  occasion  to  fasten  upon  peculiar  persons  one  or  another  measure  of  re- 
sponsibility for  what  has  occurred,  aud,  therefore,  in  pursuance  of  a  rule  which  I 
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have  imposed  on  myself  in  the  preparation  of  this  discourse,  the  name  or  designa- 
tion of  no  man  in  the  North  or  the  South  will  pass  my  lips  this  clay. 

Whoever  is  well  acquainted  with  the  political  history  of  this  country  since 
the  adoption  of  the  Federal  Constitution  must  know  that  there  have  beeu  de- 
veloped at  various  times  certain  strange  opinions  concerning  the  nature  of  the 
Federal  Union,  the  foundation  of  its  authority,  and  the  character  of  the  obliga- 
tions that  we  owe  to  it.  In  general  the  people  of  the  United  States  have  been 
content  to  rest  upon  that  theory  respecting  their  government  which  has  always 
prevailed  in  its  official  administration  in  whatever  hands  that  administration 
has  been  lodged,  this  theory  being  that  the  central  government  holds  certain 
direct  and  sovereign  but  special  powers  over  the  whole  people,  ceded  to  it  by 
the  voluntary  grant  of  the  people  of  each  state.  But  a  sense  of  injury  in  certain 
localities,  springing  from  wrong  supposed  to  have  been  committed  by  the  ruliug 
majority,  or  by  those  who  at  the  time  exercised  the  power  of  the  majority,  has 
not  infrequently  led  men  here,  as  elsewhere,  to  indulge  iu  speculations  and  acts 
quite  inconsistent  with  the  only  basis  on  which  the  government  can  be  said  to 
have  any  real  authority  whatever.  To  enumerate  all  these  occasions,  or  to  re- 
cite the  intemperate  couduct  that  has  attended  them  in  periods  of  great  excite- 
ment, is  unnecessary.  But  there  is  one  of  them  which  may  serve  as  an  ample 
illustration  of  all  that  I  desire  to  say  on  this  special  topic. 

It  is  commonly  said — and  with  much  logical  truth — that  the  doctrines  of  nullifi- 
cation lead,  by  natural  steps,  to  the  doctrines  of  secession  ;  and  the  late  Mr.  Cal- 
houn, who  is  justly  considered  as  the  patron,  if  not  the  author,  of  the  former,  is 
also  popularly  regarded  as  the  father  of  the  latter.  But  it  is  important  for  us,  in 
more  respects  than  one,  to  know  that  Mr.  Calhoun  did  not  contemplate  a  dissolu- 
tion of  the  Union.  He  adopted  a  doctrine  respecting  it  which  does  indeed  lead, 
when  consistently  followed  out,  to  what  is  called  the  constitutional  right  of  se- 
cession ;  but  ho  did  not  see  this  connection  or  intend  the  consequence.  There  is 
reason  to  believe  that  if  his  confidential  correspondence  during  the  times  of  nulli- 
fication shall  ever  see  the  light  it  will  be  found  that  he  was  a  sincere  lover  of  the 
Union,  and  was  wholly  unconscious  that  he  was  sowing,  in  the  minds  of  those 
who  were  to  come  after  him,  seeds  that  were  to  bear  a  fatal  fruit.  It  was  in  his 
power  at  one  time  to  have  arrested  the  career  of  the  nullifiers  iu  South  Carolina, 
for  to  them  his  word  was  law ;  and  if  he  had  so  done  he  would  probably  have 
been  placed  by  his  numerous,  powerful,  and  attached  friends  out  of  that  state 
in  nomination  at  least  for  the  highest  office  in  the  country. 

But  what  was  it  that  led  that  subtle,  acute,  and  generally  logical  intellect  to 
embrace  a  theory  respecting  the  Constitution  which  was  entirely  at  variance 
with  the  facts  that  attended  its  establishment  ?  The  process  was  very  simple  with 
a  mind  of  a  highly  metaphysical  and  abstract  turn.  Mr.  Calhoun  had  per- 
suaded himself,  contrary  to  an  earlier  opinion,  that  a  protective  tariff  was  an  un- 
constitutional exercise  of  power  by  the  general  government,  oppressive  to  South 
Carolina;  and  he  cast  about  for  a  remedy.  He  saw  no  relief  against  this  fan- 
cied wrong  likely  to  come  from  a  majority  of  Congress  and  the  people  of  the 
Union;  and  reasoning  from  the  premises  that  the  Constitution  is  »  compact 
between  sovereign  states,  an  infraction  of  which  the  parties  can  redress  for 
themselves  when  all  other  remedy  fails,  he  reached  the  astonishing  conclusion 
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that  the  operation  of  an  act  of  Congress  may  be  arrested  in  any  state  by  a  state 
ordinance  when  that  state  deems  such  act  an  unconstitutional  exercise  of  power. 
But  he  always  maintained  that  this  was  a  remedy  within  the  Union,  and  not  an 
act  of  revolution,  or  violence,  or  secession. 

This  memorable  example  of  the  mode  in  which  opinion  respecting  the 
nature  of  our  Union  is  affected  is  full  of  instruction  at  the  present  time. 
But  let  no  one  misunderstand  or  misrepresent  the  lesson  that  I  draw  from  it ; 
and  that  no  one  may  have  an  excuse  for  so  doing,  let  me  be  as  frank  and  ex- 
plicit as  my  temporary  relation  to  this  audience  demands.  I  do  not  say  that 
the  course  and  result  of  the  late  presidential  election  furnishes  the  least  justifi- 
cation or  excuse  for  what  the  South  has  done.  I  have  never  believed  that  any 
circumstances  of  a  constitutional  election  could  of  themselves  afford  a  justifi- 
cation to  any  state  or  any  number  of  states  in  withdrawing  from  the  Union. 
Neither  do  I  say  or  believe  that  any  condition  of  opinion  respecting  a  right 
to  withdraw  can  afford  the  slightest  apology  for  that  conduct  on  the  part  of 
individuals  in  or  out  of  the  government,  in  respect  to  which  there  must  always 
remain  in  every  sound  mind  a  great  residuum  of  moral  condemnation.  Neither 
do  I  doubt  at  all  the  existence  of  a  long-cherished  purpose  on  the  part  of 
some  Southern  political  men  to  seize  the  first  pretext  for  breaking  up  the 
Union  of  these  states. 

But,  my  fellow-citizens,  it  does  appear  to  me  —  and  there  is  practical  im- 
portance in  the  inquiry,  in  reference  to  a  further  restoration  of  the  Union — 
that  we  ought  soberly  to  consider  whether  any  mere  conspiracy  of  politicians 
could  have  found  a  willing  people  if  causes  had  not  long  been  in  operation 
which  have  promoted  the  growth  of  doctrines  and  feelings  about  the  nature 
and  benefits  of  the  Union  fatal  to  its  present  dominion  over  their  minds  and 
hearts. 

What  has  been  going  on  here  in  the  North  during  the  last  twenty  or  twenty- 
five  years  1  We  have  had  a  faction,  or  sect,  or  party — call  it  what  you  will — con- 
stantly increasing,  constantly  becoming  more  and  more  an  element  in  our  politics, 
which  has  made,  not  covert  and  secret,  but  open  and  undisguised  war  upon 
the  Constitution,  its  authority,  its  law,  and  the  ministers  of  its  law,  because 
its  founders,  for  wise  and  necessary  purposes,  threw  the  shield  of  its  protec- 
tion over  the  institutions  of  the  South.  If  there  is  a  disorganizing  doctrine, 
or  one  diametrically  hostile  to  the  supremacy  of  the  Constitution,  which  that 
faction  has  not  held,  inculcated,  and  endeavored  to  introduce  into  public 
action,  I  know  not  where  in  the  whole  armory  of  disunion  to  look  for  it. 
They  never  cared  whether  the  Constitution  was  a  compact  between  indepen- 
dent states  or  an  instrument  of  sovereign  government  resting  on  the  voluntary 
grant  and  stipulation  of  the  people  of  each  state.  Destroy  it!  they  said — de- 
stroy it !  for,  be  it  one  thing  or  auother,  it  contains  that  on  which  the  heavens 
cry  out,  and  against  which  man  ought  to  rebel.  And  so  they  went  on  doing 
their  utmost  to  undermine  all  respect  for  its  obligations,  and  to  render  of  no 
kind  of  importance  the  foundations  on  which  its  authority  rests.  The  more 
that  public  men  in  the  North,  from  weakness,  or  ambition,  or  for  the  sake  of 
party  success,  assimilated  their  opinions  to  tho  opinions  of  this  faction,  the 
more  it  becomes  certain  that  the  true  ascendency  and  supremacy  of  the  Cousti- 
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tution  could  never  be  regained  without  some  enormous  exertion  of  popular 
energy  following  some  newly  enlightened  condition  of  the  popular  understand- 
ing. When  the  country  was  brought  to  the  sharp  and  sudden  necessity  of 
vindicating  the  nature  and  authority  of  the  Union,  there  was  throughout  the 
North  a,  general  popular  ignorance  of  its  real  character,  and  a  wide-spread  infi- 
delity to  some  of  its  important  obligations. 

What  has  been  going  on  in  the  South  during  the  same  period?  On  this 
point  there  is  much  to  be  learned  by  those  who  seek  the  truth.  If  yon  will 
investigate  the  facts  yon  will  find  that  thirty  years  ago  no  such  opinion  as  a 
right  of  secession  had  any  general  acceptance  in  the  South.  No  geueral  sup- 
port was  given  in  the  South  to  the  conduct  of  South  Carolina  in  the  matter  of 
nullification.  Very  few  Southern  statesmen  or  politicians  of  eminence  not  be- 
longing to  that  state  followed  Mr.  Calhoun  and  Mr.  Hayne  ;  and  when  the  great 
debate  on  the  nature  of  the  Constitution  was  closed  the  general  mind  of  the 
South  was  satisfied  with  the  result. 

How  is  it  now?  The  simple  truth  is  that  this  great  heresy  of  secession — 
understood  by  Southern  politicians  as  a  right  resulting  from  the  nature  of  the 
Union — is  a  growth  of  the  last  twenty-five  years;  and  it  has  become  the  preva- 
lent political  faith  with  the  most  active  of  the  educated  men  of  the  South  who 
have  come  into  public  life  during  this  period.  It  is  my  belief,  founded  on  what 
I  have  had  occasion  to  know,  that  the  great  body  of  Southern  opiuion  respecting 
the  Constitution,  its  nature,  its  obligations,  and  its  historical  basis,  has  under- 
gone a,  complete  revolution  since  the  year  1835.  What  Mr.  Calhoun  never  con- 
templated as  a  remedy  against  supposed  unconstitutional  legislation  has  become 
familiar  to  men's  minds  as  a  remedy  against  that  which  was  striking  deeper  than 
legislation ;  which  might  never  take  the  form  of  Congressional  action,  but  was 
constantly  taking  every  form  of  popular  agitation  ;  which  might  never  become 
the  tangible  and  responsible  doctrine  of  administration,  but  was  yet  all  the  more 
formidable  and  irritating,  because  it  lay  couched  in  au  irresponsible  popular  sen- 
timent, fomented  by  appeals  which  were  designed  to  deprive  constitutional  ties 
and  obligations  of  their  binding  moral  force. 

Are  we  told  that  these  things  do  not  stand  in  any  relation  of  cause  and  effect  ? 
Are  we  so  simple,  so  uuinstructed  in  what  influences  the  great  movements  of  the 
human  mind,  that  we  cannot  see  how  intellect  and  passion  and  interest  may  be 
affected  by  what  passes  before  our  eyes  ?  Must  I  wai  t  until  the  whole  fabric  of 
free  constitutional  government  is  pulled  down  over  my  head  and  I  am  buried  be- 
neath its  ruins  before  I  cry  out  in  its  defence  ?  Must  I  postpone  all  judgment 
respecting  the  causes  of  its  disintegration  until  it  has  gone  down  in  the  ashes  of 
civil  war,  and  history  has  written  the  epitaph  over  the  noblest  commonwealth 
that  the  world  has  seen?  I  fear  that  there  is  a  too  prevalent  disposition  to  sur- 
render ourselves  as  passive  instruments  into  the  hands  of  fate  —  too  much  of 
abandonment  to  the  current  of  mere  events — too  great  a  practical  denial  of  our 
own  capacity  to  save  our  country  by  a  manly  assertion  of  the  moral  laws  on 
which  its  preservation  depends.  Can  it  be  that  we  are  losing  our  faith  in  that 
Ruler  who  has  made  the  safety  of  nations  to  depend  on  something  more  than 
physical  and  material  strength,  who  has  given  us  moral  power  over  our  own  con- 
dition, and  has  surrounded  us  with  countless  moral  weapons  for  its  defence  ? 
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It  is  marvellous  through  what  a  course  of  instruction,  through  what  disci- 
pline of  suffering  and  calamity,  the  people  of  this  country  have  had  to  pass  in 
order  fully  to  comprehend  the  truth  that  the  nature  of  their  government  depends 
upon  sound  deduction  from  a  series  of  historical  facts;  and  that  it  must,  there- 
fore, he  defended  by  consistent  popular  action.  It  is  now  somewhat  more  than 
thirty  years  since  Daniel  Webster,  combining  in  himself  more  capacities  for  such 
a  task  than  had  ever  been  given  to  any  other  American  statesmen,  demonstrated 
that  our  national  government  can  have  no  secure  operation  whatever  unless  the 
obviously  true  and  simple  deduction  from  the  facts  of  its  origiu  is  accepted  as  the 
basis  of  its  authority.  You  know  what  he  taught.  You  know  what  he  proved — 
if  ever  mortal  intellect  proved  a  moral  proposition — that  in  the  exercise  of  its 
constitutional  powers  the  national  government  is  supreme,  because  every  inhabi- 
tant of  every  state  has  covenanted  with  every  inhabitant  of  every  other  state 
that  it  shall  be  so ;  that  even  when  the  national  legislature  is  supposed  to  have 
overstepped  its  constitutional  limits,  no  state  interposition,  no  state  legislation, 
can  afford  lawful  remedy  or  relief;  and  that  all  adverse  state  action,  whether 
called  by  the  name  of  Nullification  or- by  any  other  name,  is  unlawful  resistance. 
We  are  glad  enough  now  to  rest  upon  his  great  name  ;  we  march  proudly  under 
his  imposing  banner  to  encounter  the  hosts  of  "  constitutional  secession."  But 
how  was  it  with  us  even  before  he  was  laid  in  that  unpretending  tomb,  which 
rises  in  the  scene  that  he  loved  so  well,  and  overlooks  the  sounding  sea,  by  the 
music  of  whose  billows  he  went  to  his  earthly  rest?  Did  we  follow  in  his  foot- 
steps? Did  we  requite  his  unequalled  civil  services?  Did  we  cherish  the  great 
doctrine  that  he  taught  us  as  the  palladium  of  a  government  which  must  perish 
if  that  doctrine  loses  its  pre-eminence  in  the  national  mind  ?  How  long  or  how 
well  did  we  preserve  the  recollection  of  his  teachings  when  our  local  interests 
and  feelings  were  arrayed  against  the  action  of  the  federal  powers  ?  I  will  not 
open  that  record.  I  would  to  Heaven  that  it  were  blotted  out  forever.  '  But  I 
cannot  stand  here  this  clay  and  be  guilty  of  anything  so  unfaithful  to  my  country 
as  to  admit  that,  under  a  government  whose  authority  can  live  only  when  sus- 
tained by  popular  reverence  for  its  sanctions  and  popular  belief  in  its  founda- 
tions, opinion  in  the  South  has  not  been  affected  by  what  has  transpired  in  the 
North. 

I  have  endeavored  to  state,  with  fairness  and  precision,  the  principle  on 
which  the  American  Uniou  was  founded,  and  to  show  that  its  preservation  de- 
pends upon  keeping  the  national  and  state  sovereignty  each  within  the  proper 
limits  of  its  appropriate  sphere.  I  am  aware  that  the  opinion  has  been  formed 
to  a  great  extent  in  foreign  couutries  and  in  the  South,  and  by  some  among  us, 
that  this  principle  is  no  longer  practicable ;  that  the  Union  of  free  and  slave 
states  in  the  same  nation  has  become  an  exploded  experiment,  and  that  our  in- 
terests are  so  incompatible  that  a  reconstruction,  on  the  old  basis  at  least,  ought 
not  to  be  attempted.  We  should  probably  all  concede  that  this  view  of  the  sub- 
ject is  correct  if  we  believed  that  the  incompatibility  is  necessary,  inherent,  and 
inevitable.  But  there  is  not  enough  to  justify  the  breaking  np  of  such  a  Uniou 
if  the  supposed  incompatibility  is  but  the  result  of  causes  which  we  can  reach,  or 
if  it  arises  from  an  unfaithful  compliance  with  the  terms  of  our  association.  We 
can  make  such  an  association  no  louger  practicable  if  we  choose  to  do  so.     We 
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oau  prevent  it  from  becoming  impracticable  if  we  are  so  resolved.  If  the  free 
states  as  one  section  and  the  slave  states  as  another  will  not  respect  their  mutu- 
al obligations,  then  there  is  an  end  of  the  usefulness  of  all  effort.  If  we  of  the 
North  will  not  religiously  and  honestly  respect  the-  constitutional  right  of  every 
state  to  maintain  just  such  domestic  institutions  as  it  pleases  to  have,  and  protect 
that  right  from  every  species  of  direct  and  indirect  interference,  then  there  is  an 
absolute  incompatibility.  If  they  of  the  South  will  not  as  honestly  and  relig- 
iously maintain  the  right  of  the  Federal  Union  to  regulate  those  subjects  and  in- 
terests which  are  committed  to  it  by  the  Constitution,  then  there  is,  in  like  man- 
ner, an  incompatibility  of  precisely  the  same  nature.  If  the  parties,  in  referonce 
to  the  common  domains,  will  admit  of  no  compromise  or  concession,  but  each  in- 
sist on  applying  to  them  its  own  policy  as  a  national  policy,  then  the  incompati- 
bility is  as  complete  from  that  cause  as  it  is  from  the  others.  The  difficulty  is 
not  in  the  principle  of  the  association,  for  nothing  can  be  clearer  than  that  prin- 
ciple; and  when  it  has  been  honorably  adhered  to,  no  government  in  the  world 
has  worked  more  successfully.  But  the  difficulty  has  arisen  from  disturbing 
causes  that  have  dislocated  the  machine ;  and  what  we  have  now  to  ascertain  is 
whether  the  people  on  both  sides  will  treat  those  causes  as  temporary  and  re- 
move them,  or  will  accept  them  as  inevitable  and  incurable,  and  thus  make  the 
separation  final  and  conclusive. 

In  the  gloomy  conception  of  the  old  Grecian  tragedy  no  room  was  left  by  the 
poets  for  the  moral  energies  of  man,  there  was  no  force  in  human  struggles,  no 
defence  in  human  innocence  or  virtue.  Higher  than  Jupiter,  higher  than  the 
heavens,  in  infinite  distances,  in  infinite  indifference  to  the  fortunes  of  men  or 
gods,  sat  the  mysterious  and  eternal  power  of  Destiny.  Before  time  was  its  decrees 
were  made  ;  and  when  the  universe  began  that  lawful  chancery  was  closed.  No 
sweet  interceding  saints  could  enter  there,  translated  from  the  earth  to  plead  for 
mankind.  No  angels  of  love  and  mercy  came  from  human  abodes  to  bring  tid- 
ings of  their  state.  No  mediator,  once  a  sufferer  in  the  flesh,  stood  there  to  atone 
for  human  sin.  The  wail  of  a  nation  in  its  agony,  or  the  cry  that  went  up  from 
a  breaking  human  heart,  might  pierce  into  the  endless  realms  of  space,  might 
call  on  the  elements  for  sympathy,  but  no  answer  and  no  relief  could  come.  He 
who  was  preordained  to  suffer,  through  whatever  agency,  suffered  and  sank  with 
no  consolation  but  the  thought  that  all  the  duties,  celestial  and  infernal,  were 
alike  subject  to  the  same  power. 

Are  we  too  driven  by  the  same  relentless  force  that  annihilates  our  own  free 
wills  and  dethrones  Him  who  is  Supreme  ?  Are  we  cast  helpless  and  drifting, 
like  leaves  that  fall  upon  the  rushing  stream  ?  Must  we  give  way  to  blank  de- 
spair ?  No,  no,  no !  There  are  duties  to  be  done — to  be  done  by  us ;  for  what- 
ever may  be  the  result  of  the  military  struggle  now  pending,  whatever  may  be  the 
effect  of  victories  that  have  been  or  shall  be  won,  whatever  are  to  be  our  future 
relations  with  the  people  of  the  South,  the  time  is  coming  when  we  and  they, 
face  to  face,  and  in  the  eye  of  an  all-seeing  God,  must  determine  how  we  will 
live  side  by  side  as  the  children  of  one  eternal  Parent.  For  that  approaching 
day,  and  for  the  sake  of  the  restoration  of  that  which  arms  alone  cannot  conquer, 
let  me  implore  you  to  make  some  fit  and  adequate  preparation  of  instruments  and 
agents  and  means  and  influence.  Trust  in  the  humanizing  effects  of  a  new  and 
II.— 36 
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better  Intercourse.  Trust  to  the  laws  of  Nature,  which  have  poured  through  this 
vast  continent  the  mighty  streams  that  bind  us  iu  the  indissoluble  ties  of  Com- 
merce. Trust  to  that  Charity,  the  follower  and  handmaid  of  Commerce,  which 
clothes  the  naked  and  feeds  the  hungry  and  forgives  the  erring.  Trust  in  that 
force  of  kindred  Blood  which  leaps  to  reconciliation  when  the  storms  of  passion 
are  sunk  to  rest.  Trust  iu  that  divine  law  of  Love  which  has  more  power  over 
the  hnman  soul  than  all  the  terrors  of  the  dungeon  or  the  gibbet.  Trust  iu  that 
influence  over  your  own  hearts  and  the  hearts  of  others  of  that  Religion  which  was 
sent  as  the  messenger  of  Peace,  Good  Will  to  Men.  Trust  in  the  wise,  beneficent, 
impartial,  and  mutual  spirit  of  your  Father,  who  gave  tranquillity,  prosperity, 
and  happiness  to  the  whole  laud.  Trust  in  God,  and  you  may  yet  see  your  na- 
tional emblem,  not  as  the  emblem  of  victory,  but  as  the  sign  of  reunited  Ameri- 
can people,  floating  iu  the  breath  of  a  merciful  Heaven,  and  more  radiant  with 
the  glory  of  its  restored  constellation  than  with  all  the  triumphs  it  has  won,  or 
ever  can  win,  over  a  foreign  foe. 


THE  PROVISIONAL  AND  FINAL 

CONSTITUTIONS   OF    THE    CONFEDERATE 

STATES. 

Constitution  foe  the  Provisional  Government  of  the  Confed- 
erate States  .  of  America. 

We,  the  Deputies  of  the  Sovereign  aud  Independent  States  of  South  Carolina, 
Georgia,  Florida,  Alabama,  Mississippi,  aud  Louisiana,  invoking  the  favor  of  Al- 
mighty God,  do  hereby,  in  behalf  of  these  States,  ordain  aud  establish  this 
Constitution  for  the  Provisional  Government  of  the  same:  to  continue  one  year 
from  the  inauguration  of  the  President,  or  until  a  permanent  Constitution  or  Con- 
federation between  the  said  States  shall  be  put  iu  operation,  whichsoever  shall 
first  occur. 

ARTICLE   I. 

Section  1. — All  legislative  powers  herein  delegated  shall  be  vested  in  this 
Congress  now  assembled  until  otherwise  ordained. 

Section  2. — When  vacancies  happen  in  the  representation  from  any  State, 
the  same  shall  be  filled  iu  such  mauner  as  the  proper  authorities  of  the  State 
shall  direct. 

Section  3. — 1.  The  Congress  shall  be  the  judge  of  the  elections,  returns  and 
qualifications  of  its  members;  any  number  of  Deputies  from  a  majority  of  the 
States,  being  present,  shall  constitute  a  quorum  to  do  business ;  but  a  smaller 
number  may  adjourn  from  day  to  day,  and  may  be  authorized  to  compel  the  at- 
tendance of  absent  members ;  upon  all  questions  before  the  Congress,  each  State 


APPENDIX.  563 

shall  be  entitled  to  one  vote,  and  shall  be  represented  by  any  one  or  more  of  its 
Deputies  who  may  be  present. 

2.  The  Congress  may  determiue  the  rule  of  its  proceedings,  punish  its  mem- 
bers for  disorderly  behavior,  and  with  the  concurrence  of  two-thirds,  expel  a 
member. 

3.  The  Congress  shall  keep  a  journal  of  its  proceedings,  and  from  time  to  time 
publish  the  same,  excepting  such  parts  as  may  in  their  judgment  require 
secrecy;  and  the  yeas  and  nays  of  the  members  on  any  question,  shall,  at  the 
desire  of  one-fifth  of  those  present,  or  at  the  instance  of  any  one  State,  be  entered 
on  the  journal. 

Section  4. — The  members  of  Congress  shall  receive  a  compensation  for  their 
services,  to  be  ascertained  by  law,  and  paid  out  of  the  treasury  of  the  Confeder- 
acy. They  shall  in  all  cases,  except  treason,  felony  and  breach  of  the  peace,  be 
privileged  from  arrest  during  their  attendance  at  the  session  of  the  Congress, 
and  in  going  to  and  returning  from  the  same;  and  for  any  speech  or  debate,  they 
shall  not  be  questioned  in  any  other  place. 

Section  5. — 1.  Every  bill  which  shall  have  passed  the  Congress,  shall,  before 
it  becomes  a  law,  be  presented  to  the  President  of  the  Confederacy ;  if  he  ap- 
prove, he  shall  sign  it;  but  if  not,  he  shall  return  it  with  his  objections  to  the 
Congress,  who  shall  enter  the  objections  at  large  on  their  journal,  and  proceed  to 
reconsider  it.  If,  after  such  reconsideration,  two-thirds  of  the  Congress  shall 
agree  to  pass  the  bill,  it  shall  become  a  law.  But  in-all  such  cases,  the  vote  shall 
be  determined  by  yeas  and  nays ;  and  the  names  of  the  persons  voting  for  and 
against  the  bill  shall  be  entered  on  the  journal.  If  any  bill  shall  not  be  returned 
by  the  President  within  ten  days  (Sunday  excepted)  after  it  shall  have  been  pre- 
sented to  him,  the  same  shall  be  a  law,  in  like  manner,  as  if  he  had  signed  it, 
unless  the  Congress,  by  their  adjournment,  prevent  its  return,  in  which  case  it 
shall  not  bo  a  law. — The  President  may  veto  any  appropriation  or  appropriations 
and  approve  any  other  appropriation  or  appropriations  in  the  same  bill. 

2.  Every  order,  resolution  or  vote,  intended  to  have  the  force  and  effect  of  a 
law,  shall  be  presented  to 'the  President,  and  before  the  same  shall  take  effect 
shall  be  approved  by  him,  or  being  disapproved  by  him,  shall  be  re-passed  by 
two-thirds  of  the  Congress,  according  to  the  rules  and  limitations  prescribed  in 
the  case  of  a  bill. 

3.  Until  the  inauguration  of  the  President,  all  bills,  orders,  resolutions  and 
votes  adopted  by  the  Congress  shall  be  of  full  force  without  approval  by  him. 

Section  6. — 1.  The  Congress  shall  have  power  to  lay  and  collect  taxes, 
duties,  imposts  and  excises,- for  the  revenue  necessary  to  pay  the  debts  and  carry 
on  the-  Government  of  the  Confederacy ;  and  all  duties,  imposts  and  excises 
shall  be  uniform  throughout  the  States  of  the  Confederacy. 

2.  To  borrow  money  on  the  credit  of  the  Confederacy  : 

3.  To  regulate  commerce  with  foreign  nations,  and  among  the  several  States, 
and  with  the  Indian  tribes: 

4.  To  establish  a  uniform  rule  of  naturalization,  and  uniform  laws  ou  the 
subject  of  bankruptcies  throughout  the  Confederacy; 

5.  To  coin  money,  regulate  the  value  thereof  and  of  foreign  coin,  and  fix 
the  standard  of  weights  and  measures  : 
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6.  To  provide  for  the  punishment  of  counterfeiting  the  securities  and  cur- 
rent coin  of  the  Confederacy  : 

7.  To  establish  post  offices  and  post  roads : 

8.  To  promote  the  progress  of  science  and  useful  arts,  by  securing,  for  limited 
times  to  authors  and  inventors,  the  exclusive  right  to  their  respective  writings 
and  discoveries : 

9.  To  constitute  tribunals  inferior  to  the  Supreme  Court: 

10.  To  define  and  punish  piracies  and  felonies  committed  on  the  high  seas, 
and  offences  against  the  law  of  nations : 

11.  To  declare  war,  grant  letters  of  marque  and  reprisal,  and  make  rules 
concerning  captures  on  land  and  water  : 

12.  To  raise  and  support  armies ;  but  no  appropriation  of  money  to  that  use 
shall  be  for  a  longer  term  than  two  years : 

13.  To  provide  and  maintain  a  navy : 

14.  To  make  rules  for  the  government  and  regulation  of  the  land  and  naval 
forces : 

15.  To  provide  for  calling  forth  the  militia  to  execute  the  laws  of  the  Con- 
federacy, suppress  insurrections,  and  repel  invasion  : 

16.  To  provide  for  organizing,  arming,  and  disciplining  the  militia,  and  for 
governing  such  part  of  them  as  may  be  employed  in  the  service  of  the  Con- 
federacy, reserving  to  the  States  respectively  the  appointment  of  the  officers, 
and  the  authority  of  training  the  militia  according  to  the  discipline  prescribed  by 
Congress : 

17.  To  make  all  laws  that  shall  be  necessary  and  proper  for  carrying  into 
execution  the  foregoing  powers  and  all  other  powers  expressly  delegated  by  this 
Constitution  to  this  Provisional  Government: 

18.  The  Congress  shall  have  power  to  admit  other  States : 

19.  This  Congress  shall  also  exercise  Executive  powers,  until  the  President  is 
inaugurated. 

Section  7. — 1.  Tlie  importation  of  African  negroes  from  any  foreign  country 
other  than  the  slave-holding  States  of  the  United  States,  is  hereby  forbidden; 
and  Congress  are  required  to  pass  such  laws  as  shall  effectually  prevent  the 
same. 

2.  The  Congress  shall  also  have  power  to  prohibit  the  introduction  of  slaves 
from  any  State  not  a  member  of  this  Confederacy. 

3.  The  Privilege  of  the  Writ  of  Habeas  Corpus  shall  not  be  suspended  un- 
less, when  in  case  of  rebellion  or  invasion,  the  public  safety  may  require  it. 

4.  No  Bill  of  Attainder,  or  ex  post  facto  law  shall  be  passed. 

5.  No  preference  shall  be  given,  by  any  regulation  of  commerce  or  revenue, 
to  the  ports  of  one  State  over  those  of  another :  nor  shall  vessels  bound  to  or  from 
one  State  be  obliged  to  enter,  clear,  or  pay  duties,  in  another. 

6.  No  money  shall  be  drawn  from  the  treasury,  but  in  consequence  of  appro- 
priations made  by  law;  and  a  regular  statement  and  account  of  the  receipts 
and  expenditures  of  all  public  money  shall  be  published  from  time  to  time. 

7.  Congress  shall  appropriate  no  money  from  the  treasury,  unless  it  be  asked 
and  estimated  for  by  the  President  or  some  one  of  the  Heads  of  Departments, 
except  for  the  purpose  of  paying  its  own  expenses  and  contingencies. 
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8.  No  title  of  nobility  shall  be  granted  by  tbe  Confederacy ;  aud  no  person 
holding  any  office  of  profit  or  trust  under  it,  shall,  without  the  consent  of  the 
Congress,  accept  of  any  present,  emolument,  office,  or  title  of  any  kind  whatever, 
from  any  King,  Prince,  or  foreign  State. 

9.  Congress  shall  make  no  law  respecting  an  establishment  of  religion  or 
prohibiting  the  free  exercise  thereof;  or  abridging  the  freedom  of  speech,  or  of 
the  press;  or  the  right  of  the  people  peaceably  to  assemble,  and  to  petition  the 
Government  for  a  redress  of  such  grievances  as  the  delegated  powers  of  this 
Government  may  warraut  it  to  consider  aud  redress. 

10.  A  well  regulated  Militia  being  necessary  to  the  security  of  a  free  State, 
the  Eight  of  tbe  people  to  keep  aud  bear  arms  shall  not  be  infringed. 

11.  No  soldiers  shall,  iu  time  of  peace,  be  quartered  in  any  house  without 
the  consent  of  the  owner ;  nor  iu  time  of  war,  but  in  a  manner  to  be  pre- 
scribed by  law. 

1"2.  The  right  of  the  people  to  be  secure  iu  their  persons,  houses,  papers, 
and  effects,  against  unreasonable  searches  and  seizures,  shall  not  be  violated; 
and  no  Warrants  shall, issue  but  npou  probable  cause,  supported  by  oath  or 
affirmation,  and  particularly  describing  the  place  to  be  searched,  and  the  persons 
or  things  to  be  seized. 

13.  No  person  shall  be  held  to  answer  for  a  capital  or  otherwise  infamous 
crime,  unless  on  a  presentment  or  indictment  of  a  Grand  Jury,  except  in  cases 
arising  iu  the  land  or  naval  forces,  or  in  the  militia,  when  in  actual  service  in 
time  of  war  or  public  danger ;  nor  shall  any  person  be  subject  for  the  same 
offence  to  be  twice  put  in  jeopardy  of  life  or  limb ;  nor  shall  be  compelled  in 
any  criminal  case,  to  be  a  witness  against  himself;  nor  be  deprived  of  life, 
liberty,  or  property,  without  due  process  of  law ;  nor  shall  private  property 
be  taken  for  public  use,  without  just  compensation. 

14.  In  all  criminal  prosecutious,  the  accused  shall  enjoy  the  right  to  a  speedy 
and  public  trial,  by  an  impartial  jury  of  the  State  aud  district  wherein  the  crime 
shall  have  been  committed,  which  district  shall  have  been  previously  ascertained 
by  law,  and  to  be  informed  of  the  nature  aud  cause  of  the  accusation  ;  to  be  con- 
fronted with  the  witness  against  him ;  to  have  compulsory  process  for  obtaining 
witnesses  in  his  favor ;  and  to  have  the  assistance  of  counsel  for  his  defence. 

15.  In  suits  at  common  law,  where  the  value  in  controversy  shall  exceed 
twenty  dollars,  the  right  of  trial  by  jury  shall  be  preserved;  and  no  fact  tried 
by  a  jury  shall  be  otherwise  re-examined  in  any  Court  of  the  Confederacy,  than 
according  to  the  rules  of  the  common  law. 

16.  Excessive  bail  shall  not  be  required,  nor  excessive  fines  imposed,  nor  cruel 
and  unusual  punishment  inflicted. 

17.  The  enumeratiou,  in  the  Constitution,  of  certain  rights,  shall  not  be  con- 
strued to  deny  or  disparage  others  retained  by  the  people. 

18.  The  powers  not  delegated  to  the  Confederacy  by  the  Constitution,  nor  pro- 
hibited by  it  to  the  States,  are  reserved  to  the  States  respectively,  or  to  the  people. 

19.  The  Judicial  power  of  the  Confederacy  shall  not  be  construed  to  extend 
to  any  suit  in  law  or  equity,  commenced  or  prosecuted  against  one  of  the  States 
of  the  Confederacy,  by  citizens  of  another  State,  or  by  citizens  or  subjects  of 
any  foreign  State. 
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Section  8. — 1.  No  State  shall  enter  into  any  treaty,  alliance,  or  Confedera- 
tion; grant  letters  of  marque  and  reprisal;  coin  money;  emit  bills  of  credit; 
make  anything  but  gold  and  silver  coin  a  tender  in  payment  of  debts;  pass 
any  bill  of  attainder,  ex  post  facto  law,  or  law  impairing  the  obligation  of  con- 
tracts ;  or  grant  any  title  of  nobility. 

2.  No  State  shall,  without  the  consent  of  the  Congress,  lay  any  imposts  or 
duties  on  imports  or  exports,  except  what,  may  be  absolutely  necessary  for  execut- 
ing its  inspection  laws ;  and  the  net  produce  of  all  duties  and  imposts,  laid  by 
any  State  on  imports  or  exports,  shall  be  for  the  use  of  the  treasury  of  the 
Confederacy,  and  all  such  laws  shall  be  subject  to  the  revision  and  control  of 
the  Congress.  No  State  shall,  -without  the  consent  of  Congress,  lay  any  duty 
of  tonnage,  enter  into  any  agreement  or  compact  with  another  State,  or  with  a 
foreign  power,  or  engage  in  war,  unless  actually  invaded,  or  in  such  imminent 
clanger  as  will  not  admit  of  delay. 

ARTICLE  II. 

Section  1. — 1.  The  Executive  power  shall  be  vested  in  a  President  of  the 
Confederate  States  of  America.  He,  together  with  the  Vice  President,  shall 
hold  his  office  for  one  year,  or  until  this  Provisional  Government  shall  be  super- 
seded by  a  Permanent  Government,  whichsoever  shall  first  occur. 

2.  The  President  and  Vice  President  shall  be  elected  by  ballot  by  the  States 
represented  in  this  Congress,  each  State  casting  one  vote  and  a  majority  of  the 
whole  being  requisite  to  elect. 

3.  No  persou  except  a  natural  born  citizen,  or  a  citizen  of  one  of  the  States 
of  this  Confederacy  at  the  time  of  the  adoption  of  this  Constitution,  shall  be 
eligible  to  the  office  of  President ;  neither  shall  any  persou  be  eligible  to  that 
office  who  shall  not  have  attained  the  age  of  thirty-five  years  and  been  four- 
teen years  a  resident  of  one  of  the  States  of  this  Confederacy. 

4.  In  case  of  the  removal  of  the  President  from  office  or  of  his  death,  resigna- 
tion or  inability  to  discharge  the  powers  and  duties  of  the  said  office,  (which  in- 
ability shall  be  determined  by  a  vote  of  two-thirds  of  the  Congress,)  the  same 
shall  devolve  on  the  Vice  President;  and  the  Congress  may  by  law  provide  for 
the  case  of  removal,  death,  resignation,  or  inability,  both  of  the  President  and 
Vice  President,  declaring  what  officer  shall  then  act  as  President ;  and  such  of- 
ficer shall  act  accordingly,  until  the  disability  be  removed  or  a  President  shall  be 
elected. 

5.  The  President  shall  at  stated  times  receive  for  his  services,  during  the  pe- 
riod of  the  Provisional  Government,  a  compensation  at  the  rate  of  twenty-five 
thousand  dollars  per  annum  ;  and  he  shall  not  receive  during  that  period  any 
other  emolument  from  this  Confederacy,  or  any  of  the  States  thereof. 

6.  Before  he  enters  on  the  excution  of  his  office,  he  shall  take  the  following 
oath  or  affirmation  : 

I  do  solemnly  swear  (or  affirm)  that  I  will  faithfully  execute  the  office  of 
President  of  the  Confederate  States  of  America,  and  will,  to  the  best  of  my  abili- 
ty, preserve,  protect,  and  defend  the  Constitution  thereof. 

Section  2.— 1.  The  President  shall  be  Commander-in-Chief  of  the  Army  and 
Navy  of  the  Confederacy,  and  of  the  Militia  of  the  several  States,  when  called  into 
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the  actual  service  of  the  Confederacy ;  he  may  require  the  opinion,  in  writing,  of 
the  principle  [principal]  officer  in  each  of  the  Executive  Departments,  upon  any 
subject  relating  to  the  duties  of  their  respective  offices ;  and  he  shall  have  power 
to  giant  reprieves  and  pardons  for  offences  against  the  Confederacy,  except  in 
cases  of  impeachment. 

2.  He  shall  have  power,  by  and  with- the  advice  and  consent  of  the  Congress, 
to  make  treaties ;  provided  two-thirds  of  the  Congress  concur;  and  he  shall  nom- 
inate, and  by  aud  with  the  advice  and  consent  of  the  Congress  shall  appoint  am- 
bassadors, other  public  ministers  and  consuls,  Judges  of  the  Court,  aud  all  other 
officers  of  the  Confederacy  whose  appointments  are  not  herein  otherwise  provided 
for,  and  which  shall  be  established  by  law.  But  the  Congress  may,  by  law,  vest 
the  appointment  of  such  inferior  officers  as  they  think  proper  in  the  President 
alone,  in  the  Courts  of  law,  or  in  the  Heads  of  Departments. 

3.  The  President  shall  have  power  to  fill  up  all  vacancies  that  may  happen 
during  the  recess  of  the  Congress,  by  granting  commissions  which  shall  expire  at 
the  end  of  their  next  session. 

Section  3. — 1.  He  shall  from  time  to  time,  give  to  the  Congress  information 
o£the  state  of  the  Confederacy  aud  recommend  to  their  consideration  such  meas- 
ures as  he  shall  judge  necessary  and  expedient;  he  may,  on  extraordinary  occa- 
sions, convene  the  Congress  at  such  times  as  he  shall  think  proper;  he  shall  re- 
ceive ambassadors  and  other  public  ministers ;  he  shall  take  care  that  the  laws  he 
[be]  faithfully  executed;  and  shall  commission  all  the  officers  of  the  Confed- 
eracy. 

2.  The  President,  Vice  President,  and  all  civil  officers  of  the  Confederacy  shall 
be  removed  from  office  on  conviction  by  the  Congress  of  treason,  bribery,  or  other 
high  crimes  and  misdemeanors :  a  vote  of  two-thirds  shall  be  necessary  for  such 
conviction. 

ARTICLE  III. 

Section  1. — 1.  The  Judicial  power  of  the  Confederacy  shall  be  vested  in  one 
Supreme  Court,  and  in  snch  inferior  Courts  as  are  herein  directed,  or  as  the  Con- 
gress may  from  time  to  time  ordain  and  establish. 

2.  Each  State  shall  constitute  a  District  in  which  there  shall  be  a  Court  called 
a  District  Court,  which,  until  otherwise  provided  by  the  Congress,  shall  have  the 
j  urisdiction  vested  by  the  laws  of  the  United  States,  as  far  as  applicable,  in  both  the 
District  and  Circuit  Courts  of  the  United  States,  for  that  State ;  the  Judge  whereof 
shall  be  appointed  by  the  President,  by  aud  with  the  advice  aud  consent  of  the 
Congress,  aud  shall,  until  otherwise  provided  by  the  Congress,  exercise  the  power 
and  authority  vested  by  the  laws  of  the  United  States  in  the  Judges  of  the  District 
and  Circuit  Courts  of  the  United  States,  for  that  State,  and  shall  appoint  the 
times  aud  places  at  which  the  Courts  shall  be  held.  Appeals  may  be  taken  di- 
rectly from  the  District  Courts  to  the  Supreme  Court,  under  similar  regulations 
to  those  which  are  provided  in  cases  of  appeal  to  the  Supreme  Court  of  the 
United  States,  or  under  such  regulations  as  maybe  provided  by  the  Congress. 
The  commissions  of  all  the  Judges  shall  expire  with  this  Provisional  Govern- 
ment. 

3.  The  Supreme  Court  shall  be  constituted  of  all  the  District  Judges,  a  major- 
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ity  of  whom  shall  be  a  quorum,  and  shall  sit  at  such  times  and  places  as  the  Con- 
gress shall  appoint. 

4.  The  Congress  shall  have  power  to  make  laws  for  the  transfer  of  any  causes 
which  were  pending  in  the  Courts  of  the  United  States,  to  the  Courts  of  the  Con- 
federacy, and  for  the  execution  of  the  orders,  decrees,  and  judgments  heretofore 
rendered  by  the  said  Courts  of  the  United  States  ;  and  also  all  laws  which  may 
be  requisite  to  protect  the  parties  to  all  such  suits,  orders,  judgments,  or  decrees, 
their  heirs,  personal  representatives,  or  assignees. 

Section  2. — 1.  The  Judicial  power  shall  extend  to  all  cases  of  law  and  equity, 
arising  under  this  Constitution,  the  laws  of  the  United  States  and  of  this  Con- 
federacy, and  treaties  made,  or  which  shall  be  made,  under  its  authority ;  to  all 
cases  affecting  ambassadors,  other  public  ministers  and  consuls ;  to  all  cases  of 
admiralty  and  maritime  jurisdiction  ;  to  controversies  to  which  the  Confederacy 
shall  be  a  party ;  controversies  between  two  or  more  States  ;  between  citizens  of 
different  States ;  between  citizens  of  the  same  State  claiming  lands  under  grants 
of  different  States. 

2.  In  all  cases  affecting  ambassadors,  other  public  ministers  and  consuls,  and 
those  in  which  a  State  shall  be  a  party,  the  Supreme  Court  shall  have  original 
jurisdiction.  In  all  the  other  cases  before  mentioned,  the  Supreme  Court  shall 
have  appellate  jurisdiction  both  as  to  law  and  fact,  with  such  exceptions  and 
under  such  regulations  as  the  Congress  shall  make. 

3.  The  trial  of  all  crimes,  except  in  cases  of  impeachment,  shall  be  by  Jury,  and 
such  trial  shall  be  held  in  the  State  where  the  said  crimes  shall  have  been  com- 
mitted; but  when  not  committed  within  any  State,  the  trial  shall  be  at  such 
place  or  places  as  the  Congress  may  by  law  have  directed. 

Section  3. — 1.  Treason  against  this  Confederacy  shall  consist  only  in  levy- 
ing war  against  it,  or  in  adhering  to  its  enemies,  giving  them  aid  and  comfort. 
No  person  shall  be  convicted  of  treason  unless  on  the  testimony  of  two  witnesses 
to  the  same  overt  act,  or  on  confession  in  open  court. 

2.  The  Congress  shall  have  power  to  declare  the  punishment  of  treason  ;  but 
no  attainder  of  treason  shall  work  corruption  of  blood,  or  forfeiture,  except 
during  the  life  of  the  person  attained. 

ARTICLE  IV. 

Section  1. — 1.  Full  faith  and  credit  shall  be  given  in  each  State  to  the  pub- 
lic acts,  records,  and  judicial  proceedings  of  every  other  State.  And  the  Con- 
gress may,  by  general  laws,  prescribe  the  manner  in  which  such  acts,  records,  and 
proceedings  shall  bo  proved  and  the  effect  of  such  proof. 

Section  2. — 1.  The  citizens  of  each  State  shall  be  entitled  to  all  privileges 
and  immunities  of  citizens  in  the  several  States. 

2.  A  person  charged  in  any  State  with  treason,  felony,  or  other  crime,  who 
shall  flee  from  justice,  and  be  found  in  another  State,  shall,  on  demand  of  the 
Executive  authority  of  the  State  from  which  he  fled,  be  delivered  up,  to  be  re- 
moved to  the  State  having  jurisdiction  of  the  crime. 

3.  A  slave  in  one  State,  escaping  to  another,  shall  be  delivered  up  on  claim  of 
the  party  to  whom  said  slave  may  belong  by  the  Executive  authority  of  the 
State  in  which  such  slave  shall  be  found,  and  in  case  of  any  abduction  or  forcible 


APPENDIX.  569 

rescue,  full  compensation,  including  the  value  of  the  slave  and  all  costs  and  ex- 
penses, shall  be  made  to  the  party,  by  the  State  in  which  such  abduction  or  res- 
cue shall  take  place. 

Section  3.  — 1.  The  Confederacy  shall  guaranty  to  every  State  iu  this  Union 
a  Republican  form  of  Governmeut,  and  shall  protect  each  of  them  against  iuva- 
sion  ;  and  on  application  of  the  Legislature,  or  of  the  Executive,  (when  the  Leg- 
islature cannot  be  convened,)  against  domestic  violence. 

ARTICLE  V. 

1.  The  Congress,  by  a  vote  of  two-thirds,  may,  at  any  time,  alter  or  amend  this 
Constitution. 

ARTICLE  VI. 

1.  This  Constitution,  and  the  laws  of  the  Confederacy  which  shall  be  made  iu 
pursuance  thereof,  and  all  treaties  made,  or  which  shall  be  made,  under  the  au- 
thority of  the  Confederacy,  shall  be  the  supreme  law  of  the  laud ;  and  the  Judges 
iu  every  State  shall  be  bound  thereby,  anything  in  the  Constitution  or  laws  of 
any  State  to  the  contrary  notwithstanding. 

2.  The  Government  hereby  instituted  shall  take  immediate  steps  for  the  settle- 
ment of  all  matters  between  the  States  forming  it,  and  their  other  late  Confed- 
erates of  the  United  States  in  relation  to  the  public  property  aud  public  debt  at 
the  time  of  their  withdrawal  from  them ;  these  States  hereby  declaring  it  to  be 
their  wish  and  earnest  desire  to  adjust  everything  pertaining  to  the  common  prop- 
erty, common  liability  and  common  obligations  of  that  Union  upon  the  principles 
of  right,  justice,  equity,  and  good  faith. 

3.  Until  otherwise  provided  by  the  Congress,  in  the  City  of  Montgomery,  in 
the  State  of  Alabama,  shall  be  the  Seat  of  Government. 

4.  The  members  of  the  Congress  and  all  Excntive  and  Judicial  officers  of  the 
Confederacy  shall  be  bound  by  oath  or  affirmation  to  support  this  Constitution  ; 
but  no  religious  test  shall  be  required  as  a  qualification  to  any  office  or  public 
trust  under  this  Confederacy. 


Constitution  of  the  Confederate    States  of  Amekica. 

We,  the  People  of  the  Confederate  States,  each  State  acting  in  its  Sovereign 

and  Independent  character,  in  order  to  form  a  Permanent  Federal  Government, 

establish  justice,  insure  domestic  tranquillity,  aud  secure  the  blessings  of  liberty 

to  ourselves  aud  our  posterity — invoking  the  favor  and  guidance  of  Almighty 

God — do  ordain  and  establish  this  Constitution  for  the  Confederate  States  of 

America. 

ARTICLE  I. 

Section  1. — All  legislative  power  herein  delegated  shall  be  vested  in  a  Con- 
gress of  the  Confederate  States,  which  shall  consist  of  a  Senate  and  House  of 
Representatives. 

Section  3. — 1.  The  House  of  Representatives  shall  be  composed  of  members 
chosen  every  second  year  by  the  people  of  the  several  States ;  and  the  electors 
in  each  State  shall  be  citizens  of  the  Confederate  States^  aud  have  the  qualifi- 
cations requisite  for  electors  of  the  most  numerous  branch  of  the  State  Legislat- 
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ure;  but  110  person  of  foreign  birth,  not  a  citizen  of  the  Confederate  States, 
shall  be  allowed  to  vote  for  any  officer,  civil  or  political,  State  or  Federal. 

2.  No  person  shall  be  a  Eepreseutative  who  shall  not  have  attained  the  age 
of  twenty-five  years,  and  be  a  citizen  of  the  Confederate  States,  and  who  shall 
not,  when  elected,  be  an  inhabitant  of  that  State  in  which  he  shall  be  chosen. 

3.  Representatives  and  Direct  Taxes  shall  be  apportioned  among  the  several 
States,  which  may  be  included  within  this  Confederacy,  according  to  their  respect- 
ive numbers,  which  shall  be  determined  by  adding  to  the  whole  number  of  free 
persons,  including  those  bound  to  service  for  a  term  of  years,  and  excluding  Ind- 
ians not  taxed,  three-fifths  of  all  slaves.  The  actual  enumeration  shall  be  made 
within  three  years  after  the  first  meeting  of  the  Congress  of  the  Confederate 
States,  and  within  every  subsequent  term  of  ten  years,  in  such  manner  as  they 
shall  by  law  direct.  The  number  of  Representatives  shall  not  exceed  one  for 
every  fifty  thousand,  but  each  State  shall  have  at  least  one  Representative  ;  and 
until  such  enumeration  shall  be  made,  the  State  of  South  Carolina  shall  be  en- 
titled to  choose  six — the  State  of  Georgia  ten — the  State  of  Alabama  nine — the 
State  of  Florida  two — the  State  of  Mississippi  seven — the  State  of  Louisiana  six, 
and  the  State  of  Texas  six. 

4.  When  vacancies  happen  in  the  representation  from  any  State,  the  Execu- 
tive authority  thereof  shall  issue  writs  of  electiou  to  fill  such  vacancies. 

5.  The  House  of  Representatives  shall  choose  their  Speaker  and  other  officers  ; 
and  shall  have  the  sole  power  of  impeachment ;  except  that  any  Judicial  or  other 
Federal  officer,  resident  and  acting  solely  within  the  limits  of  any  State,  may  be 
impeached  by  a  vote  of  two-thirds  of  both  branches  of  the  Legislature  thereof. 

Section  3. — 1.  The  Senate  of  the  Confederate  States  shall  be  composed  of 
two  Senators  from  each  State,  chosen  for  six  years  by  the  Legislature  thereof,  at 
the  regular  session  next  immediately  preceding  the  commencement  of  the  term  of 
service ;  and  each  Senator  shall  have  one  vote. 

2.  Immediately  after  they  shall  be  assembled,  in  consequence  of  the  first  elec- 
tion, they  shall  be  devided  as  equally  as  may  be  iuto  three  classes.  The  seats 
of  the  Senators  of  the  first  class  shall  be  vacated  at  the  expiration  of  the  second 
year ;  of  the  second  class  at  the  expiration  of  the  fourth  year ;  and  of  the  third 
class  at  the  expiration  of  the  sixth  year ;  so  that  one-third  may  be  chosen  every 
second  year ;  and  if  vacancies  happen  by  resignation,  or  otherwise,  during  the 
recess  of  the  Legislature  of  any  State,  the  Executive  thereof  may  make  tempo- 
rary appointments  until  the  next  meeting  of  the  Legislature,  which  shall  then 
fill  such  vacancies. 

3.  No  person  shall  be  a  Senator  who  shall  not  have  attained  the  age  of  thirty 
years,  and  be  a  citizen  of  the  Confederate  States ;  and  who  shall  not,  when  elected, 
be  an  inhabitant  of  the  State  for  which  he  shall  be  chosen. 

4.  The  Vice  President  of  the  Confederate  States  shall  be  President  of  the 
Senate,  but  shall  have  no  vote,  unless  they  be  equally  divided. 

5.  The  Senate  shall  choose  their  other  officers;  and  also  a  President  pro  tem- 
pore in  the  absence  of  the  Vice  President,  or  when  he  shall" exercise  the  office  of 
President  of  the  Confederate  States. 

6.  The  Senate  shall  have  the  sole  power  to  try  all  impeachments.  When 
sitting  for  that  purpose,  they  shall  be  on  oath  or  affirmation.     When  the  Presi- 
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dent  of  the  Confederate  States  is  tried,  the  Chief  Justice  shall  preside  ;  and  no 
person  shall  be  convicted  without  the  concurrence  of  two-thirds  of  the  members 
present. 

7.  Judgment  in  cases  of  impeachment  shall  not  extend  further  than  to  re- 
moval from  office,  and  disqualification  to  hold  aud  enjoy  any  office  of  honor,  trust 
or  profit,  under  the  Confederate  States  ;  bnt  the  party  convicted  shall,  neverthe- 
less, be  liable  and  subject  to  indictment,  trial,  judgment  and  punishment  accord- 
ing to  law. 

Section  4. — 1.  The  times,  place  aud  manner  of  holding  elections  for  Senators 
and  Keprcseutatives,  shall  be  prescribed  in  each  State  by  the  Legislature  thereof, 
subject  to  the  provisions  of  this  Constitution  ;  but  the  Congress  may,  at  any 
time,  by  law,  make  or  alter  such  regulations,  except  as  to  the  times  and  places  of 
choosing  Senators. 

2.  The  Congress  shall  assemble  at  least  once  in  every  year;  and  such  meeting 
shall  bo  on  the  first  Monday  iu  December,  unless  they  shall,  by  law,  appoint  a 
different  day. 

Section  5. — 1.  Each  House  shall  be  the  judge  of  the  elections,  returns  and 
qualifications  of  its  own  members,  aud  a  majority  of  each  shall  constitute  a  quo- 
rum to  do  business  ;  but  a  smaller  number  may  adjourn  from  day  to  day,  and  may 
be  authorized  to  compel  the  attendance  of  absent  members,  in  such  manner  and 
under  sucli  penalties  as  each  House  may  provide. 

2.  Each  House  may  determine  the  rules  of  its  proceedings,  punish  its  mem- 
bers for  disorderly  behavior,  and  with  the  concurrence  of  two-thirds  of  the  whole 
number  expel  a  member. 

3.  Each  House  shall  keep  a  Journal  of  its  proceedings,  and  from  time  to  time 
publish  the  same,  excepting  such  parts  as  may  in  their  judgment  require  secrecy  ; 
and  the  yeas  and  nays  of  the  members  of  either  House,  on  any  question,  shall,  at 
the  desire  of  one-fifth  of  those  present,  be  entered  on  the  Journal. 

4.  Neither  House,  during  the  session  of  Congress,  shall,  without  the  consent 
of  the  other,  adjourn  for  more  than  three  days,  nor  to  any  other  place  than  that 
in  which  the  two  Houses  shall  be  sitting. 

Section  6. — 1.  The  Senators  and  Representatives  shall  receive  a  compensa- 
tion for  their  services,  to  be  ascertained  by  law,  aud  paid  out  of  the  treasury  of 
the  Confederate  States.  They  shall,  in  all  cases,  except  treason,  felony,  and 
breach  of  the  peace,  be  privileged  from  arrest  duriug  their  attendance  at  the  ses- 
sion of  their  respective  Houses,  and  in  going  to  and  returning  from  the  same; 
aud  for  any  speech  or  debate  in  either  House,  they  shall  not  be  questioned  in  any 
'  other  place. 

2.  No  Senator  or  Eepresentative  shall,  during  the  time  for  which  he  was 
elected,  be  appointed  to  any  civil  office  under  the  authority  of  the  Confederate 
States,  which  shall  have  been  created,  or  the  emoluments  whereof  shall  have  been 
increased  during  such  time;  and  no  person  holding  any  office  under  the  Confed- 
erate States  shall  be  a  member  of  either  House  during  his  continuance  in  office. 
But  Congress  may,  by  law,  grant  to  the  principal  officer  iu  each  of  the  Execu- 
tive Departments  a  seat  upon  the  floor  of  either  House,  with  the  privilege  of  dis- 
cussing any  measures  appertaining  to  his  Department. 

Section  7.— 1.  All  bills  for  raising  the  revenue  shall  originate  in  the  House 
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of  Representatives;  but  the  Senate  may  propose  or  concur  -with  amendments,  as 
on  other  bills. 

2.  Every  bill  which  shall  have  passed  both  Houses,  shall,  before  it  becomes  a 
law,  be  presented  to  the  President  of  the  Confederate  States;  if  he  approve,  he 
shall  sign  it ;  but  if  not,  he  shall  return  it,  with  his  objections,  to  that  House  in 
which  it  shall  have  originated,  who  shall  enter  the  objections  at  large  on  their 
Journal,  and  proceed  to  reconsider  it.  If,  after  such  reconsideration,  two-thirds 
of  that  House  shall  agree  to  pass  the  bill,  it  shall  be  seut,  together  with  the  ob- 
jections, to  the  other  House,  by  which  it  shall  likewise  be  reconsidered,  and  if 
approved  by  two-thirds  of  that  House,  it  shall  become  a  law.  But  iu  all  such 
cases,  the  votes  of  both  Houses  shall  be  determined  by  yeas  and  nays,  and  the 
names  of  the  persons  voting  for  and  against  the  bill  shall  be  entered  on  the 
Journal  of  each  House  respectively.  If  any  bill  shall  not  be  returned  by  the 
President  within  ten  days  (Sundays  excepted)  after  it  shall  have  been  presented 
to  him,  the  same  shall  be  a  law,  in  like  manner  as  if  he  had  signed  it,  unless  the 
Congress,  by  their  adjournment,  prevent  its  return  ;  in  which  case  it  shall  not  be 
a  law.  The  President  may  approve  any  appropriation  and  disapprove  any  other 
appropriation  iu  the  same  bill.  Iu  such  cases  he  shall,  in  signing  the  bill,  desig- 
nate the  appropriations  disapproved;  and  shall  return  a  copy  of  such  appropria- 
tions, with  his  objections,  to  the  House  in  which  the  bill  shall  have  originated ; 
and  the  same  proceedings  shall  then  be  had  as  in  case  of  other  bills  disapproved 
by  the  President. 

3.  Every  order,  resolution  or  vote,  to  which  the  concurrence  of  both  Houses 
may  be  necessary,  (except  on  a  question  of  adjourment),  shall  be  presented  to  the 
President  of  the  Confederate  States ;  and  before  the  same  shall  take  effect,  shall 
be  approved  by  him ;  or  being  disapproved,  shall  be  re-passed  by  two-thirds  of 
both  Houses,  according  to  the  rules  and  limitations  prescribed  in  case  of  a  bill. 

Section  8. — The  Congress  shall  have  power — 

1.  To  lay  and  collect  taxes,  duties,  imposts,  and  excises,  for  revenue  necessary 
to  pay  the  debts,  provide  for  the  common  defence,  and  carry  on  the  Government 
of  the  Confederate  States  ;  but  no  bounties  shall  be  granted  from  the  treasury ; 
nor  shall  any  duties  or  taxes  on  importations  from  foreign  nations  belaid  to  pro- 
mote or  foster  any  branch  of  industry ;  and  all  duties,  imposts,  and  excises  shall 
be  uniform  throughout  the  Confederate  States : 

2.  To  borrow  money  on  the  credit  of  the  Confederate  States : 

3.  To  regulate  commerce  with  foreign  nations,  and  among  the  several  States, 
and  with  the  Indian  tribes ;  but  neither  this,  nor  any  other  clause  contained  in 
the  Constitution,  shall  ever  be  construed  to  delegate  the  power  to  Congress  to 
appropriate  money  for  any  internal  improvement  intended  to  facilitate  commerce ; 
except  for  the  purpose  of  furnishing  lights,  beacons,  and  buoys,  and  other  aid  to 
navigation  upon  the  coasts,  and  the  improvement  of  harbors  and  the  removing 
of  obstructions  in  river  navigation,  in  all  which  cases,  such  duties  shall  be  laid 
on  the  navigation  facilitated  thereby,  as  may  be  necessary  to  pay  the  costs  and 
expenses  thereof: 

4.  To  establish  uniform  laws  of  Naturalization,  and  uniform  laws  on  the  sub- 
ject of  Bankruptcies,  throughout  the  Confederate  States ;  but  no  law  of  Congress 
shall  discharge  any  debt  contracted  before  the  passage  of  the  same : 
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5.  To  coin  money,  regulate  the  value  thereof  and  of  foreign  coin,  and  fix  the 
standard  of  weights  and  measures : 

6.  To  provide  for  the  punishment  of  counterfeiting  the  securities  and  current 
coin  of  the  Confederate  States: 

7.  To  establish  post-offices  and  post  routes;  but  the  expenses  of  the  Post- 
office  Department,  after  the  first  day  of  March  in  the  year  of  our  Lord  eighteen 
hundred  aud  sixty-three,  shall  be  paid  out  of  its  own  revenues  : 

8.  To  promote  the  progress  of  science  and  useful  arts,  by  securing  for  limited 
times  to  authors  and  inventors  the  exclusive  right  to  their  respective  writings 
and  discoveries : 

9.  To  constitute  Tribunals  inferior  to  the  Supreme  Court : 

10.  To  define  aud  puuish  piracies  and  felonies  committed  on  the  high  seas, 
and  offences  against  the  law  of  nations  : 

11.  To  declare  war,  grant  letters  of  marque  and  reprisal,  and  make  rules  con- 
cerning captures  on  laud  aud  on  water : 

12.  To  raise  and  support  armies ;  but  no  appropriation  of  money  to  that  use 
shall  be  for  a  longer  term  than  two  years  : 

13.  To  provide  and  maintain  a  navy  : 

14.  To  make  rules  for  the  government  and  regulation  of  the  land  and  naval 
forces : 

15.  To  provide  for  calling  forth  the  Militia  to  execute  the  laws  of  the  Confed- 
erate States,  suppress  Insurrections,  and  repel  Invasions : 

16.  To  provide  for  organizing,  arming,  and  disciplining  the  militia,  and  for 
governing  such  part  of  them  as  may  be  employed  in  the  service  of  the  Confeder- 
ate States;  reserving  to  the  States,  respectively,  the  appointment  of  the  officers, 
and  the  authority  of  training  the  militia  according  to  the  discipline  prescribed 
by  Congress : 

17.  To  exercise  exclusive  legislation,  in  all  cases  whatsoever,  over  such  dis- 
trict (not  exceeding  ten  miles  square)  as  may,  by  cession  of  one  or  more  States 
and  the  acceptance  of  Congress,  become  the  Seat  of  the  Government  of  the  Con- 
federate States ;  and  to  exercise  like  authority  over  places  purchased  by  the  con- 
sent of  the  Legislature  of  the  State  in  which  the  same  shall  be,  for  the  erec- 
tion of  forts,  magazines,  arsenals,  dock-yards,  and  other  needful  buildings :  and 

18.  To  make  all  laws  which  shall  be  necessary  and  proper  for  carrying  iuto 
execution  the  foregoing  powers,  and  all  other  powers  vested  by  this  Constitu- 
tion in  the  Government  of  the  Confederate  States,  or  in  any  Department  or 
Officer  thereof. 

Section  9. — 1.  The  importation  of  negroes  of  the  African  race,  from  any  for- 
eign country  other  than  the  slave-holding  States  or  Territories  of  the  United 
States  of  America,  is  hereby  forbidden  ;  and  Congress  is  required  to  pass  such 
laws  as  shall  effectually  prevent  the  same. 

2.  Congress  shall  also  have  power  to  prohibit  the  introduction  of  slaves 
from  any  State  not  a  member  of,  or  Territory  not  belonging  to,  this  Confederacy. 

3.  The  Privilege  of  the  Writ  of  Habeas  Corpus  shall  not  be  suspended,  unless 
when  in  case  of  Rebellion  or  Invasion  the  public  safety  may  require  it. 

4.  No  Bill  of  Attainder,  ex  post  facto  law,  or  law  denying  or  impairing  the 
riu-ht  of  property  in  negro  slaves  shall  bo  passed. 
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5.  No  Capitation  or  other  direct  tax  shall  he  laid,  unless  iii  proportion  to  the 
census  or  enumeration  hereinbefore  directed  to  be  taken. 

6.  No  tax  or  duty  shall  he  laid  on  articles  exported  from  any  State,  except  by 
a  vote  of  two-thirds  of  both  Houses. 

7.  No  preference  shall  he  given  by  any  regulation  of  commerce  or  revenue  to 
the  ports  of  one  State  over  those  of  another. 

8.  No  money  shall  he  drawn  from  the  treasury,  but  in  consequence  of  appro- 
priations made  by  law ;  aud  a  regular  statement  and  account  of  the  receipts  and 
expenditures  of  all  public  money  shall  be  published  from  time  to  time. 

9.  Congress  shall  appropriate  no  money  from  the  treasury  except  by  a  vote  of 
two-thirds  of  both  Houses,  taken  by  Yeas  and  Nays,  uuless  it  be  asked  aud  esti- 
mated for  by  some  one  of  the  Heads  of  Departments,  and  submitted  to  Congress 
by  the  President;  or  for  the  purpose  of  paying  its  own  expenses  and  contingen- 
cies; or  for  the  payment  of  claims  against  the  Confederate  States,  the  justice  of 
which  shall  have  been  judicially  declared  by  a  tribunal  for  the  investigation  of 
claims  against  the  Government,  which  it  is  hereby  made  the  duty  of  Congress  to 
establish. 

10.  All  bills  appropriating  money  shall  specify  in  Federal  currency  the  exact 
amount  of  each  appropriation  and  the  purposes  for  which  it  is  made;  aud  Cou- 
gress  shall  grant  no  extra  compensation  to  any  pnplic  contractor,  officer,  agent  or 
servant,  after  such  coutract  shall  have  been  made  or  snch  service  rendered. 

11.  No  title  of  nobility  shall  he  granted  by  the  Confederate  States ;  and  no 
person  holding  any  office  of  profit  or  trust  under  them,  shall,  without  the  con- 
sent of  the  Congress,  accept  of  any  present,  emolument,  office  or  title  of  any  kind 
whatever,  from  any  king,  prinee,  or  foreign  State. 

12.  Congress  shall  make  no  law  respecting  an  establishment  of  religion,  or 
prohibiting  the  free  exercise  thereof;  or  abridging  the  freedom  of  speech,  or  of 
the  press  ;  or  the  right  of  the  people  peaceably  to  assemble  and  petition  the  Gov- 
ernment for  a  redress  of  grievances. 

13.  A  well  -  regulated  militia  being  necessary  to  the  security  of  a  free  State, 
the  right  of  the  people  to  keep  and  bear  arms  shall  not  be  infringed. 

14.  No  soldier  shall,  in  time  of  peace,  be  quartered  in  any  house  without  the 
consent  of  the  owner ;  nor  in  time  of  war,  but  in  u,  manner  to  be  prescribed  by 
law. 

15.  The  right  of  the  people  to  be  secure  in  their  persons,  houses,  papers,  aud 
effects,  against  unreasonable  searches  and  seizures,  shall  not  be  violated ;  and 
no  warrants  shall  issue  hut  upon  probably  cause,  supported  by  oath  or  affirma- 
tion, and  particularly  describing  the  place  to  be  searched,  aud  the  persons  or 
things  to  he  seized. 

16.  No  persou  shall  be  held  to  answer  for  a  capital  or  otherwise  infamous 
crime,  unless  on  a  presentment  or  indictment  of  a  Grand  Jury,  except  in  oases 
arising  in  the  land  or  naval  forces,  or  iu  the  militia,  when  in  actual  service  in 
time  of  war  or  public  danger;  nor  shall  any  person  be  subject  for  the  same  offence 
to  be  twice  put  in  jeopardy  of  life  or  limb ;  nor  be  compelled,  iu  auy  criminal 
case,  to  be  a  witness  against  himself;  nor  be  deprived  of  life,  liberty,  or  property, 
without  due  process  of  law;  nor  shall  private  property  be  takeu  for  public  use, 
without  just  compensation. 
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17.  In  all  criminal  prosecutions,  the  accused  shall  enjoy  the  right  to  a  speedy 
and  public  trial,  by  an  impartial  jury  of  the  State  and  district  wherein  the  crime 
shall  have  been  committed,  which  district  shall  have  been  previously  ascertained 
by  law,  and  to  be  informed  of  the  nature  and  cause  of  the  accusation  ;  to  be 
confronted  with  the  witnesses  against  him ;  to  have  Compulsory  process  for  ob- 
taining witnesses  in  his  favor  ;  and  to  have  the  assistance  of  counsel  for  his  de- 
fence. 

18.  In  suits  at  common  law,  where  the  value  in  controversy  shall  exceed 
twenty  dollars,  the  right  of  trial  by  Jury  shall  be  preserved ;  and  no  fact  so  tried 
by  a  Jury  shall  be  otherwise  re-examined  in  any  Court  of  the  Confederacy,  than 
according  to  the  rules  of  the  common  law. 

19.  Excessive  bail  shall  not  be  required,  nor  excessive  fines  imposed,  nor  cruel 
and  unusual  punishment  inflicted. 

20.  Every  law,  or  resolution  having  the  force  of  law,  shall  relate  to  but  one 
subject,  and  that  shall  be  expressed  in  the  title. 

Section  10. — 1.  No  State  shall  enter  into  any  treaty,  alliance,  or  Confedera- 
tion ;  grant  letters  of  marque  and  reprisal ;  coin  money  ;  make  anything  but  gold 
and  silver  coin  n.  tender  in  payment  of  debts;  pass  any  bill  of  attainder,  or  ex 
post  facto  law,  or  law  impairing  the  obligation  of  contracts ;  or  grant  any  title  of 
nobility. 

2.  No  State  shall,  withont  the  consent  of  the  Congress,  lay  any  imposts  or  du- 
ties on  imports  or  exports,  except  what  may  be  absolutely  necessary  for  execut- 
ing its  inspection  laws;  and  the  net  produce  of  all  duties  and  imposts,  laid  by 
any  State  on  imports  or  exports,  shall  be  for  the  use  of  the  treasury  of  the  Con- 
federate States,  and  all  such  laws  shall  be  subject  to  the  revision  and  control  of 
Congress. 

3.  No  State  shall,  without  the  consent  of  Congress,  lay  any  duty  on  tonnage, 
except  on  sea-going  vessels,  for  the  improvement  of  its  rivers  and  harbors  navi- 
gated by  the  said  vessels ;  but  such  duties  shall  not  conflict  with  any  treaties  of 
the  Confederate  States  with  foreign  nations ;  and  any  surplus  revenue  thus  de- 
rived, shall,  after  making  such  improvement,  be  paid  into  the  common  treasury. 
Nor  shall  any  State  keep  troops  or  ships  of  war  in  time  of  peace,  enter  into  any 
agreement  or  compact  with  another  State,  or  with  a  foreign  power,  or  engage  in 
war,  unless  actually  invaded,  or  in  such  imminent  danger  as  will  not  admit  of 
delay.  But  when  any  river  divides  or  flows  through  two  or  more  States,  they 
may  enter  into  compacts  with  each  other  to  improve  the  navigation  thereof. 

ARTICLE  II. 

Section  1. — 1.  The  Executive  power  shall  be  vested  in  a  President  of  the  Con- 
federate States  of  America.  He  and  the  Vice  President  shall  hold  their  offices  for 
the  term  of,six  years;  but  the  President  shall  not  be  re-eligible.  The  President 
and  Vice  President  shall  be  elected  as  follows : 

2.  Each  State  shall  appoint,  in  such  manner  as  the  Legislature  thereof  may 
direct,  a  number  of  electors  equal  to  the  whole  number  of  Senators  and  Repre- 
sentatives to  which  the  State  may  be  entitled  in  the  Congress ;  but  no  Senator  or 
Representative,  or  person  holding  an  office  of  trust  or  profit  under  the  Confeder- 
ate States,  shall  be  appointed  an  elector. 
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3.  The  Electors  shall  meet  in  their  respective  States  and  vote  by  ballot  for 
President  and  Vice  President,  one  of  whom,  at  least,  shall  not  be  au  inhabitant 
of  the  same  State  with  themselves  ;  they  shall  name  in  their  ballots  the  person 
voted  for  as  President,  and  in  distinct  ballots  the  person  voted  for  as  Vice  Pres- 
ident, and  they  shall  make  distinct  lists  of  all  persons  voted  for  as  President,  and 
of  all  persons  voted  for  as  Vice  President,  and  of  the  number  of  votes  for  each, 
■which  lists  they  shall  sign  and  certify,  and  transmit,  sealed,  to  the  Seat  of  the 
Government  of  the  Confederate  States,  directed  to  the  President  of  the  Senate; 
the  President  of  the  Senate  shall,  in  the  presence  of  the  Senate  and  House  of  Rep- 
resentatives, open  all  the  certificates, and  the  votes  shall  then  be  counted;  the 
person  having  the  greatest  number  of  votes  for  President  shall  be  the  President, 
if  such  number  be  a  majority  of  the  whole  number  of  electors  appointed;  and  if 
no  person  have  such  majority,  then,  from  the  persons  having  the  highest  num- 
bers, not  exceediug  three,  on  the  list  of  those  voted  for  as  President,  the  House  of 
Representatives  shall  choose  immediately,  by  ballot,  the  President.  But  in 
choosing  the  President,  the  votes  shall  be  taken  by  States — the  representation 
from  each  State  having  one  vote.  A  quorum  for  this  purpose  shall  consist  of  a 
member  or  members  from  two-thirds  of  the  States,  and  a  majority  of  all  the  States 
shall  be  necessary  to  a  choice.  And  if  the  House  of  Representatives  shall  not 
choose  a  President,  whenever  the  right  of  choice  shall  devolve  upon  them,  before 
the  fourth  day  of  March  next  following,  then  the  Vice  President  shall  act  as  Pres- 
ident, as  in  case  of  the  death,  or  other  Constitutional  disability  of  the  President. 

4.  The  person  having  the  greatest  number  of  votes  as  Vice  President,  shall  be 
Vice  President,  if  such  number  be  a  majority  of  the  whole  number  of  electors  ap- 
pointed; and  if  no  person  have  a  majority,  then,  from  the  two  highest  numbers 
on  the  list,  the  Senate  shall  choose  the  Vice  President.  A  quorum  for  the  pur- 
pose shall  consist  of  two-thirds  of  the  whole  number  of  Senators,  and  a,  majority 
of  the  whole  number  shall  be  necessary  to  a  choice. 

5.  But  no  person  Constitutionally  ineligible  to  the  office  of  President  shall  be 
eligible  to  that  of  Vice  President  of  the  Confederate  States. 

6.  The  Congress  may  determine  the  time  of  choosing  the  electors,  and  the  day 
on  which  they  shall  give  their  votes ;  which  day  shall  be  the  same  throughout 
the  Confederate  States. 

7.  No  person  except  a  natural  born  citizen  of  the  Confederate  States,  or  a  cit- 
izen thereof  at  the  time  of  the  adoption  of  this  Constitution,  or  a  citizen  thereof, 
born  in  the  United  States  prior  to  the  20th  of  December,  1860,  shall  be  eligible  to 
the  office  of  President ;  neither  shall  any  person  bo  eligible  to  that  office  who 
shall  not  have  attained  the  age  of  thirty-five  years,  and  been  fourteen  years  a 
resident  within  the  limits  of  the  Confederate  States,  as  they  may  exist  at  the 
time  of  his  election. 

8.  In  case  of  the  removal  of  the  President  from  office,  or  of  his  death,  resigna- 
tion, or  inability,  to  discharge  the  powers  and  duties  of  the  said  office,  the  same 
shall  devolve  on  the  Vice  President ;  and  the  Congress  may,  by  law,  provide  for 
the  case  of  removal,  death,  resignation,  or  inability,  both  of  the  President  and 
Vice  President,  declaring  what  officer  shall  then  act  as  President ;  and  such  officer 
shall  act  accordingly,  until  the  disability  be  removed  or  a  President  shall  be 
elected. 
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9.  The  President  shall,  at  stated  times,  receive  for  his  services  a  compensa- 
tion, which  shall  neither  be  increased  nor  diminished  during  the  period  for  which 
he  shall  have  been  elected;  and  he  shall  not  receive  within  that  period  any  other 
emolument  from  the  Confederate  States,  or  any  of  them. 

10.  Before  he  enters  on  the  execution  of  his  office,  he  shall  take  the  following 
oath  or  affirmation : 

"  I  do  solemnly  swear  (or  affirm)  that  I  will  faithfully  execute  the  office  of 
President  of  the  Confederate  States  of  America,  and  will,  to  the  best  of  my  ability, 
preserve,  protect,  and  defend  the  Constitution  thereof." 

Section  2. — 1.  The  President  shall  be  Commander-in-chief  of  the  Army  and 
Navy  of  the  Confederate  States,  and  of  the  Militia  of  the  several  States,  when 
called  into  the  actual  service  of  the  Confederate  States ;  he  may  require  the 
opinion,  in  writing,  of  the  principal  officer  in  each  of  the  Executive  Departments, 
upon  any  subject  relating  to  the  duties  of  their  respective  offices ;  and  he  shall 
have  power  to  grant  reprieves  and  pardons  for  offences  against  the  Confederacy, 
except  in  cases  of  impeachment. 

2.  He  shall  have  power,  by  and  with  the  advice  and  consent  of  the  Senate,  to 
make  treaties ;  provided  two-thirds  of  the  Senators  present  concur :  and  he  shall 
nominate,  and  by  and  with  the  advice  and  consent  of  the  Senate,  shall  appoint 
ambassadors,  other  public  ministers  and  consuls,  Judges  of  the  Supreme  Court, 
and  all  other  officers  of  the  Confederate  States  whose  appointments  are  not  herein 
otherwise  provided  for,  and  which  shall  be  established  by  law.  But  the  Con- 
gress may,  by  law,  vest  tho  appointment  of  such  inferior  officers,  as  they  think 
proper,  in  the  President  alone,  in  the  Courts  of  law,  or  in  the  Heads  of  Depart- 
ments. 

3.  The  principal  officer  iu  each  of  the  Executive  Departments,  and  all  persons 
connected  with  the  diplomatic  service,  may  be  removed  from  office  at  the  pleas- 
ure of  the  President.  All  other  civil  officers  of  tho  Executive  Departments  may 
be  removed  at  any  time  by  the  President,  or  other  appointing  power,  when  their 
services  are  unnecessary,  or  for  dishonesty,  incapacity,  inefficiency,  misconduct  or 
neglect  of  duty  ;  and  when  so  removed,  the  removal  shall  be  reported  to  the  Sen- 
ate, together  with  the  reasons  therefor. 

4.  The  President  shall  have  power  to  fill  all  vacancies  that  may  happen  dur- 
ing the  recess  of  the  Senate,  by  granting  commissions  which  shall  expire  at  the 
end  of  their  next  session ;  but  no  person  rejected  by  the  Senate  shall  be  re-appoint- 
ed to  the  same  office  during  their  ensuing  recess. 

Section  3. — 1.  The  President  shall,  from  time  to  time,  give  to  the  Congress  in- 
formation of  the  state  of  the  Confederacy,  and  recommend  to  their  consideration 
such  measures  as  he  shall  judge  necessary  and  expedient ;  he  may,  on  extraordi- 
nary occasions,  convene  both  Houses,  or  either  of  them  ;  and  in  case  of  disagree- 
ment between  them,  with  respect  to  the  time  of  adjournment,  he  may  adjourn 
them  to  such  time  as  he  shall  think  proper;  he  shall  receive  ambassadors  and 
other  public  ministers ;  he  shall  take  care  that  the  laws  be  faithfully  executed, 
and  shall  commission  all  the  officers  of  the  Confederate  States. 

Section  4. — 1.  The  President,  Vice  President,  and  all  Civil  Officers  of  the  Con- 
federate States,  shall  be  removed  from  office  on  impeachment  for,  and  conviction 
of,  treason,  bribery,  or  other  high  crimes  and  misdemeanors. 

II.— 37 
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ARTICLE  III. 

Section  1. — 1.  The  Judicial  power  of  the  Confederate  States  shall  he  vested 
in  one  Supreme  Court,  and  in  such  Inferior  Courts  as  the  Congress  may,  from 
time  to  time,  ordain  and  establish.  The  Judges,  both  of  the  Supremo  and  Inferi- 
or Courts,  shall  hold  their  offices  during  good  behavior,  and  shall,  at  stated  times, 
receive  for  their  sel-vices  a  compensation  -which  shall  not  be  diminished  during 
their  continuance  in  office. 

Section  2. — 1.  The  Judicial  power  shall  extend  to  all  cases  arising  under  this 
Constitution,  the  laws  of  the  Confederate  States,  and  treaties  made,  or  which  shall 
be  made,  under  their  authority  ;  to  all  cases  affecting  ambassadors,  other  public 
ministers  and  consuls ;  to  all  cases  of  admiralty  and  maratime  [maritime]  juris- 
diction ;  to  controversies  to  which  the  Confederate  States  shall  be  a  party;  to  con- 
troversies between  two  or  more  States;  between  a  State  and  citizen  of  another 
State,  where  the  State  is  plaintiff;  between  citizens  claiming  lands  under  grants 
of  different  States ;  and  between  a  State  or  the  citizens  thereof,  and  foreign  States, 
citizens  or  subjects;  but  no  State  shall  be  sued  by  a  citizen  or  subject  of  any  for- 
eign State. 

2.  In  all  cases  affecting  ambassadors,  other  public  ministers  and  consuls,  and 
those  in  which  a  State  shall  be  a  party,  the  Supreme  Court  shall  have  original 
jurisdiction.  In  all  the  other  cases  before  mentioned,  the  Supreme  Court  shall 
have  appellate  jurisdiction  both  as  to  law  and  fact,  with  such  exceptions  and  un- 
der sucli  regulations  as  the  Congress  shall  make. 

3.  The  trial  of  all  crimes,  except  in  cases  of  impeachment,  shall  be  by  Jury, 
and  such  trial  shall  be  held  in  the  State  where  the  said  crimes  shall  have  been 
committed  ;  but  when  not  committed  within  any  State,  the  trial  shall  be  at  such, 
place  or  places  as  the  Congress  may  by  law  have  directed. 

Section  3. — 1.  Treason  against  the  Confederate  States  shall  consist  only  in 
levying  war  against  them,  or  in  adhering  to  their  enemies,  giving  them  aid  and 
comfort.  No  person  shall  be  convicted  of  treason  unless  on  the  testimony  of  two 
witnesses  to  the  same  overt  act,  or  on  confession  in  open  court. 

2.  The  Congress  shall  have  power  to  declare  the  punishment  of  treason  ;  but 
no  attainder  of  treason  shall  work  corruption  of  blood,  or  forfeiture,  except  dur- 
ing the  life  of  the  person  attainted. 

ARTICLE   IV. 

Section  1.— 1.  Full  faith  and  credit  shall  be  given  in  each  State  to  the  pub- 
lic acts,  records,  and  judicial  proceedings  of  every  other  State.  And  the  Con- 
gress may,  by  general  laws,  prescribe  the  manuer  in  which  such  acts,  records,  and 
proceedings  shall  bo  proved,  and  the  effect  thereof. 

Section  2.— 1.  The  citizens  of  each  State  shall  be  entitled  to  all  the  privi- 
leges and  immunities  of  citizens  in  the  several  States,  and  shall  have  the  right  of 
transit  and  sojourn  in  any  State  of  this  Confederacy,  with  their  slaves  and  other 
property ;  and  the  right  of  property  in  said  slaves  shall  not  be  thereby  im- 
paired. 

2.  A  person  charged  in  any  State  with  treason,  felony,  or  other  crime  against 
the  laws  of  such  State,  who  shall  flee  from  justice,  and  be  found  in  another  State 
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shall,  on  demand  of  the  Executive  authority  of  the  State  from  which  lie  fled,  be 
delivered  up,  to  be  removed  to  the  State  having  jurisdiction  of  the  crime. 

3.  No  slave  or  other  person  held  to  service  or  labor  iu  any  State  or  Territory  of 
the  Confederate  States,  under  the  laws  thereof,  escapiug  or  lawfully  carried  into 
another,  shall,  in  consequence  of  any  law  or  regulation  therein,  be  discharged  from 
such  service  or  labor;  but  shall  be  delivered  up  on  claim  of  the  party  to  whom, 
such  slave  belongs,  or  to  whom  such  service  or  labor  may  be  due. 

Section  3. — 1.  Other  States  may  be  admitted  into  this  Confederacy  by  a  vote 
of  two-thirds  of  the  whole  House  of  Representatives  and  two-thirds  of  the  Senate, 
the  Senate  voting  by  States  ;  but  no  new  State  shall  be  formed  or  erected  within 
the  Jurisdiction  of  any  other  State;  nor  any  State  be  formed  by  the  junction  of 
two  or  more  States,  or  parts  of  States,  without  the  consent  of  the  Legislatures  of 
the  States  concerned,  as  well  as  of  the  Congress. 

2.  The  Congress  shall  have  power  to  dispose  of  and  make  all  needful  rules  and 
regulations  concerning  the  property  of  the  Confederate  States,  including  the 
lauds  thereof. 

3.  The  Confederate  States  may  acquire  new  territory ;  and  Congress  shall 
have  power  to  legislate  and  provide  Governments  for  the  inhabitants  of  all  terri- 
tory belonging  to  the  Confederate  States,  lying  without  the  limits  of  the  several 
States  ;  and  may  permit  them,  at  such  times,  and  in  such  manner  as  it  may  by 
law  provide,  to  form  States  to  be  admitted  into  the  Confederacy.  In  all  such  ter- 
ritory, the  Institution  of  Negro  slavery,  as  it  now  exists  in  the  Confederate 
States,  shall  be  recoguized  and  protected  by  Congress  and  by  the  Territorial  Gov- 
ernment :  and  the  inhabitants  of  the  several  Confederate  States  and  Territories 
shall  have  the  right  to  take  to  such  Territory  any  slaves  lawfully  held  by  them 
iu  any  of  the  States  or  Territories  of  the  Confederate  States. 

4.  The  Confederate  States  shall  guaranty  to  every  State  that  now  is,  or  here- 
after may  become,  a  member  of  this  Confederacy,  a  Republican  form  of  Govern- 
ment ;  and  shall  protect  each  of  them  against  invasion ;  and  on  application  of 
the  Legislature,  (or  of  the  Executive,  when  the  Legislature  is  not  in  session,) 

against  domestic  violence. 

ARTICLE    V. 

Section  1. — 1.  Upon  the  demand  of  any  three  States,  legally  assemblod  iu 
their  several  Conventions,  the  Congress  shall  summon  a  Convention  of  all  the 
States,  to  take  into  consideration  such  amendments  to  the  Constitution  as  the 
said  States  shall  concur  in  suggesting  at  the  time  when  the  said  demand  is  made ; 
and  should  any  of  the  proposed  amendments  to  the  Constitution  be  agreed  on  by 
the  said  Convention — voting  by  States — and  the  same  be  ratified  by  the  Legislat- 
ures of  two-thirds  of  the  several  States,  or  by  Conventions  in  two-thirds  thereof 
— as  the  one  or  the  other  mode  of  ratification  may  be  proposed  by  the  general  Con- 
vention— they  shall  thenceforward  form  a  part  of  this  Constitution.  But  no 
State  shall,  without  its  consent,  be  deprived  of  its  equal  Representation  iu  the 

Senate. 

ARTICLE   VI. 

1.  The  Government  established  by  this  Constitution  is  the  successor  of  the 
Provisional  Government  of  the  Confederate  States  of  America,  and  all  the  laws 
passed  by  the  latter  shall  continue  in  force  until  the  same  shall  be  repealed  or 
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modified;  and  all  tbe  officers  appointed  by  the  same  shall  remain  in  office  until 
their  successors  are  appointed  and  qualified,  or  the  offices  abolished. 

2.  All  debts  contracted  and  engagements  entered  into  before  the  adoption  of 
this  Constitution  shall  be  as  valid  against  the  Confederate  States  under  this  Con- 
stitution as  under  the  Provisional  Government. 

3.  This  Constitution,  and  the  laws  of  the  Confederate  States  made  in  pursuance 
thereof,  and  all  treaties  made  or  which  shall  be  made  under  the  authority  of  the 
Confederate  States,  shall  be  the  supreme  law  of  the  land ;  and  the  Judges  in  every 
State  shall  be  bound  thereby,  anything  in  the  Constitution  or  laws  of  any  State 
to  the  contrary  notwithstanding. 

4.  The  Senators  and  Representatives  before  mentioned,  and  the  members  of 
the  several  State  Legislatures,  and  all  Executive  and  Judicial  officers,  both  of  the 
Confederate  States  and  of  the  several  States,  shall  be  bound  by  oath  or  affirma- 
tion to  support  this  Constitution;  but  no  religious  test  shall  ever  be  required  as 
a  qualification  to  any  office  or  public  trust  under  the  Confederate  States. 

5.  The  enumeration,  in  the  Constitution,  of  certain  rights,  shall  uot  be  con- 
strued to  deny  or  disparage  others  retained  by  the  people  of  the  several  States. 

6.  The  powers  not  delegated  to  the  Confederate  States  by  the  Constitution, 
nor  prohibited  by  it  to  the  States,  are  reserved  to  the  States,  respectively,  or  to 
tlio  people  thereof. 

ARTICLE  VII. 

1.  The  Ratification  of  the  Conventions  of  five  States  shall  be  sufficient  for  the 
Establishment  of  this  Constitution  between  the  States  so  ratifying  the  same. 

2.  When  five  States  shall  have  ratified  this  Constitution,  in  the  manner  before 
specified,  the  Congress  under  the  Provisional  Constitution  shall  prescribe  the 
time  for  holding  the  election  of  President  and  Vice  President,  and  for  the  meeting 
of  the  Electoral  College,  and  for  counting  the  votes,  and  inaugurating  the  Presi- 
dent. They  shall  also  prescribe  the  time  for  holding  the  first  election  of  mem- 
bers of  Congress  under  this  Constitution,  and  the  time  for  assembling  the  same. 
Until  the  assembling  of  such  Congress,  the  Congress  under  the  Provisional  Con- 
stitution shall  continue  to  exercise  the  Legislative  powers  granted  them ;  not 
extending  beyond  the  time  limited  by  the  Constitution  of  the  Provisional  Gov- 
ernment. 


ANTI-SLAVERY  TRACTS.* 

NO.  1.— THE  UNITED  STATES   CONSTITUTION. 

I.  Tlw  Constitution  is  a  pro  -  slavery  instrument,  according  to  the  necessary  meaning 

of  its  terms. 

Admitting,  as  we  do,  that  the  words  of  any  written  instrument  constitute  the 
only  legal  evidence  of  its  meaning,  we  ask,  What  is  the  meaning  of  the  follow- 
ing clauses  in  the  Constitution  of  the  United  States  ? 

Art  1,  sec.  2 :  "  Representatives  and  direct  taxes  shall  be  apportioned  among 

*  These  Tracts  printed  circa  1833. 
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the  several  States  which  may  be  included  within  this  Union,  according  to  their 
respective  numbers,  which  shall  be  determined  by  adding  to  the  whole  number 
of  free  persons,  including  those  bound  to  service  for  a  term  of  years,  and  exclud- 
ing Indians  not  taxed,  three  fifths  of  all  other  persons."  This  section  distinguishes 
between  free  persons  and  slaves,  because  to  the  whole  number  of  free  persons 
are  to  be  added  three  fifths  of  all  other  persons ;  that  is,  persons  not  free,  or 
slaves.  By  excluding  from  the  class  of  free  persons  those  bound  to  service  for 
life,  without— as  in  case  of  Indians  not  taxed— assigning  a  reason  for  such  exclu- 
sion, it  declares  them  to  be  slaves,  within  the  meaning  of  the  Constitution.  This 
article,  therefore,  recognizes  slavery  as  explicitly  as  if  the  word  slave  itself  had 
been  used,  aud  gives  to  the  free  persons  in  a  slave  State,  solely  because  they  are 
slaveholders,  a  larger  representation,  and  consequently  greater  political  power, 
than  the  same  number  of  free  persons  in  a  free  State.    A  Bounty  On  Slaveholding ! 

Art.  1,  sec.  9 :  "  The  migration  or  importation  of  such  persons  as  any  of  the 
States  now  existing  shall  think  proper  to  admit,  shall  not  be  prohibited  by  the 
Congress  prior  to  the  year  one  thousand  eight  hundred  and  eight ;  but  a  tax  or 
duty  may  be  imposed  on  such  importation,  not  exceeding  ten  dollars  for  each 
person."  A  person  who  migrates  does  so  of  his  own  accord ;  he  cannot  be  said  to 
be  migrated  by  any  other  person.  He  is  wholly  a  free  agent.  But  a  person  who 
is  imported  does  not  import  himself;  he  is  imported  by  some  other  person.  He 
is  passive.  The  importer  is  the  free  agent ;  the  person  imported  is  not  a  free 
agent.  The  Virginia  slave  laws  of  1748  and  1753  proceed  on  this  distinction  when 
they  say  "  all  persons  *imported*  shall  he  slaves."  Whenever  we  hear  an  importa- 
tion spoken  of,  we  instantly  infer  an  owner,  aud  property  imported.  This  distinc- 
tion between  the  force  of  the  words  migration  and  importation  is,  then,  real. 
That  the  Constitution  also  makes  a  distinction  is  evident,  because  only  persons 
imported  can  be  taxed.  And  that  it  adopts  the  distinction  we  have  just  pointed 
out  is  also  evident,  because  this  alone  can  afford  us  a  sufficient  reason  why  per- 
sons imported  may  be  taxed,  and  persons  who  migrate  cannot  be.  By  this  clause, 
therefore,  Congress  was  prevented,  during  twenty  years,  from  prohibiting  the  for- 
eign slave  trade  with  any  State  that  pleased  to  allow  it.  But  by  Art.  1,  sec.  8, 
Congress  had  the  general  power  "  to  regulate  commerce  with  foreign  nations." 
Consequently,  the  slave  trade  was  excepted  from  the  operation  of  the  general  power,  with 
a  view  to  place  the  slave  trade,  during  twenty  years,  solely  under  the  control  of  the 
slave  States.  It  could  not  be  wholly  stopped,  so  long  as  one  State  wished  to  con- 
tinue it.  It  is  a  clear  compromise  in  favor  of  slavery.  True,  the  compromise  was 
a  temporary  one  ;  but  it  will  be  noticed,  that  Congress,  even  after  1808,  was  not 
obliged  to  prohibit  the  trade.  Even  uow  we  are  discussing  the  expediency  of 
reopening  the  accursed  traffic !  whilst,  in  point  of  fact,  until  1819  the  laws  of 
Congress  authorized  the  States  to  sell  into  slavery,  for  their  own  benefit,  negroes 
imported  contrary  to  the  laws  of  the  United  States !  (Act  Congr.  1807,  c.  77, 
§  4,  6;  1818,  u.  86,  $  5  and  7;  10  Wheat.  Eep.  321,  322.)  So  unmixed  should 
be  our  satisfaction  at  the  ofc-repeated  boast,  that  ours  was  the  first  nation  to 
prohibit  the  African  slave  trade ! 

Art.  4,  sec.  2:  "No  person  held  to  service  or  labor  iu  one  State,  under  the 
laws  thereof,  escaping  into  another,  shall,  in  consequence  of  any  law  or  regula- 
tion therein,  bo  discharged  from  such  service  or  labor,  but  shall  be  delivered  up, 
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on  claim  of  the  party  to  whom  such  service  or  labor  may  be  due."  No  one  can 
be  illegally  "bound"  to  service,  and  one  who  is  legally  bound  is  legally  "held" 
to  that  service.  The  expressions  a  person  "  bound "  to  service  aud  a  person 
"legally  held"  to  service  are,  therefore,  equivalent.  This  section  evidently  em- 
braces, not  only  persons  held  to  service  for  a  term  of  years,  but  also  those  held  to 
service  for  life,  and  therefore  includes  not  only  free  persons,  but  those  who  are 
declared  to  be  slaves  within  the  meaning  of  the  Constitution.  (Art.  1,  sec.  2.) 
That  the  expression  used  in  this  section  legally  includes  slaves  is  also  evident  on 
other  grounds.  The  ordinance  of  1787  calls  a  slave  a  person  "  from  whom  labor 
or  service  is  lawfully  claimed."  (Art.  6.)  It  is  a  criminal  offence  in  all  the 
States,  except  Maryland,  Virginia,  aud  Texas,  to  entice  a  slave  to  leave  his  mas- 
ter's "  service."  In  Maryland,  aud  Virginia,  and  other  States,  the  owner  has  a 
civil  action  for  damages  against  the  person  who  thus  entices  away  his  slave. 
And  the  laws  of  all  the  States  recognize  the  master's  right  to  enforce  the  labor  of 
the  slave.  If,  however,  it  is  a  crime  to  entice  a  slave  to  leave  his  master's  "  ser- 
vice," and  if  such  act  subject  a  man  to  an  action  for  damages  by  the  owner,  it  is 
evident  that  the  master  must  have  a  legal  right  to  the  "  service  "  of  his  slave  ;  for 
it  is  the  infringement  of  this  right  which  makes  the  crime  and  gives  ground  to 
claim  damages.  The  slave  is,  therefore,  a  person  legally  held  to  service  or  labor. 
And  as  if  to  remove  all  doubt,  the  very  expression  is  applied  to  slaves  in  the  laws 
of  all  the  States  except  Tennessee,  Georgia,  Alabama,  aud  Texas.  By  this  sec- 
tion, therefore,  it  is  provided  that  no  person  held  as  a  slave  in  one  State  under 
the  laws  thereof,  escaping  into  another,  shall,  in  consequence  of  any  law  or  regu- 
lation therein,  be  discharged  from  his  slavery,  but  shall  be  delivered  up  on  claim 
of  his  owner.  The  laws  of  one  State,  whether  they  support  slavery  or  any  other 
institution,  have  no  power  in  another  State.  Consequently,  if  a  slave  escape 
into  a  free  State,  he  becomes  free.  This  is  the  general  rule  of  law.  In  virtue  of 
it,  thousands  of  slaves  are  now  free  on  the  soil  of  Canada.  In  virtue  of  it,  a  fugi- 
tive slave  from  South  Caroliua  would  be  free  in  this  State,  were  it  not  for  this 
section  in  the  Constitution.  But  this  section  declares  that  he  shall  not  thereby 
become  free,  but  shall  be  delivered  up.  Again  :  the  Constitution  makes  an  exception 
from  a  general  rule  of  law  in  favor  of  slavery.  It  gives  to  slaveholders  and  slave 
laws  a  power  which  the  general  rule  of  law  does  not  give.  It  enables  a  South 
Carolina  slaveholder  to  drag  from  the  soil  of  Massachusetts  a  person  whom  the 
general  rule  of  law  pronounces  free,  solely  because  South  Carolina  laws  declare 
the  contrary.     It  Makes  The  whole  Uuion  a  Vast  Hunting  Ground  For  Slaves! 

Art.  1,  sec.  8 :  "  Congress  shall  have  power  *  *  *  to  provide  for  calling  forth  the 
militia  *  *  *  to  suppress  insurrections."  Art.  4,  sec.  4:  "  The  United  States  shall 
guaranty  to  every  State  in  this  Union  a  republican  form  of  government,  and  shall 
protect  each  of  them  against  invasion,  and,  on  application  of  the  legislature,  or  of 
the  executive,  (when  the  legislature  cannot  be  convened,)  against  domestic  vio- 
lence." All  insurrections  and  all  cases  of  domestic  violence  are  here  provided  for. 
To  constitute  an  insurrection  there  must  be  a  risiug  against  those  laws  which 
are  recoguized  as  such  by  the  Constitution  ;  and,  to  make  out  a  case  of  domestic 
violence,  the  violence  must  be  exerted  against  that  right  or  power  which  is  rec- 
ognized by  the  Constitution  as  lawful.  But  by  Art.  1,  sec.  2,  aud  Art.  4,  sec.  2, 
the  Constitution  admits  that  some  persons  may  be  legally  slaves.      Consequent- 
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ly,  if  these  persons  rise  in  rebellion,  or  commit  acts  of  violence  contrary  to  the 
laws  which  hold  them  in  slavery,  their  rising  Constitutes  an  insurrection  ;  such 
acts  are  acts  of  violence  within  the  meaning  of  the  Constitution,  and  consequently 
must  be  suppressed  by  the  national  power.  The  self-styled  owners  are  not  the 
only  slaveholders.  All  persons  who  voluntarily  assist  or  pledge  themselves  to 
assist  in  holding  persons  in  slavery  are  slaveholders.  In  sober  truth,  then,  we  are 
a  nation  of  slaveholders  !  for  we  have  bound  our  whole  national  strength  to  tho 
slave  owners,  to  aid  them,  if  necessary,  in  holding  their  slaves  in  subjection  ! 

II.  The  Framers  of  the  Constitution  intended  to  make  a  Pi:o-Slavery 

Instrument. 

On  the  17th  of  September,  1787,  the  Philadelphia  Convention  adopted  the 
plan  of  the  present  Constitution.  The  draft  thus  made  was  submitted  to  the 
people,  assembled  in  State  Conventions,  "for  their  assent  and  ratification." 
President  Madison  has  preserved  a  record  of  the  debates  in  the  Philadelphia 
Convention ;  and  we  have  also  published  accounts  of  the  debates  in  several  of 
the  State  Conventions. 

We  draw  our  evidence  mainly  from  these  sources. 

Apportionment  of  Representatives.  (Const.,  Art.  1,  sec.  2.) 
Kufus  Kiug,  of  Massachusetts,  one  of  the  framers,  said  of  the  expression  "  three 
fifths  of  all  other  persons,"  "  These  persons  are  the  slaves."  Alexander  Hamilton, 
of  New  York,  another  of  the  framers,  referring  to  this  clause  "  which  allows  a  rep- 
resentation for  three  fifths  of  the  negroes,"  said,  "  Without  this  indulgence  no  union 
could  possibly  have  been  formed."  Luther  Martin,  also  u  delegate  to  the  Phila- 
delphia Convention,  objected  to  this  clause  because  "  it  involved  the  absurdity  of 
increasing  the  power  of  a  State  in  making  laws  for  freemen,  in  proportion  as  that 
state  violated  the  rights  of  freedom."  William  E.  Davie,  a  delegate  from  North 
Carolina,  says  that  the  Southern  States,  "  to  acquire  as  much  weight  as  possible  in 
tho  legislation  of  the  Union,"  insisted  "that  a  certain  proportion  of  our  slaves 
should  make  a  part  of  the  computed  population.''  General  Charles  C.  Pinckuey, 
another  of  the  framers  of  the  Constitution,  said,  "  We  determined  that  represent- 
atives should  be  apportioned  among  the  several  States  by  adding  to  the  whole 
number  of  free  persons  three  fifths  of  the  slaves." 

Permission  of  the  African  Slave  Trade.  (Const.,  Art.  4,  sec.  9.) 
Luther  Martin,  speaking  of  this  section,  says,  "The  desigu  of  this  clause  is  to 
prevent  the  general  government  from  prohibiting  the  importation  of  slaves;  but 
the  same  reason  which  caused  them  to  strike  out  the  word 'national,' and  not 
admit  the  word  '  stamps,'  influenced  them  here  to  guard  against  the  word  '  slaves.' 
They  anxiously  sought  to  avoid  the  admission  of  expressions  which  might  ho 
odious  in  the  ears  of  Americans,  although  they  were  willing  to  admit  into  their 
system  those  things  which  the  expression  signified."  *  *  * 

"The  Eastern  States,  notwithstanding  their  aversion  to  slavery,  were  very 
willing  to  indulge  the  Southern  States,  at  least  with  u  temporary  liberty  to 
prosecute  the  slave  trade,  provided  the  Southern  States  would  in  their  turn 
gratify  them,  by  laying  no  restriction  on  navigation  acts.'' 
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Mr.  Madison  says,  "  The  Southern  States  would  not  have  entered  into  the  Union  of 
America  without  the  temporary  permission  of  that  trade."  Mr.  Spaight,  of  North  Caro- 
lina, one  of  the  framers,  says  that  the  Southern  States  would  not  consent  "  to  ex- 
clude the  importation  of  slaves  absolutely  ;  that  South  Carolina  and  Georgia  in- 
sisted on  this  clause,  as  they  were  now  iu  want  of  hands  to  cultivate  their  lands : 
that  in  the  course  of  twenty  years  they  would  he  fully  supplied ;  that  the  trade 
would  he  abolished  then,  and  that  in  the  mean  time  some  tax  or  duty  might  be 
laid  on."  Hon.Rawlius  Lowndes,  of  South  Carolina,  thought  it  almost  inhuman 
to  put  any  limit  to  the  trade.  General  Charles  C.  Pinckuey  said,  "  By  this  set- 
tlement we  have  secured  an  unlimited  importation  of  negroes  for  twenty  years; 
nor  is  it  declared  that  the  importation  shall  he  then  stopped;  it  may  be  con- 
tinued; we  have  a  security  that  the  general  government  can  never  emancipate 
them." 

Restoration  op  Fugitive  Slaves.     (Const.,  Art.  4,  sec.  2.) 

Iu  the  Virginia  Convention,  Mr.  Madison  said:  "Another  clause  secures  us 
that  property  which  we  now  possess.  At  present,  if  any  slave  elopes  to  any 
of  those  States  where  slaves  are  free,  he  becomes  emancipated  by  their  laws ;  for 
the  laws  of  the  States  are  uncharitable  (!)  to  one  another  in  this  respect.  But  in 
this  Constitution,  [then  he  quotes  Art.  4,  sec.  2.]  This  clause  was  expressly  inserted 
to  enable  owners  of  slaves  to  reclaim  them.  This  is  a  better  security  than  any  that  now 
exists."  Iu  the  North  Carolina  Convention,  Mr.  Iredell  begged  leave  to  explain  the 
reason  of  this  clause:  "Iu  some  of  the  Northern  States  they  have  emancipated  all 
their  slaves.  If  any  of  our  slaves,"  said  he,  "  go  there,  and  remain  there  a  certain 
time,  they  would,  by  the  present  laws,  be  entitled  to  their  freedom,  so  that  their 
masters  could  not  get  thcin  again.  This  would  bo  extremely  prejudicial  to  the 
inhabitants  of  the  Southern  States;  and  to  prevent  it  this  clause  is  inserted  in  the 
Constitution.  Though  the  word  slave  be  not  mentioned,  this  is  the  meaning  of  it. 
The  northern  delegates,  owing  to  their  particular  scruples  on  the  subject  of 
slavery,  did  not  choose  the  word  slave  to  be  mentioned."  Iu  the  South  Carolina 
Convention,  General  Pinckuey  thus  expresses  his  gratification  at  this  clause: 
"  We  have  obtained  a  right  to  recover  our  slaves  in  whatever  part  of  America  they  may 
take  refuge,  which  is  a  right  we  had  not  before.  In  short,  considering  all  circum- 
stances, we  have  made  the  best  terms  for  the  security  of  this  species  of  property 
it  was  in  our  power  to  make.  Wo  would  have  made  better  if  we  could ;  but,  on 
the  whole,  I  do  not  think  them  bad."  (!) 

Suppression  of  Slave  Insurrections.     (Const.,  Art.  1,  sec.  8 ;  Art.  4,  sec.  4.) 

Iu  the  Virginia  Convention,  Mr.  Georgo  Nicholas  said:  "Another  worthy 
member  says  there  is  no  power  in  the  States  to  quell  an  insurrection  of  slaves. 
Have  they  it  now  ?  If  they  have,  does  the  Constitution  take  it  away  ?  *  *  *  No; 
but  it  gives  an  additional  security;  for,  besides  the  power  in  the  State  Govern- 
ments to  use  their  own  militia,  it  will  be  the  duty  of  the  general  government  to  aid 
them  with  the  strength  of  the  Union,  when  called  for.  No  part  of  this  Constitution 
can  show  that  this  power  is  taken  away.'' 

Mr.  Madison,  respecting  these  clauses,  says :  "  On  application  of  the  legislat- 
ure, or  executive,  as  the  case  may  be,  the  militia  of  the  other  States  are  to  be 
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called  to  suppress  domestic  insurrections.  Does  this  bar  the  States  from  calling 
forth  their  own  militia  T  No ;  out  it  gives  them  a  supplementary  security  to  suppress 
insurrections  and  domestic  violence." 

III.  The  Constitution  has  bken  treated  as  a  pro-slavery  instrument, 
by  the  Government,  in  practice. 

Apportionment  of  Representatives.  (Const.,  Art.  1,  sec.  2.) 
In  every  census  which  has  been  takon  by  the  government,  the  only  distinction 
sanctioned  has  been  between  freemen  aud  slaves ;  and  on  every  occasion  of  ap- 
portioning representatives,  according  to  the  representative  or  federal  number, 
such  number  has  been  invariably  determined  by  adding  to  the  whole  number  of 
free  persons  three  fifths  of  the  slaves.  If  this,  the  pro-slavery  interpretation  of  this 
section  of  the  Constitution,  he  not  right,  then,  since  March  3,  1793,  there  has  not  teen 
a  single  House  of  Representatives  constitutionally  elected,  or  a  single  statute  or  resolve 
constitutionally  passed  !     Who  is  ready  to  make  this  admission  f 

Permission  of  the  African  Slave  Trade.  (Const.,  Art.  1,  sec.  9.) 
On  the  13th  of  May,  1789,  in  Congress:  "Mr.  Parker,  of  Virginia,  moved  to 
insert  a  clause  in  the  bill,  imposing  a  duty  on  the  importation  of  slaves  of  ten 
dollars  each  person.  He  was  sorry  that  the  Constitution  prevented  Congress 
from  prohibiting  the  importation  altogether ;  he  thought  it  a  defect  in  that  in- 
strument that  it  allowed  of  such  actions;  it  was  contrary  to  the  revolution  princi- 
ples, aud  ought  not  to  be  permitted;  but,  as  ho  could  not  do  all  the  good  he 
desired,  he  was  willing  to  do  what  lay  in  his  power."  Messrs.  Sherman,  of  Con- 
necticut, and  Schnreman,  of  New  Jersey,  thought  the  subject  should  be  taken  up  in- 
dependently. Mr.  Madison  thought  otherwise: — "I conceive  the  Constitution, 
in  this  particular,  was  formed  in  order  that  the  government,  whilst  it  was  re- 
strained from  laying  a  total  prohibition,  might  be  able  to  give  some  testimony 
of  the  serse  [sense]  of  America  with  respect  to  the  African  trade.  We  have  lib- 
erty to  impose  a  tax  or  dnty  upon  the  importation  of  such  persons  as  any  of  the 
States  now  existing  shall  think  proper  to  admit ;  and  this  liberty  was  granted, 
I  presume,  upon  two  considerations.  The  first  was,  that,  until  the  time  arrived 
when  they  might  abolish  the  importation  of  slaves,  they  might  have  an  oppor- 
tunity of  evidencing  their  sentiments  on  the  policy  and  humanity  of  such  a 
trade."     The  motion  of  Mr.  Parker  was  afterwards  withdrawn. 

In  1794,  "An  act  to  prohibit  the  carrying  on  the  slave  trade  from  the  United 
States  to  any  foreign  place  or  country"  was  passed,  (Stat.  1794,  c.  11.)  In  1800, 
an  act  in  addition  to  the  last  was  passed,  (Stat.  1800,  c.  51.)  That  both  these 
laws  were  framed  with  refereuce  to  this  sectiou  of  the  Constitution  is  apparent, 
because  the  later  act  expressly  refers  to  it.  Sec.  6  reads  thns:  "That  nothing 
in  this  act  contained  shall  be  construed  to  authorize  the  bringing  into  either  of 
the  United  States  any  person  or  persons,  the  importation  of  whom  is,  by  the  ex- 
isting laws  of  such  State,  prohibited."     See  also  Stat.  1803,  c.  63. 

Aud,  not  to  multiply  proof,  on  the  2d  day  of  March,  1807,  President  Jefferson 
approved  (Stat.  1807,  c.  77)  "An  Act  to  prohibit  the  importation  of  slaves  into 
any  port  or  place  within  the  jurisdiction  of  the  United  States  from  and  after  the 
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first  day  of  January,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  eight.'" 
That  is,  at  the  very  earliest  day  allowed  by  the  Constitution  (Art.  1,  sec.  9)  for 
the  passage  l)y  Congress  of  an  act  prohibiting  the  importation  of  persons,  a  law 
is  passed  totally  prohibiting  the  importation  of  slaves. 

Restoration  of  Fugitive  Slaves.  (Const.,  Art.  4,  sec.  2.) 
That  the  fugitive  slave  law  of  1793,  (Stat.  1793,  u.  7,)  entitled  "  An  Act  respecting 
fugitives  from  justice,  and  persons  escaping  from  the  service  of  their  masters," 
aud  the  act  of  Sept.  18,  1850,  "  to  amend,  and  supplementary  to  "  this  act,  are  both 
framed  to  carry  out  this  clause  of  the  Constitution,  is  too  apparent  to  need  com- 
ment. 

Suppression  of  Slave  Insurrections.     (Const.,  Art.  1,  see.  8,  Art.  4,  sec.  4.) 

The  "Act  to  provide  for  calling  forth  the  militia,  to  execute  the  laws  of  the 
Union,  suppress  insurrections,  and  repel  invasions,"  (Stat.  1792,  c.  28,  sec.  1,) 
provides  that,  "In  case  of  an  insurrection  in  any  State  ^against  the  government 
thereof,  it  shall  be  lawful  for  the  President  of  the  United  States,  on  application 
of  the  legislature  of  such  State,  or  of  the  executive,  (when  the  legislature  cannot 
be  convened,)  to  call  forth  such  number  of  the  militia  of  any  other  State  or  States 
as  may  be  applied  for,  or  as  he  may  judge  sufficient  to  suppress  such  insurrection." 
Precisely  the  same  language  is  made  use  of  in  Stat.  1795,  c  101.  By  act,  ap- 
proved March  3,  1807,  (Stat.  1807,  u.  94,)  the  President  is  authorized  "  iu  all  cases 
of  insurrection,"  "  when  it  is  lawful  for  him  to  call  forth  the  militia  for  the  pur- 
pose of  suppressing  the  same,"  "  to  employ  for  the  same  purpose  such  part  of  the 
land  or  naval  force  of  the  United  States  as  shall  be  judged  necessary." 

That  these  laws  have  been  held  to  include  an  insurrection  of  slaves  is  indis- 
putable. On  receipt  of  the  intelligence  of  Nat  Turner's  insurrection  in  South- 
ampton, Va.,  Colonel  House,  then  commanding  at  Fortress  Monroe,  set  out  with 
three  companies  of  United  States  troops,  for  the  purpose  of  suppressing  the  re- 
volt. He  was  reenforced  by  a  detachmeut  from  the  United  States  ships  Warren 
and  Natchez,  amounting  in  all  to  about  three  hundred  men.  With  our  troops 
and  our  officers,  we  have  actually  aided  the  slaveholder  in  holding  his  fellow- 
man  in  slavery !  We  have  actually  done  what  our  fathers  engaged  in  the  Constitu- 
tion that  we  should  do,  namely,  aid  with  the  national  strength  iu  keeping  the 
slaves  in  subjection ! 

IV.  The  Constitution  is  Pro  -  Slavery,  according  to  the  Exposition  of 
its  Final  Interpreter. 

The  Constitution  declares  itself  to  be  "  the  supreme  law  of  the  laud,"  (Art.  6,  sec. 
2.)  It  cannot  possibly  be  such  unless  there  is  a  final  interpreter  of  its  meaning. 
Now,  to  expound  what  the  law  is,  is  a  judicial  act.  "The  judicial  power"  ex- 
tends to  all  cases  arising  under  the  Constitution,  aud  laws,  and  treaties,  (Const., 
Art.  3,  sec.  2.)  It  therefore  extends  to  the  exposition  of  the  meaning  of  the 
Constitution,  -when  the  case  before  the  court  properly  calls  for  such  exposition. 
This  judicial  power,  and,  consequently,  this  power  to  expound  the  meaning  of 
the  Constitution,  is  "  vested  in  one  Suprome  Court,"  (Const.,  Art.  3,  sec.  1.)  The 
decision  of  this  court,  being  supreme,  must  be  final. 
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Apportionment  of  Representatives.  (Const.,  Art.  1,  sec.  2.) 
In  Hylton  vs.  United  States,  (3  Dallas's  Eep.  177,)  Mr.  Justice  Paterson,  de- 
livering the  opinion  of  the  Supreme  Court,  says  that  the  provision  contained 
in  this  clause,  that  direct  taxes  shall  be  apportioned  between  the  States  accord- 
ing to  their  federal  numbers,  "  was  made  in  favor  of  the  Southern  States,  and  to 
prevent  Congress  from  taxing  "  slaves  at  discretion,  or  arbitrarily."  He  also 
says,  (p.  178,)  "The  rule  of  apportionment  is  radically  wrong;  it  cannot  be  sup- 
ported by  any  solid  reasoning.  Why  shonld  slaves,  who  are  a  species  of  property, 
be  represented  more  than  any  other  property  I" 

Permission  of  the  African  Slave  trade.  (Const.,  Art.  1,  sec.  9.) 
In  the  great  case  of  Gibbons  vs.  Ogden,  9  Wheaton's  Reports,  pp.  206  and  207, 
(1824,)  Chief  Justice  Marshall,  delivering  the  opinion  of  the  Supreme  Court,  says 
that  the  act  of  Congress,  (1803,  c.  63,) "  prohibiting  the  importation  of  slaves  into 
any  State  which  shall  itself  prohibit  their  importation,"  was  passed  in  virtue  of 
power  conferred  by  this  clause  in  the  Constitution. 

Restoration  of  Fugitive  Slaves.  (Const.,  Art.  4,  sec.  2.) 
The  following  extracts  are  taken  from  the  opinion  of  the  Supreme  Court  in 
the  well-known  case,  Prigg  vs.  The  Commonwealth  of  Pennsylvania,  (16  Pet.  Rep. 
609,  &c.)  Judge  Story  delivered  the  opinion.  "  Historically,  it  is  well  known  that 
the  object  of  this  clause  was  to  secure  to  the  citizens  of  the  si  a  veh  old  ing  States 
the  complete  right  and  title  of  ownership  in  their  slaves,  as  property,  in  every 
State  in  the  Union  into  which  they  might  escape  from  the  State  where  they 
were  held  in  servitude.  The  full  recognition  of  this  right  and  title  was  indis- 
pensable to  the  security  of  this  species  of  property  iu  all  the  slaveholding  States; 
and,  indeed,  was  so  vital  to  the  preservation  of  their  domestic  interests  and  insti- 
tutions, that  it  cannot  be  donated  that  it  constituted  a  fundamental  article,  without  the 
adoption  of  which  the  Union  could  not  have  been  formed,"  (p.  613.)  "We  have  not 
the  slightest  hesitation  in  holding,  that,  under  and  in  virtue  of  the  Constitution, 
the  owner  of  a  slave  is  clothed  with  eutire. authority,  iu  every  State  in  the  Union, 
to  seize  and  recapture  his  slave,  whenever  he  can  do  it  without  any  breach  of 
the  peace,  or  any  illegal  violence.  In  this  sense,  and  to  this  extent,  this  clause 
of  the  Constitution  may  properly  be  said  to  execute  itself)  and  to  require  no  aid 
from  legislation,  state  or  national." 

Suppression  of  Slave  Insurrections.    (Const.,  Art.  1,  sec.  8;  Art.  4,  sec.  4.) 
We  are  not  aware  of  any  decision  of  the  Supreme  Court  upon  the  meaning  of 
these  clauses;  but  it  seems  difficult  to  conceive  that  they  would  hold  that  the 
word  "insurrections"  did  not  include  all  insurrections. 

Such  is  the  Constitution,  according  to  the  plain,  obvious,  and  common  mean- 
in"  of  its  terms ;  such  it  was  intended  to  be  made  by  its  framers  ;  such  has  been 
the  interpretation  constantly  followed  in  the  practice  of  the  government,  from 
the  time  of  its  adoption  until  now;  and  such  it  is  according  to  the  decision  of 
the  final  interpreter  of  its  meaning.     As  reasonable  men,  seeking  the  truth,  we 
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cannot  say  that  there  is  the  slightest  doubt  whatever  on  the  subject.     The  Con- 
stitution VERY  MATERIALLY  SUPPORTS  SLAVERY. 

"Yes!  it  cannot  be  denied — the  slaveholding  lords  of  the  South  prescribed,  as 
a  condition  of  their  assent  to  the  Constitution,  three  special  provisions  TO  secure 

THE   PERPETUITY  OF  THEIR  DOMINION   OVER  THEIR   SLAVES. 

"The  first  was  the  immunity  for  twenty  years  of  preserving  the  African  slave 
trade;  the  second  was  the  stipulation  to  surrender  fugitive  slaves  —  an  engage- 
ment positively  prohibited  by  the  laws  of  God,  delivered  from  Sinai ;  and  thirdly, 
the  exaction,  fatal  to  the  principles  of  popular  representation,  of  a  representation 
for  slaves — for  articles  of  merchandise,  under  the  name  of  persons  *  *  *  in  fact,  the 
oppressor  representing  the  oppressed!  #  *  *  To  call  government  thus  constituted 
a  democracy,  is  to  insult  the  understanding  of  mankind.  It  is  doubly  tainted  with 
the  infection  of  riches  and  slavery.  Its  reciprocal  operation  upon  the  government 
of  the  nation  is  to  establish  an  artificial  majority  in  the  slave  representation  over 
that  of  the  free  people,  in  the  American  Congress;  and  thereby  to  make  the  pres- 
ervation, propagation,  and  perpetuation  of  slavery,  the  vital  and  animating  spirit  of 
the  national  government." — John  Quiucy  Adams. 

IT  IS  BECAUSE  THE  CONSTITUTION  IS  THUS  A  PRO-SLAVERY'  INSTRUMENT  THAT 
THE  RADICAL  ABOLITIONISTS  REFUSE  TO  VOTE  OR  TAKE  OFFICE  UNDER  IT.  CAN 
YOU,  READER,  GIVE  IT  COUNTENANCE  OR  SUPPORT,  BY  VOTING  OR  ACCEPTING 
OFFICE  UNDER  IT  ? 

Published  for  gratuitous  distribution,  at  the  office  of  the  American  Anti-Slavery 
Society,  No.  138  Nassau  Street,  New  York.  Also  to  be  had  at  the  Anti-Slavery  Offices, 
No.  21  Cornhill,  Boston,  and  No.  31  North  Fifth  Street,  Philadelphia. 


EXTRACT  FROM  ANTI-SLAVERY  TRACT  NO.  7. 
To  the  enlightened  vision  there  is  for  this  evil  but  one  remedy.  Our  strength 
all  lies  in  a  single  force— the  conscience  of  the  nation.  All  else  is  on  the  side  of  the 
oppressor.  But  conscience,  that  force  of  forces  wheu  properly  instructed,  is  all, 
and  always,  on  our  side.  It  is  to  this  element  of  strength,  then,  that  our  at- 
tention should  be  mainly  directed.  Our  only  hope  is  in  being  able  to  bring  the 
conscience  of  the  nation  into  active  conflict  with  its  present  positiou,  in  respect 
to  slavery,  and  thereby  induce  a  radical  change.  What  that  position  is  we 
have  already  seen.  The  Constitution  requires  of  the  general  government  the 
protection  of  slavery  in  such  of  the  States  as  choose  to  retain  it,  with  no  power 
to  regulate  or  abolish  it.  Hence  the  private  citizen  has  no  course  left  to  him 
but  either  to  aid  in  upholding  the  system,  or  renounce  his  allegiance  to  the 
government.  His  only  choice  is  between  slaveholding  and  revolution.  By  this 
subtile  device  of  the  slave  power  the  whole  country  has  been  leagued  in  de- 
fence of  the  institution,  and  the  north  reduced  to  a  mere  subjugated  province  of 
the  plantation.  The  heart  of  the  church  has  been  corrupted  by  it,  the  con- 
science of  the  country  fettered,  and  our  statesmen  converted  into  sycophants 
fawning  at  the  feet  of  the  slave  power.     Here,  then,  is  the  seat  of  this  terrible 
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disease,  and  here  especially  must  the  remedy  be  applied.  Our  first  great 
work  is  to  cut  this  Gordian  knot, — the  Union, — and  set  freo  the  northern  con- 
science from  the  restraints  of  the  constitutional  oath.  Till  this  is  done,  all  other 
efforts  will  prove  of  little  avail.  There  is  no  hope  for  the  slave,  nor  for  the 
country,  hut  in  revolution. 


IMPLIED    POWERS    OF   THE    CONSTITUTION. 

A  Lecture  by  George  Ttckstor  Curtis. 

DELIVERED,  BY  SPECIAL  REQUEST,  BEFORE  THE  LAW  SCHOOL  OF 
GEORGETOWN  UNIVERSITY,  IN  WASHINGTON,  D.  C,  ON  FEB.  16,  1885. 

We  hear  a  great  deal,  and  probably  we  shall  continue  to  hear  a  great  deal, 
about  a  liberal  and  a  strict  construction  of  the  Constitution.  Yon  are  engaged  ill 
a  study  of  the  Constitution  preparatory  to  taking  your  places  in  active  life  as 
lawyers  and  citizens.  It  is  of  groat  importance  for  yon,  therefore,  to  know 
whether  it  is  correct  to  regard  the  so-called  strict  construction  as  inadmissible 
because  it  is  too  narrow ;  whether  the  so-called  liberal  construction  is  always  the 
safe  one ;  and  whether  there  is  not  a  clear  and  well-defined  rule  of  interpretation, 
which  should  not  be  called  either  strict  or  liberal,  in  the  sense  of  being  harmful 
and  injurious  to  the  great  objects  for  which  this  Constitution  was  created.  And 
here  let  me  advise  you  not  to  be  governed  by  what  is  supposed  to  be  the  charac- 
teristic tendency  of  this  or  that  political  party  in  forming  your  opinions  about 
the  Constitution  of  your  country.  You  have  something  higher  and  better  to  do, 
in  prosecuting  the  studies  iu  which  you  are  now  engaged,  than  to  accept  the 
dogmas  of  a  party  because  yon  or  your  friends  may  happen  to  act  with  it.  What 
you  have  to  do  is  to  subject  party  dogmas  to  the  proper  tests  of  truth  and  sound 
reasoning,  leaving  the  result  to  fall  where  it  may  so  far  as  all  political  parties  are 
concerned. 

Still  there  have  been  from  the  first  two  schools  of  interpretation,  one  of  which 
has  been  characterized  as  liberal  and  the  other  as  strict.  Great  names  may  be 
arrayed  on  either  side.  The  two  schools  have  mutually  charged  each  other  with 
very  wrong  and  very  dangerous  tendencies.  But  I  have  long  believed  that  it  is  best 
to  discard  the  epithets  of  strict  and  liberal,  and  to  inquire  into  the  true  and  sound 
method  of  interpretation  without  characterizing  it  by  either  of  these  phrases. 
Nine  men  out  often  whom  you  hear  talking  glibly  about  the  mode  in  which  the 
Constitution  should  be  construed  could  not  tell  the  meaning  of  the  strict  or  the 
liberal  construction  on  which  they  insist.  The  true  method  of  interpretation  can- 
not be  characterized  or  described  by  a  phrase.  It  must  be  ascertained  by  certain 
fundamental  rules,  which  aro  to  be  deduced  from  a  careful  study  of  the  text,  from 
the  surrounding  historical  facts  which  show  why  the  text  was  made  as  it  was, 
and  from  the  great  leading  purposes  for  which  the  Constitution  was  established. 
These  sources  of  interpretation  all  point  to  certain  conclusions,  namely,  that  the 
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government  of  the  United  States  is  a  limited  government,  with  certain  enumer- 
ated and  described  powers ;  that  it  is  not  a  government  of  universal  authority, 
like  manj'  other  governments,  hut  that  its  authority  is  specific,  confined  to  cer- 
tain described  subjects  and  relations,  which  the  Constitution  itself  denominates 
its  "powers,"  and  to  one  or  more  of  which  powers  all  its  acts  must  be  referred. 

The  fundamental  principle  on  which  our  Constitution  is  based  is  that  all  gov- 
ernment derives  its  existence  and  authority  from  the  people.  Hence  it  can  have 
no  powers  but  such  as  the  people  choose  to  confer  upon  it.  Its  powers  are 
grants  made  to  it  by  the  people.  From  the  limited  number  and  specific  charac- 
ter of  the  powers  conferred  by  the  Constitution  on  the  general  government — less 
than  all  the  powers  of  sovereignty — it  follows  that  the  people  of  this  country 
are  a  nation  only  for  certain  defined  purposes  and  objects  which  concern  them  all 
alike.  All  other  powers  of  government,  all  other  objects  of  government,  are 
expressly  reserved  to  the  respective  states  or  their  people,  by  a  provision  which 
is  a  part  of  the  Constitution  itself. 

But  there  is  another  truth  of  equal  importance  and  equally  undeniable.  This 
is  the  supremacy  of  the  Federal  Constitution.  It  declares  itself  to  bo  the  supreme 
law  of  the  laud.  Its  supremacy  means  that  to  the  full  extent  of  its  granted 
powers  the  authority  of  the  Constitution  is  perfect,  incapable  of  being  controlled 
by  the  state  governments,  and  that  when  any  conflict  arises  the  state  must  give 
way.  A  mode  of  effecting  a  peaceful  solution  of  all  such  conflicts  is  provided 
through  the  supreme  federal  judiciary.  But  it  is  sometimes  a  matter  for  care- 
ful interpretation  how  far  the  authority  of  this  government  extends,  or  what  is 
the  sphere  of  its  constitutional  operation.  Hence  arises  the  necessity  for  inquir- 
ing what  are  its  implied  powers,  or  powers  which  incidentally  result  from  or  are 
embraced  in  the  express  powers  that  are  described  in  the  text  in  general  terms. 
This  is  the  principal  topic  on  which  I  propose  to  say  something  this  evening. 

I  will,  however,  first  advert  to  the  unwritten  history  of  opinion  and  belief 
concerning  the  nature  of  the  Constitution.  I  call  it  an  unwritten  history, 
because,  although  the  materials  for  it  are  ample,  they  have  never  yet  been  em- 
bodied in  a  counected  and  methodical  narrative.  I  hope  ere  long  to  make  au 
effort  to  do  this.  It  is  a  part  of  our  constitutional  history  that  it  is  both  very 
curious  and  very  instructive.  It  bears  directly  upon  that  long  conflict  which 
finally  culminated  in  a  civil  war;  and  it  shows  how  completely  the  two  opposite 
theories  of  the  Constitution  were  matters  of  opinion  and  belief,  about  which  men 
could  and  did  honestly  and  conscientiously  differ,  whatever  were  the  immedi- 
ately exciting  causes  which  more  or  less  influenced  them.  I  now  make  a  passing 
reference  to  the  doctrine  of  state  secession  from  the  Union  only  for  the  purpose  of 
saying  that  secession  was  supposed  to  be  a  constitutional  right  resulting  from  a 
certain  view  of  the  nature  of  the  Constitution.  This  view  was  that  the  powers 
that  had  been  ceded  by  a  state  to  the  government  of  the  Union  could  he  revoked 
or  withdrawn  when  the  people  of  the  state  believed  that  their  safety  required 
it;  and  this  was  supposed  to  be  tlio  exercise  of  a  constitutional  right,  and  not  an 
exercise  of  the  right  of  revolution.  Not  very  long  ago  I  had  in  my  possession  the 
official  copy  of  the  Ordinance  of  Secession  adopted  by  South  Carolina  in  Decem- 
ber, 1860,  which  was  served  upon  President  Buchanan,  to  give  him  formal  notice 
fhat  the  state  had  withdrawn  from  the  Union.     The  original  bore  the  sign-mau- 
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ual  of  every  member  of  the  state  convention.  The  copy  served  upon  the  presi- 
dent repeated  the  signatures,  and  the  document  was  authenticated  by  the  great 
seal  of  the  state.  It  was  a  remarkable  iustrument,  and  was,  I  believe,  the  model 
of  all  the  other  secession  ordinances.  It  purported  to  repeal  all  the  acts  of 
the  state  by  which  it  had  ratified  and  adopted  the  Constitution  of  the  United 
States.  Of  course  its  theory  was  that  the  cession  of  political  powers  and  juris- 
diction which  the  state  had  made  to  the  Federal  Government  was  constitution- 
ally revocable.  On  the  other  hand,  the  opposite  theory  was  that  the  grant  of 
those  powers  was  irrevocable  by  any  constitutional  proceeding,  and  that  in 
every  constitutional  sense  the  people  of  South  Carolina  were  just  as  much  bound 
to  obey  the  laws  of  the  United  States  after  secession  as  they  were  before.  This 
was  the  theory  on  which  the  war  was  waged  by  the  Federal  Government  for  the 
purpose  of  putting  down  all  obstructions  to  the  exercise  of  its  proper  authority. 
This  was  the  justification,  and  the  only  justification,  for  the  war;  and  it  was  a 
complete  justification,  although  it  was  all  the  while  nothing  but  the  assertion  of 
a  matter  of  opinion  and  belief  concerning  tho  true  nature  of  the  Constitution. 
It  might  and  it  did  seem  to  intelligent  and  impartial  foreigners  who  looked  upon 
the  terrible  conflict  a  very  strange  question  to  put  to  the  arbitrament  and  deci- 
sion of  war ;  but  there  was  no  other  arbitrament  to  which  it  could  be  submitted. 
With  this  issue  thus  submitted  to  a  trial  of  strength,  in  the  form  of  regular  war, 
if  the  Southern  arms  had  prevailed  the  right  of  state  secession  from  the  Uuion 
would  have  been  forever  established  as  a  constitutional  right.  The  federal 
arms  having  prevailed,  the  right  of  state  secession  from  the  Union  is  forever 
negatived  as  a  constitutional  right.  Men  may  entertain,  as  ;i  matter  of  theory, 
whatever  opiuion  about  it  their  convictions  lead  them  to  entertain ;  but  as  a 
right  capable  of  being  practically  exercised,  all  Americans  are  now  happily 
agreed  that  it  is  ended. 

"But  this  great  event,  the  final  negatiou  of  the  constitutional  right  of  seces- 
sion, has  not  changed  the  character  of  the  Constitution  as  a  limited  government. 
There  has  been,  since  the  close  of  the  civil  war,  through  certain  amendments  of 
the  Constitution,  some  further  diminution  of  the  state  sovereignties,  and  some 
addition  to  the  powers  of  the  Federal  Government  iu  matters  to  which  I  need 
not  now  specially  refer.  But  it  still  remains  true  that  this  is  a  government  of 
limited,  specific,  and  defined  powers.  The  rules  of  interpretation  to  be  applied 
to  those  powers  are  still  the  same.  It  is  still  true  that  all  the  powers  of  govern- 
ment which  the  Federal  Constitution  and  its  amendments  do  not  embrace, 
belong  to  the  states  or  their  people.  No  sensible  person  doubts  this,  although  we 
do  see  now  and  then  cropping  out  the  idea  that  siuce  the  war  the  character  of 
our  mixed  system  of  government  is  changed.  It  is  not  changed  in  a  single  iota, 
excepting  in  so  far  as  the  states  have  submitted  to  a  few  special  diminutions  of 
their  own  sovereignties,  beyond  what  they  had  previously  surrendered.  We  must 
still  look  to  the  same  rules  of  interpretation  of  the  federal  powers,  although  the 
number  of  those  powers  has  been  increased  iu  a  few  particulars,  and  the  state 
sovereignties  have  been  to  just  the  same  extent  diminished.  For  this  reason  I 
propose  to  speak  to  you  of  the  fundamental  rule  of  interpretation  in  judging  of 
the  extent  and  character  of  what  are  called  the  incidental  or  implied  powers. 

But   before  doing    so   let   me    direct  your    attention   to    a    matter    which 
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seems  almost  to  require  some  apology  for  alluding  to  it  at  all.  We  hear  much 
nowadays  about  the  so-called  "general  welfare  clause"  of  the  Constitution. 
The  Constitution  uses  the  words  general  welfare  in  just  two  places,  and  no 
more.  In  the  preamble  the  promotion  of  the  geueral  welfare  is  one  of  the  objects 
enumerated,  aloug  with  five  others,  for  which  the  people  of  the  United  States 
ordain  and  establish  the  Constitution.  The  wildest  and  most  latitudinarian  con- 
structionist would  hardly  venture  to  tell  au  audience  of  intelligent  law  students 
that  the  preamble  of  the  Constitution  contains  any  grant  of  power.  It  simply 
asserts  the  grand  objects  which  the  people  aim  to  secure  by  the  Constitution  ; 
but  as  to  the  means  by  which  they  do  secure  these  desirable  objects  we  must 
look  into  the  body  of  the  Constitution  and  among  its  enumerated  powers. 
Looking  into  the  body  of  the  instrument  we  come  upon  the  1st  clause  of  the 
8fch  section  of  article  1  of  the  Constitution,  which  contains  the  grant  of  taxing 
power.  Hero  the  words  geueral  welfare  are  used  again ;  and,  strange  to  say, 
there  are  persons  who  suppose  that  this  clause  contains  a  grant  of  authority  to 
tax  in  order  to  promote  the  personal  welfare  of  every  man,  woman,  and  child  in 
the  United  States !  I  shall  merely  couusel  you  to  analyze  the  clause  and  see  how 
strange  this  uotion  is.  The  clause  grauts  to  the  Congress  a  power  to  tax  the 
people  for  three  special  purposes :  First,  to  pay  the  debts  of  the  United  States ; 
second,  to  provide  for  the  common  defence  of  the  United  States;  third,  to  pro- 
vide for  the  general  welfare  of  the  United  States.  In  every  one  of  these  special 
purposes  for  which  the  taxing  power  is  to  be  exercised,  "the  United  States'' 
means  the  political  corporation  known  as  the  United  States,  and  not  the  individ- 
ual inhabitants  of  the  country.  The  debts  that  are  to  be  paid  are  the  debts  of  the 
government ;  the  common  defence  that  is  to  be  provided  for  is  the  defence  of  the 
government  in  all  those  matters  in  which  it  has  duties  of  defence  to  discharge  for 
the  whole  country ;  the  general  welfare  that  is  to  be  provided  for  is  the  well- 
being  of  the  government  in  all  those  matters  of  which  it  has  special  cognizance, 
and  in  respect  to  which  its  efficiency  concerns  the  whole  Union.*     In  the  very 


*  No  other  meaning  can  be  assigned  to  the  words  "  the  United  States  "  that  would 
be  consistent  with  the  framework  of  the  Constitution.  If  it  had  been  intended  to  create 
a  government  with  an  unlimited  power  of  taxation  for  the  purpose  of  promoting  any  other 
welfare  than  the  welfare  or  efficiency  of  the  government  itself  in  the  exercise  of  its  spe- 
cific powers,  no  enumeration  or  description  of  its  powers  would  have  been  necessary.  The 
taxing  clause  would  have  embraced  an  authority  to  legislate  upon  all  possible  subjects  on 
which  the  levying  of  taxes  would  be  needful  to  promote  the  well-being  of  the  people  of 
the  United  States.  It  is  only  by  giving  a  uniform  meaning  to  each  of  the  three  objects 
for  which  the  taxing  power  is  to  be  exercised,  and  by  collating  these  objects  with  the 
defined  and  enumerated  legislative  powers  which  follow  the  taxing  clause,  that  we  can  ar- 
rive at  any  consistent  view  of  the  welfare  that  is  to  be  provided  for  by  an  exercise  of  the 
taxing  power.  As  the  source  of  an  independent  power,  disconnected  with  the  specific  and 
enumerated  legislative  powers  which  follow  it,  the  taxing  clause  would  be  in  itself  a  crea- 
tion of  a  government  that  would  absorb  every  possible  object  that  money  could  promote. 
Instead  of  legislating  in  the  exercise  of  the  described  and  enumerated  legislative  powers, 
and  levying  taxes  to  defray  the  expenses  of  the  government  incurred  for  the  special 
objects  of  those  powers,  it  would  only  be  necessary  for  Congress  to  lay  and  collect  what- 
ever taxes  it  might  deem  needful  to  promote  the  general  welfare  of  the  country,  and  to 


APPENDIX.  593 

next  clause,  -which  contains  the  grant  of  power  to  borrow  money  on  the  credit  of 
the  United  States,  the  "United  States"  is  used  in  the  same  sense,  meaning  the 
government  known  as  the  United  States.     It  is  on  the  credit  of  the  government, 


appropriate  the  money  thus  raised  to  any  objects  that  could  be  considered  as  called  for  in 
the  interest  of  the  public  good. 

There  is  great  force  in  the  words  "  to  provide  for."  The  words  are  not  "  to  pro- 
mote the  general  welfare,"  as  they  are  sometimes  read.  Congress  is  authorized  to  lay  and 
collect  taxes  in  order  "  to  provide  for"  the  "  common  defence  and  general  welfare  of  the 
United  States."  The  words  "  to  provide  for  "  are  used  many  times  in  the  Constitution,  and 
they  always  have  a  meaning  distinct  from  the  term  "  to  promote."  In  legal  signification 
"to  provide  for"  means  "to  legislate  for,"  to  accomplish  by  direct  enactment,  as  to  pro- 
vide for  the  punishment  of  counterfeiting  the  securities  and  current  coin  of  the  United 
States ;  to  provide  and  maintain  a  navy ;  to  provide  for  calling  forth  the  militia ;  to  pro- 
vide for  organizing,  arming,  and  disciplining  the  militia.  "  To  promote,"  on  the  other 
hand,  as  used  in  the  Constitution,  is  to  secure  an  incidental  effect.  It  signifies  the  main 
purpose  to  be  accomplished  by  the  exercise  of  a  certain  power  of  legislation,  as  "to  pro- 
mote the  progress  of  science  and  the  useful  arts  by  securing  for  limited  times  to  authors 
and  inventors  the  exclusive  right  to  their  respective  writings  and  discoveries."  There  is 
another  phrase  used  in  the  Constitution  in  the  same  sense  as  "  to  provide  for ;''  this  is  "  to 
establish,"  as  to  "  establish  post-offices  and  post-roads,"  to  "  establish  a  uniform  rule  of 
naturalization."  Still  another  phrase  is  "  to  constitute,"  as  to  "  constitute  tribunals  inferior 
to  the  Supreme  Court."  In  this  use  of  the  words  "  to  establish  "  and  "  to  constitute," 
there  is  a  granted  power  to  create,  or  to  bring  into  legal  existence.  But  "  to  provide  for  " 
a  thing,  although  it  has  the  same  meaning  as  to  create  or  bring  into  legal  existence  by 
legislation,  is  very  different  from  the  meaning  of  the  phrase  "to  promote."  The  latter 
denotes  an  incidental  object  that  is  to  be  accomplished  by  the  legislation.  The  former 
denotes  the  legislation  itself.  In  the  taxing  clause  two  things  are  embraced.  The  first  is 
the  taxing  power  itself.  The  second  comprehends  the  three  objects  for  which  the  power 
is  to  be  exercised  and  to  which  it  is  limited.  The  first  of  these  is  to  obtain  by  legislation 
the  means  for  paying  the  debts  of  the  United  States.  The  second  is  "  to  provide  for  the 
common  defence  of  the  United  States."  The  third  is  "to  provide  for, the  general  welfare 
of  the  United  States."  The  "  provision  "  that  is  to  be  made  for  each  of  these  objects  is  a 
provision  by  the  legislation  which  levies  and  collects  the  taxes. 

I  have  noticed  that  in  the  Alphabetical  Analysis  given  in  Hickey's  edition  of  the  Con- 
stitution (a  very  useful  manual)  the  words  "general  welfare"  are  indexed  as  follows: 

"  General  Welfare.  —  The  Constitution  established  to  promote  the  general  wel- 
fare." .  .  . — Preamble. 

"  General  Welfare.  —  Congress  shall  have  power  to  provide  for  the  general  wel- 
fare." . .  .—Art.  1,  See.  8,  el.  1. 

While  this  mode  of  indexing  preserves  the  distinction  between  "  to  promote  "  and  "  to 
provide  for,"  the  omission  from  the  last  reference  of  the  words  "  the  United  States," 
would  lead  a  cursory  reader,  consulting  the  index,  to  infer  that  Congress  has  power  to  pro- 
vide for  the  general  welfare  of  the  countrj',  or  of  the  people  of  the  country.  With  this 
idea  in  his  mind,  if  he  should  turn  to  the  taxing  clause,  to  which  he  is  referred,  he  would 
be  apt  to  draw  a  very  erroneous  inference.  It  is  not  the  general  welfare  of  the  country 
or  of  the  people  of  the  country  that  Congress  is  authorized  to  provide  for  by  an  exercise 
of  the  taxing  power;  it  is  the  general  welfare  of  "the  United  States,"  which  means  the 
political  corporation  or  government  known  as  the  United  States. 

II.—38 
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riot  on  the  credit  of  individuals  or  of  states,  that  Congress  is  authorized  to  borrow 
money. 

Now  look  at  the  stupendous  communism  that  is  wrapped  up  in  the  taxing 
power  ou  the  supposition  that  it  includes  a  power  to  tax  for  the  promotion  of  the 
welfare  of  individuals.  There  is  no  limit  to  the  taxing  power,  excepting  that 
duties,  imposts,  and  excises  must  be  uniform  throughout  the  United  States ;  and 
that  direct  taxes  must  he  apportioned  according  to  the  representation  iu  Congress, 
All  the  property  in  the  country  may  he  taxed  without  limit  for  the  legitimate  ob- 
jects of  taxation.  If  one  of  those  legitimate  objects  is  the  welfare  of  individuals, 
or  masses,  or  classes,  or  of  the  whole  people,  the  two  Houses  of  Congress  and  any 
president  acting  together  can  divide  up  all  the  property  in  the  country  upon  the 
plea  that  a  general  division  will  promote  the  general  welfare.  By  this  process 
this  government  could  devour  itself,  and  there  would  be  nothing  left  for  it  to  sub- 
sist upon.  But  it  happens  that  one  of  the  grand  purposes  for  which  this  govern- 
ment was  established  was  the  protection  of  property,  and  its  Constitution 
contains  guarantees  designed  for  the  protection  of  property  that  are  more  re- 
markable and  efficient  than  any  that  exist  under  most  of  the  other  governments 
iu  the  world.  At  the  same  time  the  Constitution  contains  guarantees  of  persoual 
rights  that  are  as  strong  and  efficient  as  those  afforded  to  the  rights  of  property. 
But  I  will  detain  you  no  longer  upon  this  very  singular  notion  of  the  general 
welfare,  excepting  to  remark  that  there  are  now  large  establishments  iu  this 
government,  on  which  great  sums  are  expended  every  year,  and  which  rest  on  no 
better  constitutional  foundation  thau  this  strange  idea  of  "  the  general  welfare 
clause."  Some  of  these  establishments  cannot  be  referred  to  any  specific  power 
of  the  Constitution ;  they  do  not  result  by  any  rational  rule  of  interpretation 
from  any  one  or  more  of  the  admitted  powers  of  the  government.  There  are 
other  establishments  which  do  result  from  some  one  or  more  of  the  express  pow- 
ers of  the  Constitution.  There  are  systems  of  federal  legislation  which  can,  and 
there  are  systems  which  cannot,  he  referred  to  some  of  the  powers  of  the  Consti- 
tution, as  implied  in,  and  resulting  from,  those  powers  when  measured  by  the 
true  rule  of  interpretation.  There  are  other  systems  of  legislation  which  flow 
from  the  fact  that  the  government  of  the  United  States  is  a  great  lauded  propri- 
etor— a  capacity  which  is  to  be  distinguished  from  its  powers  of  political  sover- 
eignty. I  am  now  considering  the  latter,  and  I  wish  to  give  you  what  I  believe 
to  he  the  true  rule  for  interpreting  them. 


As  I  have  criticised  Hickey's  Alphabetical  Analysis  in  one  place,  it  is  but  fair  to  add 
that  in  another  place  it  gives  the  qualifying  words  "the  United  States,"  as  follows  ; 

"  United  States. — Congress  shall  have  power  to  provide  for  the  common  defence  and 
general  welfare  of  the  United  States."  .  .  . — Art.  8,  Sec.  1,  cl.  1. 

But  even  this  mode  of  statement  or  analysis  is  incorrect.  The  taxing  clause  does  not 
say  that  Congress  shall  have  power  to  provide  for  the  common  defence  and  general  welfare 
of  the  United  States.  It  says  that  Congress  shall  have  a  power  to  lay  and  collect  taxes, 
duties,  imposts,  and  excises,  in  order  to  obtain  means  to  pay  the  debts  of  the  United 
States,  and  to  make  provision  for  the  common  defence  and  general  welfare  of  the  govern- 
ment. This  welfare  is  its  efficiency,  in  point  of  pecuniary  means,  for  the  exercise  of  all 
the  specific  powers  which  follow  the  grant  of  the  taxing  power. 
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If  you  take  the  express  powers  of  the  Constitution,  the  first  thing  that  will 
strike  you  will  be  that  they  are  described  iu  general,  but  appropriate,  terms. 
There  are  seventeen  specific  powers  of  legislation  granted  to  the  Congress  in  the 
8th  section  of  article  1.  Take  any  one  of  them — the  power  to  borrow  money  on 
the  credit  of  the  United  States;  or  the  power  to  regulate  commerce  with  foreign 
nations,  and  among  the  several  states  and  witli  the  Indian  tribes;  or  the  power 
to  establish  post  -  offices  and  post  -  roads ;  or  the  power  to  raise  and  support 
armies;  or  the  power  to  provide  and  maintain  a  navy,  aud  so  on.  From  the  lan- 
guage in  which  each  of  the  specific  legislative  powers  is  described,  you  will  per- 
ceive that  the  details  of  the  mode  of  its  exercise  are  not  given,  as,  indeed,  they 
could  not  be  well  given  in  such  an  instrument  as  a  written  constitutiou.  Again, 
the  executive  power,  which  is  vested  in  the  president,  is  simply  described  as  the 
executive  power,  and  how  that  power  is  to  be  exercised  is  not  mentioned.  So, 
too,  of  the  judicial  power;  the  tribunals  iu  which  it  is  or  may  be  vested  aud  the 
subjects  to  which  it  is  to  extend  are  mentioned,  but  the  details  of  its  exercise  are 
not  mentioned.  In  the  process  of  framing  the  Constitution,  when  it  had  been 
determined  in  what  language  the  powers  of  the  three  great  departments — the  leg- 
islative, the  executive,  and  the  judicial — should  be  couched,  it  was  apparent  that 
the  filling  up  of  the  outline  must  be  left  to  legislation.  Here  agaiu  the  details 
of  the  legislation  could  not  be  foreseen,  and  therefore  they  could  not  be  given  in 
the  Constitutiou  itself.  In  each  of  the  express  and  granted  powers  there  must, 
from  the  very  nature  of  government  or  political  sovereignty,  be  many  things 
implied,  as  part  and  parcel  of  each  specific  power.  How  then  was  this  matter  to 
be  left?  Was  it  to  be  left  to  implication,  or  was  there  to  be  a  rule  of  determina- 
tion given  in  the  Constitution  itself,  which  would  forever  remain  as  the  measure 
of  these  incidental,  undescribed,  and  resulting  powers,  which  all  were  agreed 
must  be  included  iu  the  general  terms  that  embraced  the  scope  aud  nature  of  all 
the  express  and  enumerated  powers  of  the  Constitution  ?  The  framers  of  the  Con- 
stitution decided  that  such  a  rule  must  be  laid  down,  and  accordingly  they 
ended  the  enumeration  of  the  legislative  powers  by  a  clause  which  gave  to  the 
Congress  authority  "  to  make  all  laws  which  shall  be  necessary  and  proper  for 
carrying  into  execution  the  foregoing  powers,  and  all  other  powers  vested  by  this 
Constitutiou  in  the  government  of  the  United  States,  or  in  any  department  or 
officer  thereof." 

It  is  not  necessary  for  me  to  detain  you  with  the  controversies  which  sprang 
up  from  the  first  about  the  meaning  of  the  terms  "  necessary  and  proper,"  as 
applied  to  the  laws  which  Congress  is  thus  authorized  to  enact,  becanse  the 
clause  itself  carries  in  its  own  language  the  meaning  of  these  terms.  The 
laws  are  not  to  be  all  such  laws  as  the  Congress  may  in  its  discretion  deem 
necessary  and  proper ;  nor  are  they  to  be  only  such  laws  as  are  indispensably  J 
necessary  to  the  exercise  of  a  specific  power,  and  without  which  the  power  must 
remain  dormant.  They  are  to  be  laws  which  are  necessary  and  proper  for  carry- 
ing into  execution  the  various  specific  powers  of  the  government  or  some  one  of  its 
branches,  which  powers  are  vested  in  the  government  or  iu  one  of  its  branches 
by  the  Constitution.  That  is  to  say,  the  law  by  which  a  specific  power  of  the 
Constitution  is  to  be  exercised  must  bear  the  relation  of  means  to  an  end;  must 
be  appropriate  as  a  means  to  the  attainment  of  the  object  of  the  specific  power 
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or  in  other  words,  it  must  execute  the  power,  and  not  be  something  which  bears 
only  a  remote,  fanciful,  indirect,  or  incomplete  relation  to  that  power.  Now  the 
elements  which  go  to  make  up  an  incidental  or  implied  power,  such  as  Congress 
can  constitutionally  resort  to,  were  laid  down  by  Chief-Justice  Marshall  and  his 
associates  on  the  bench  of  the  Supreme  Court  more  than  sixty-five  years  ago,  in  a 
construction  of  this  clause  of  the  Constitution,  which  all  men  of  all  parties  pro- 
fess still  to  be  guided  by,  but  which  is  often  nowadays  mistaken.  The  elements 
"are  of  a  three-fold  character:  one  of  them  is  a  negative  quality,  the  two  others 
are  positive  qualities.  The  negative  quality  is  that  the  law  must  not  be  one 
that  is  prohibited  by  the  Constitution.  There  are  numerous  prohibitory  clauses 
which  impose  positive  restraints  upon  the  legislative  authority,  and  a  law  which 
should  violate  one  of  these  would  be  unconstitutional,  even  if  it  should  be  one 
that  is  constantly  resorted  to  by  other  governments.  Here  you  perceive  that 
while  our  Constitution  has  made  grants  of  certain  specific  powers  of  government, 
it  has  narrowed  the  scope  of  these  powers  by  excluding  from  them  certain  modes 
in  which  they  could  bo  exercised  if  these  restraints  were  not  imposed.  But  this 
is  not  all.  Not  only  must  a  law  of  this  government  be  one  that  is  not  prohibited 
by  the  Constitution,  but  it  must  have  two  positive  qualities  as  well.  First,  the 
means  or  instrumentality  chosen  for  the  execution  of  an  acknowledged  power  of 
the  Constitution  must  be  plainly  adapted  to  that  end  ;  the  meaning  of  which  is 
that  it  must  execute  the  power.  Finally,  the  law  must  be  consistent  with  both 
the  letter  and  the  spirit  of  the  Constitution  ;  the  meaning  of  which  is  that  it 
must  accord  with  every  positive  provision  of  the  Constitution,  and  with  its  gen- 
eral intent  and  purpose.  This  is  one  great  branch  of  the  rule  of  interpretation 
of  the  implied  powers  of  legislation. 

There  is  another  branch  of  this  comprehensive  rule.  When  yon  look  into  the 
clause  which  defines  the  scope  of  the  legislative  powers,  you  find  that  it  assumes 
a  certain  range  of  legislative  discretion.  While  this  discretion  is  limited  by  the 
requirements  which  I  have  just  mentioned,  there  are  a  variety  of  means  or  in- 
strumentalities, within  those  limits,  iu  regard  to  which  Congress  can  exercise  a 
choice  by  employing  one  or  another.  It  has  become  customary  to  call  this  ques- 
tion of  what  means  or  instrumentalities,  within  certain  limits,  Congress  may  re- 
sort to  a  "  political  question."  The  meaning  of  this  is  that  the  necessity  or  expe- 
diency of  resorting  to  one  means  or  instrumentality  rather  than  to  another,  when 
both  possess  the  requisite  qualities,  is  a  question  of  legislative  discretion.  Of 
this  question  Congress  is  the  judge,  and  the  final  judge.  But  the  question 
whether  the  particular  means  or  instrumentality  which  Congress  decides  to  em- 
ploy possesses  the  qualities  and  characteristics  defined  by  the  rule  of  interpreta- 
tion, whether  it  bears  the  defined  relations  to  the  execution  of  one  of  the  known 
specific  powers  of  the  Constitution,  is  not  a  political  question,  and  is  not  commit- 
ted to  the  final  decision  of  Congress.  It  is  a  judicial  question;  and  although 
Congress  in  enacting  the  law  decides  this  question  for  itself,  and  in  the  first  in- 
stance, it  is  for  the  judicial  power  to  decide  it  finally.  It  was  to  determine  this 
judicial  question  that  the  judicial  power  was  created  aud  was  given  cognizance 
of  all  cases  arising  under  the  Constitution. 

Let  me  now  give  some  illustrations  of  this  great  rule  of  interpretation. 
There  is  a  power  to  make  war.     A  particular  military  engine,  although  it  did  not 
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exist  when  the  Constitution  was  established,  may  be  employed  as  a  means  of 
making  war,  because  it  directly  executesthe  power  of  carrying  on  war.  It  has 
all  the  requisite  qualities  and  characteristics  of  the  constitutional  relation  of 
means  to  an  end,  and  whether  it  shall  be  employed  is  a  mere  matter  of  legislative 
discretion,  or,  as  is  said,  it  is  a  political  question.  Again,  there  is  a  power  to  col- 
lect and  distribute  revenue,  and  a  power  to  borrow  money.  A  national  bank 
may  be  created  by  Congress,  not  because  the  creation  of  banks  is  an  incident 
of  general  sovereignty,  or  because  other  governments  create  banks,  hut  because  a 
bank  is  an  instrument  that  will  directly  execute  the  specific  power  to  borrow 
money,  or  the  specific  power  to  collect  and  distribute  revenue.  It  has  all  the 
qualities  and  capacities  required  for  an  exercise  of  one  or  more  of  the  specific 
powers  of  the  Constitution,  and  whether  it  shall  be  employed  is  a  matter  of  legis- 
lative discretion.  There  is  a  power  to  establish  post- offices  and  post -roads. 
Whether  the  mails  shall  be  carried  by  railway  or  by  stage  coach  is  a  matter  of 
legislative  discretion  and  choice.  Whether  one  or  the  other  means  is  used  the 
means  chosen  directly  executes  the  power.  But  when  you  come  to  the  employ- 
ment of  a  means  which,  although  not  expressly  prohibited  in  the  Constitution, 
does  not  execute  the  power  which  it  professes  to  execute — does  not  bear  the  req- 
uisite relation  to  that  power,  and  is  not  in  accord  with  both  the  letter  and  the 
spirit  of  the  Constitution — it  is  not  within  the  constitutional  range  of  the  legis- 
lative choice;  and  whether  it  is  or  is  not  within  that  range,  is,  as  a  final  ques- 
tion, a  question  for  the  judicial  power. 

You  will  next  ask  how  you  are  to  know  that  a  law,  or  any  provision  of  a  law, 
is  not  in  accord  with  the  letter  or  the  spirit  of  the  Constitution  ?  The  answer  to 
this  question  is  very  simple.  If  there  is  any  clause  of  the  Constitution  with 
which  the  law  is  inconsistent,  with  which  it  comes  in  contact,  with  which  it  is 
not  in  harmony,  the  law  is  not  in  accord  witli  the  letter  of  the  Constitution.  If 
the  law  is  inconsistent  with  any  of  the  great  purposes  for  which  tho  Constitution 
was  established  it  does  not  accord  with  the  spirit  of  the  Constitution.  An  apt 
illustration  of  this  is  the  law  which  makes  tho  promissory  notes  of  the  govern- 
ment a  legal  tender  for  private  debts.  There  is  a  provision  of  the  Constitution, 
a  part  of  its  letter,  which  confers  on  Congress  the  exclusive  power  of  coining 
money  and  regulating  its  value.  Those  who  deny  the  power  of  Congress  to 
make  paper  money  a  legal  tender  for  private  debts  can  with  good  reason  say 
that  it  is  not  reconcilable  with  the  coinage  power,  because  that  power  was  es- 
tablished for  the  purpose  of  having  a  metallic  standard  and  measure  of  values 
to  operate  everywhere  throughout  the  country,  whereas  the  value  of  paper  mon- 
ey is  a  thing  that  no  legislation  can  fix.  All  the  laws  that  can  be  enacted  cannot 
control  the  laws  of  trade,  which  are  beyond  the  reach  of  legislation.  If  the  condi- 
tion of  things  at  any  time  makes  a  piece  of  paper  stamped  as  a  dollar  of  less  value 
than  the  gold  standard,  all  tho  legislation  in  the  world  cannot  make  it  of  equal 
value.  Again,  the  Constitution  was  established  to  secure  justice,  protect  the 
rights  of  property,  and  give  to  our  possessions  a  value  that  should  be  measured 
by  the  standard  recognized  throughout  the  commercial  world.  This  is  the  spirit 
of  the  Constitution  in  relation  to  property  aud  contracts,  and  those  who  deny  the 
rin-ht  of  Congress  to  make  government  paper  a  legal  tender  in  private  contracts 
can  with  truth  say  tliat  such  a  law  is  not  in  accord  with  the  spirit  of  the  Consti- 
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tution,  any  move  than  it  is  with  its  letter.  I  repeat,  it  is  not  enough  that  a  law 
which  selects  and  professes  to  make" a  particular  means  an  execution  of  some 
granted  power  of  the  government,  is  not  expressly  prohibited  in  the  Constitution. 
It  is  not  enough  that  it  is  a  law  which  other  governments  make,  whose  powers 
of  legislation  and  government  are  unlimited.  It  must  be  a  law  which  this  gov- 
ernment can  make,  and  therefore  it  must  have  in  addition  to  the  negative  qual- 
ity of  not  being  prohibited  in  the  Constitution,  two  other  positive  qualities,  name- 
ly, that  the  means  or  instrumentalities  which  it  professes  to  employ  for  executing 
a  specific  power  of  the  Constitution  must  really  execute  it,  and  must  also  be  con- 
sistent with  both  the  letter  and  the  spirit  of  the  Constitution. 

I  nse  again  as  an  illustration  of  this  great  rule  the  power  to  borrow  money 
on  the  credit  of  the  United  States.  Beyond  all  doubt  Congress  cau  adopt  any 
legislation  by  which  this  power  can  be  executed ;  that  is  to  say,  it  cau  issue  any 
forms  of  bonds,  bills,  or  notes,  to  be  given  to  any  person  from  whom  money  is  to 
be  borrowed^VBut  when  to  such  paper  obligations  or  acknowledgments  of  puhlic 
debt  thereis  added  the  quality  of  being  a  compulsory  legal  tender  in  the  pay- 
ment of  debts  between  private  individuals,  you  perceive  that  a  question  instant- 
ly arises  whether  Congress  has  power  to  compel  me  as  a  creditor  to  receive  from 
my  debtor,  as  full  value  for  my  debt,  a  promissory  note  of  the  government  which 
the  government  has  given  to  its  creditor,  from  whom  it  has  borrowed  money  in  a 
transaction  with  which  I  had  nothing  to  do,  when  that  note  may  have  a  market 
value  below  the  gold  standard  of  value.  The  argument  that  the  issue  of  such 
legal-tender  paper  currency  will  facilitate  the  borrowing  of  money  by  the  govern- 
ment does  not  satisfy  the  measure  of  the  legislative  powers.  It  could  be  said 
of  a  law  which  made  government  notes  compulsory  payments  for  theatre  tickets, 
or  for  supplies  of  provisions,  that  it  would  facilitate  the  borrowing  of  money  by 
the  government,  for  such  a  currency  might  be  sought  for  by  persons  who  had 
money  to  lend  to  the  government,  especially  if  they  could  get  it  at  a  round  dis- 
count. This  idea  of  facilitating  the  borrowing  of  money  by  the  government 
by  makiug  its  promissory  notes  a  legal  tender  for  private  debts,  no  matter  what 
may  be  their  depreciation,  does  not  fulfil  the  great  rule  of  interpretation  of  the 
implied  powers  ;  first,  because  it  does  not  execute  the  government's  power  of  bor- 
rowing money,  inasmuch  as  the  transaction  by  which  the  government  borrows 
money  on  its  note  is,  to  use  a  legal  phrase,  res  inter  alios  acta,  and  you  or  I,  as  a 
private  creditor  or  a  private  debtor,  have  nothing  to  do  with  it ;  secondly,  be- 
cause no  human  ingenuity  cau  make  it  consistent  with  the  letter  or  the  spirit  of 
the  Constitution  to  compel  me  to  discharge  the  full  face  of  a  debt,  measured  by 
the  gold  standard  of  value,  for  a  promissory  note  of  the  government,  which  some 
one  or  more  of  its  creditors  has  been  content  to  take,  and  which,  wheu  tendered 
to  me,  may  be  of  less  value  than  the  gold  standard. 

I  have  adverted  to  the  true  rule  for  the  interpretation  of  the  implied  powers 
and  to  the  particular  application  of  it  to  the  legal-tender  paper  question,  beeauso 
this  is  beyond  all  comparison  the  most  important  question  of  our  time.  It  mat- 
ters not  who  is  responsible  for  the  origiual  enactment  or  the  re-enactment  of 
this  legal-tender  provision.  There  are  men  iu  all  parties  who  believe  it  to  be 
constitutionally  right,  aud  men  who  believe  it  to  be  constitutionally  wrong. 
What  you  are  most  concerned  in  is  to  sec  what  is  to  become  of  property  of  the 
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value  of  property,  if  Congress  possesses  the  power  that  has  been  attributed  to  it, 
aud  that  it  has  exercised.  The  power  that  has  been  attributed  to  it,  aud  that  it 
has  exercised,  is  not  confined  to  any  particular  state  of  public  affairs,  because  it 
is  claimed  that  Congress  can  judge  for  itself  when  the  public  interest  requires 
the  issue  of  a  legal-tender  paper  currency.  So  that  it  is  only  necessary  at  any 
time  to  elect  a  majority  of  members  of  both  Houses  of  Congress,  who  for  any  rea- 
son whatever  will  favor  the  issue  of  any  amount  of  such  currency,  aud  to  have  a 
president  who  agrees  with  them,  aud  the  man  who  counts  his  treasure  by.  mill- 
ions,, and  the  day-laborer  who  buys  his  food  with  the  currency  which  he  may  be 
compelled  to  take  for  his  wages,  or  the  farmer  who  must  take  that  currency  for 
his  crops,  are  alike  involved  in  an  enormous  confiscation,  which  results  from  dis: 
placing  the  gold  standard  and  measure  of  values.  It  is  useless  to  set  up,  as  a 
barrier,  any  confidence  that  we  may  feel  in  the  wisdom  of  our  legislators;  Their 
wisdom  may  lead  them  to  do  very  unwise  things.  The  only  safe  barrier  is  the 
wisdom  that  is  embodied  in  the  Constitution,  and  what  that  is  is  to  be  learned 
by  a  sound  interpretation  of  the  -implied  powers. 

I  could  employ  many  other  illustrations  of  the  rule  of  iuterpretation,  in  which 
every  one  would  concur,  because  there  has  been  as  yet  no  legislation  which  has 
entered  into  the  politics  of  parties  in  the  exercise  of  other  constitutional  pow- 
ers. For  example,  take  the  power  to  "  promote  the  progress  of  science  aud  use- 
ful arts,  by  securing  for  limited  times  to  authors  aud  inventors  the  exclusive 
right  to  their  respective  writings  and  discoveries."  The  laws  which  regulate 
the  granting  of  patents  aud  copyrights,  and  which  provide  a  judicial  remedy  for 
infringements,  are  strictly  in  execution  of  the  power  to  secure  such  property. 
But  now  suppose  that  Congress  should  enact  a  law  limiting  the  price  at  which 
an  inventor  should  be  allowed  to  sell  his  invention  or  au  author  to  sell  his  book. 
Would  any  one  say  that  this  would  be  anything  but  a  usurpation?  Would  any 
one  pretend  that  such  a  law  bore  any  sort  of  relation  to  the  constitutional  power, 
or  was  in  any  sense  an  execution  of  it  ? 

Take  the  power  to  regulate  commerce  among  the  several  states.  This  is 
rather  in  the  nature  of  a  police  power.  It  is  a  power  to  protect  persons  and 
property  in  transit  from  one  state  to  another,  to  prevent  obstructions  to  free  hi; 
tcrcourse  by  state  legislation,  to  prevent  state  taxation  of  property  or  persons 
passing  from  one  state  to  another,  and  to  prevent  the  establishment  by  the  states 
of  any  exclusive  right  of  land  or  water  carriage  from  one  state  to  another.  Laws 
of  the  United  States  which  effect  these  objects  are  direct  executions  of  the  com- 
mercial power  of  the  Federal  Government.  But  now  suppose  that  Congress 
should  enact  a  law  regulating  the  price  to  be  charged  by  a  vendor  of  merchan- 
dise dwelling  in  one  state  which  is  to  be  delivered  to  a  vendee  dwelling  in  an- 
other state,  or  a  law  prescribing  what  charge  should  be  made  for  drawing  a  bill 
of  exchange  at  New  Orleans  on  New  York,  or  a  law  limiting  the  freight  or  pas- 
sage money  to  be  charged  by  a  carrier  of  merchandise  or  passengers  from  Chicago 
to  Baltimore.  Would  either  of  these  be  a  regulation  of  inter-state  commerce? 
Would  either  of  them  be  a  law  bearing  the  requisite  relation  to  the  commercial 
power  ?     Would  either  of  them  execute  that  power  ? 

\  Let  me  again  advise  you  in  studying  such  questions  as  these  not  to  be  de- 
terred from  the  prosecution  of  truth  by  the  outcry  of  "strict  construction."    It 
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•will  not  help  you  in  the  least  to  inquire  what  is  the  proper  phrase  to  apply  to 
the  method  of  interpretation,  -whether  it  should  be  called  liberal  or  strict. 
Neither  is  it  of  any  sort  of  consequence  to  you  how  this  or  that  political  party 
habitually  construes  the  Constitution.  I  take  it  that  you  do  not  attend  a  law- 
school  for  the  purpose  of  learning  what  party  you  had  better  join.  The  study  of 
the  Constitution  in  which  you  are  engaged  will  not  be  much  promoted  by  con- 
sulting the  "  platforms  "  of  parties  or  the  professed  sentimeuts  of  politicians.  Go 
to  other  sources.  Go  to  the  judicial  interpretations  of  the  Constitution,  from  the 
beginning  of  the  government  to  the  present  day,  and  extracting  from  them  the 
sound  rule  which  marks  the  boundaries  of  the  federal  powers,  form  your  opin- 
ions and  beliefs  by  that  rule,  and  let  others  class  you  as  strict  or  as  liberal  con- 
structionists without  the  smallest  care  on  your  part  about  either  phrase.  You 
will  find  that  what  is  called  a  liberal  construction  is  sometimes  right  and  some- 
times wrong.  You  will  find  the  same  thing  to  be  true  of  what  is  called  a  strict 
construction.  The  rule  laid  down  by  Chief-Justice  Marshall  and  his  brethren  is 
broad  enough  to  give  this  government  all  the  scope  that  it  ever  ought  to  claim, 
and  strict  enough  to  prevent  it  from  encroaching  on  the  rights  of  states  or  of  in- 
dividuals. So  long  as  it  shall  be  observed  this  government  cannot  go  wrong. 
When  it  is  departed  from  this  government  will  wander  from  its  sphere,  and  al- 
though it  may  dazzle  the  beholders  and  excite  their  admiration  and  gratify  their 
love  of  power,  it  will  dislocate  the  whole  political  system  that  was  established  by 
our  fathers  and  made  consistent  with  liberty. 

Let  me  give  you  one  other  counsel.  Do  not  allow  yourselves  to  be  disturbed 
by  that  other  outciy  which  seeks  to  bring  reproach  or  disfavor  upon  the  doctrine 
of  state-rights.  The  abnormal  assertion  of  the  right  of  secession  from  the  Union, 
as  a  constitutional  right  of  the  states,  which  is  now  happily  eliminated  from 
their  constitutional  rights,  should  never  prevent  you  from  seeing  that  our  polit- 
ical system  does  embrace  and  uphold  state-rights  which  are  as  unquestionable 
and  positive  as  are  the  rights  and  powers  of  this  government.  Consider  for  one 
moment  what  would  have  happened  if,  at  the  time  of  the  establishment  of  this 
Constitution,  all  the  elements  of  political  power  and  government  had  been  fused 
into  one  mass}  had  been  concentred  and  concentrated  into  the  hands  of  one  cen- 
tral authority ;  that  the  people  of  the  states  had  not  interposed  by  the  tenth 
amendment  and  declared  that  "  the  powers  not  delegated  to  the  United  States 
by  the  Constitution,  nor  prohibited  by  it  to  the  states,  are  reserved  to  the  states 
respectively,  or  to  the  people."  Give  the  freest  scope  to  your  imaginations,  and 
imagine,  if  you  can,  whether  we  could  have  carried  our  civilization  from  ocean  to 
ocean  if  the  sovereignties  of  the  states  had  not  been  thus  protected  ;  whether  the 
central  power  could  have  wisely  and  safely  legislated  for  all  the  objects  of  social 
life  if  the  state  sovereignties  had  not  been  thus  preserved  ;  whether  the  absorp- 
tion of  all  the  powers  of  government  into  one  central  authority  would  not  have 
ended  in  a  despotism  that  would  at  last  have  been  broken  down  by  its  own  fee- 
bleness. The  truth  is  that  our  mixed  system  of  separate  states  and  a  limited  cen- 
tral government,  the  states  holding  and  exercising  each  for  itself  and  within 
itself  all  the  powers  of  government  which  it  has  not,  through  this  Constitution, 
ceded  to  the  United  States,  or  which  the  Constitution  has  not  expressly  prohib- 
ited, has  enabled  us  to  attain  to  a  degree  of  civilization,  of  happiness  and  re- 
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nowii  to  which  no  other  system  could  have  conducted  us.  We  can  preserve  this 
system  only  by  taking  care  that  each  of  the  two  kinds  of  government  confines 
itself  to  the  sphere  marked  out  for  it. 


RECONSTRUCTION  ACT  OF  CONGRESS. 

MARCH  2,  1867. 

AN    ACT    TO    PROVIDE     FOR     THE     MORE     EFFICIENT    GOVERNMENT     OF    THE 

REBEL  STATES. 

Whereas  no  legal  state  governments  or  adequate  protection  for  life  or  property 
now  exists  iu  the  rebel  states  of  Virginia,  North  Carolina,  South  Carolina,  Geor- 
gia, Mississippi,  Alabama,  Louisiana,  Florida,  Texas,  and  Arkansas ;  and  whereas 
it  is  necessary  that  peace  and  good  order  should  be  enforced  in  said  states  until 
loyal  and  republican  state  governments  can  be  legally  established ;  Therefore, 

Be  it  enacted  by  the  Senate  and  Souse  of  Representatives  of  the  United  States  of 
America,  in  Congress  assembled,  That  said  rebel  states  shall  be  divided  into  mili- 
tary districts  and  made  subject  to  the  military  authority  of  the  United  States  as 
hereinafter  prescribed,  and  for  that  purpose  Virginia  shall  constitute  the  first  dis- 
trict; North  Carolina  and  South  Carolina  the  second  district;  Georgia,  Alabama, 
and  Florida  the  third  district;  Mississippi  and  Arkansas  the  fourth  district;  and 
Louisiana  and  Texas  the  fifth  district. 

Section  2.  And  be  it  further  enacted,  That  it  shall  be  the  duty  of  the  presi- 
dent to  assign  to  the  command  of  each  of  said  districts  an  officer  of  the  army,  not 
below  the  rank  of  brigadier-geueral,  and  to  detail  a  sufficient  military  force  to 
enable  such  officer  to  perform  his  duties  and  enforce  his  authority  within  the  dis- 
trict to  which  he  is  assigned. 

Section  3.  And  be  it  further  enacted,  That  it  shall  be  the  duty  of  each  officer 
assigned  as  aforesaid  to  protect  all  persons  in  their  rights  of  person  and  property, 
to  suppress  insurrection,  disorder,  and  violence,  and  to  punish,  or  cause  to  be 
punished,  all  disturbers  of  the  public  peace  and  criminals;  and  to  this  end  he 
may  allow  local  civil  tribunals  to  take  jurisdiction  of  and  to  try  offenders,  or, 
when  in  his  judgment  it  may  be  necessary  for  the  trial  of  offenders,  he  shall  have 
power  to  organize  military  commissions  or  tribunals  for  that  purpose,  and  all  in- 
terference under  color  of  state  authority  with  the  exercise  of  military  authority 
under  this  act  shall  be  null  and  void. 

Section  4.  And  be  it  further  enacted,  That  all  persons  put  under  military  arrest 
by  virtue  of  this  act  shall  be  tried  without  unnecessary  delay,  and  no  cruel  or 
unusual  punishment  shall  be  inflicted,  and  no  sentence  of  any  military  commis- 
sion or  tribunal  hereby  authorized,  affecting  the  life  or  liberty  of  any  person, 
shall  be  executed  until  it  is  approved  by  the  officer  in  command  of  the  district, 
and  the  laws  and  regulations  for  the  government  of  the  army  shall  not  be  affected 
by  this  act,  except  in  so  far  as  they  conflict  with  its  provisions :   Provided,  That 
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no  sentence  of  death  under  the  provisions  of  the  act  shall  he  carried  into  effect 
without  the  approval  of  the  president. 

Section  5.  And  be  it  further  enacted,  That  when  the  people  of  any  one  of  said 
rebel  states  shall  have  formed  a  constitution  of  government  in  conformity  with 
the  Constitution  of  the  United  States  in  all  respects,  framed  by  a  convention  of 
delegates  elected  by  the  male  citizens  of  said  state,  twenty-one  years  old  and  up- 
wards, of  whatever  race,  color,  or  previous  conditions,  who  have  been  resident  in 
said  state  for  one  year  previous  to  the  day  of  such  election,  except  such  as  may  be 
disfranchised  for  participation  in  the  rebellion  or  for  felony  at  common  law,  and 
when  such  constitution  shall  provide  that  tile  elective  franchise  shall  bo  enjoyed 
by  all  such  persons  as  havo  the  qualifications  herein  stated  for  electors  of  dele- 
gates, and  when  such  constitution  shall  be  ratified  by  a  majority  of  the  persons 
voting  on  the  question  of  ratification  who  are  qualified  as  electors  for  delegates, 
and  when  such  constitution  shall  have  been  submitted  to  Congress  for  examina- 
tion and  approval,  and  Congress  shall  have  approved  the  same,  and  when  said 
state,  by  a  vote  of  its  legislature  elected  under  said  constitution,  shall  have 
adopted  the  amendment  to  the  Constitution  of  the  United  States,  proposed  by  the 
Thirty-ninth  Congress,  and  known  as  article  fourteen,  and  wheu  said  article  shall 
have  become  a  part  of  the  Coustitutiou  of  the  United  States,  said  state  shall  be 
declared  entitled  to  representation  in  Congress,  and  senators  and  representatives 
shall  be  admitted  therofroiu  on  their  taking  the  oath  prescribed  by  law,  and  then 
and  thereafter  the  preceding  sections  of  this  act  shall  be  inoperative  in  said  state: 
Provided,  That  no  person  excluded  from  the  privilege  of  holding  office  by  said 
proposed  amendment  to  the  Constitution  of  the  United  States  shall  be  eligible  to 
election  as  a  member  of  the  convention  to  frame  a  constitution  for  any  of  said 
rebel  states,  nor  shall  any  such  person  vote  for  members  of  such  convention. 

Section  6.  And  be  it  further  enacted,  That,  until  the  people  of  said  rebel  states 
shall  be  by  law  admitted  to  representation  in  the  Congress  of  the  United  States, 
any  civil  governments  which  may  exist  therein  shall  be  deemed  provisional  only, 
and  in  all  respects  subject  to  the  paramount  authority  of  the  United  States  at  any 
time  to  abolish,  modify,  control,  or  supersede  the  same ;  and  in  all  elections  to  any 
office  under  such  provisional  governments  all  persons  shall  be  entitled  to  vote, 
and  none  others,  who  are  entitled  to  vote  under  the  provisions  of  the  fifth  section 
of  this  act ;  and  no  person  shall  be  eligible  to  any  office  under  any  such  provisional 
governments  who  would  be  disqualified  from  holding  office  under  the  provisions 
of  the  third  article  of  said  constitutional  amendment. 
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SUPPLEMENTARY  ACT. 

■      MARCH  23,  1867. 

AN  ACT  SUPPLEMENTARY  TO  AN  ACT,  ENTITLED  "AN  ACT  TO  PltOVIDE  FOR  THE 
MORE  EFFICIENT  GOVERNMENT  OF  THE  REBEL  STATES,"  PASSED  MARCH 
SECOND,  EIGHTEEN  HUNDRED  AND  SIXTY  -  SEVEN,  AND  TO  FACILITATE 
RESTORATION. 

Be  it  enacted  by  the  Senate  and  the  House  of  Representatives  of  the  United  States 
of  America  in  Congress  Assembled,  That  before  the  first  day  of  September,  eighteen 
hundred  and  sixty-seven,  the  commanding  general  in  each  district  defined  by  act 
entitled  "  An  act  to  provide  for  the  more  efficient  government  of  the  rebel  states," 
passed  March  second,  eighteen  hundred  and  sixty-seven,  shall  cause  a  registra- 
tion to  be  made  of  the  male  citizens  of  the  United  States,  twenty-one  years  of  age 
and  upwards,  resident  in  each  connty  or  parish  in  the  state  or  states  included  in 
his  district,  which  registration  shall  iuclude  only  those  persons  who  are  quali- 
fied to  vote  for  delegates  by  the  act  aforesaid,  and  who  shall  have  taken  and  sub- 
scribed the  following  oath  or  affirmation:  "I ,  do  solemnly  swear 

(or  affirm),  in  the  presence  of  Almighty  God,  that  I  am  a  citizen  of  the  state  of 
;  that  I  have  resided  in  said  state  for months  next  preced- 
ing this  day,  and  now  reside  in  the  county  of ,  or  the  parish  of 

,  in  said  state  (as  the  case  may  be) ;  that  I  am  twenty-one  years  old ; 

that  I  have  not  been  disfranchised  for  participation  in  any  rebellion  or  civil  war 
against  the  United  States  nor  for  felony  committed  against  the  laws  of  any  state 
or  of  the  United  States ;  that  I  have  never  been  a  member  of  any  state  legislature, 
nor  held  any  executive  or  judicial  office  in  any  state,  and  afterwards  engaged  in 
insurrection  or  rebellion  agafnst  the  United  States,  or  given  aid  or  comfort  to  the 
enemies  thereof;  that  I  have  never  taken  an  oath  as  a  member  of  Congress  of  the 
United  States,  or  as  an  officer  of  the  United  States,  or  as  a  member  of  any  state  leg- 
islature, or  as  an  executive  or  judicial  officer  of  any  state,  to  support  the  Consti- 
tution of  the  United  States,  and  afterwards  engaged  in  insurrection  or  rebellion 
against  the  United  States,  or  given  aid  or  comfort  to  the  enemies  thereof;  that  I 
will  faithfully  support  the  Constitution  and  obey  the  laws  of  the  United  States, 
and  will,  to  the  best  of  my  ability,  encourage  others  so  to  do,  so  help  me  God." 
Which  oath  or  affirmation  may  be  administered  by  any  registering  officer. 

Section  2.  And  be  it  farther  enacted,  That  after  the  completion  of  the  registra- 
tion hereby  provided  for  in  any  state,  at  such  time  and  places  therein  as  the  com- 
manding general  shall  appoint  and  direct,  of  which  at  least  thirty  days  public 
notice  shall  be  given,  an  election  shall  be  held  of  delegates  to  a  convention  for 
the  purpose  of  establishing  a  constitution  and  civil  government  for  such  state 
loyal  to  the  Union,  said  convention  in  each  state,  except  Virginia,  to  consist  of 
the  same  number  of  members  as  the  most  numerous  branch  of  the  state  legislature 
of  such  state  in  the  year  eighteen  hundred  and  sixty,  to  be  apportioned  among 
the  several  districts,  counties,  or  parishes  of  such  state  by  the  commanding  gen- 
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era],  giving  to  eacli  representation  in  the  ratio  of  voters  registered  as  aforesaid  as 
nearly  as  may  be.  The  convention  in  Virginia  shall  consist  of  the  same  number 
of  members,  as  represented  the  territory  now  constitnting  Virginia  in  the  most 
numerous  branch  of  the  legislature  of  said  state  in  the  year  eighteen  hundred  and 
sixty,  to  be  apportioned  as  aforesaid. 

Section  3.  And  be  it  further  enacted,  That  at  said  election  the  registered 
voters  of  each  state  shall  vote  for  or  against  a  convention  to  form  a  constitution 
therefor  under  this  act.  Those  .voting  in  favor  of  such  a  convention  shall  have 
written  or  printed  on  the  ballots  by  which  they  vote  for  delegates,  as  aforesaid, 
the  words  "  For  a  Convention,"  and  those  voting  against  such  a  convention  shall 
have  written  or  printed  on  such  ballots  the  words  "Against  a  Convention."  The 
persons  appointed  to  superintend  said  election,  and  to  make  returns  of  the  vote 
given  thereat,  as  herein  provided,  shall  count  and  make  return  of  the  votes  given 
for  and  against  a  convention ;  and  the  commanding  genera]  to  whom  the  same 
shall  have  been  returned  shall  ascertain  and  declare  the  total  vote  in  each  state 
for  and  against  a  convention.  If  a  majority  of  the  votes  given  on  that  question 
shall  be  for  a  convention,  then  such  convention  shall  be  held  as  hereinafter  pro- 
vided ;  but  if  a  majority  of  said  votes  shall  be  against  a  convention,  then  no  such 
convention  shall  be  held  under  this  act :  Provided,  That  such  convention  shall 
not  be  held  unless  a  majority  of  all  such  registered  voters  shall  have  voted  on 
the  question  of  holding  such  convention. 

Section  4.  And  be  it  further  enacted,  That  the  commanding  general  of  each 
district  shall  appoint  as  many  Boards  of  Registration  as  may  be  necessary,  con- 
sisting of  three  loyal  officers  or  persons,  to  make  and  complete  the  registration, 
superintend  the  election,  and  make  return  to  him  of  the  votes,  list  of  voters, 
and  of  the  persons  elected  as  delegates  by  a  plurality  of  the  votes  cast  at  said 
election ;  and  upon  receiving  said  returns,  he  shall  open  the  same,  ascertain  the 
persons  elected  as  delegates,  according  to  the  returns  of  the  officers  who  con- 
ducted said  election,  and  make  proclamation  thereof;  and  if  a  majority  of  tho 
votes  given  on  that  question  shall  be  for  a  convention,  the  commanding  general, 
within  sixty  days  from  the  date  of  election,  shall  notify  tho  delegates  to  assemble 
in  convention  at  a  time  and  place  to  be  mentioned  in  the  notification,  and  said 
convention,  when  organized,  shall  proceed  to  frame  a  constitution  and  civil  gov- 
ernment according  to  the  provisions  of  this  act  and  the  act  to  which  it  is  supple- 
mentary ;  and  when  the  same  shall  have  been  so  framed,  said  constitution  shall  be 
submitted  by  the  convention  for  ratification  to  the  persons  registered  under  the 
provisions  of  this  act  at  an  election  to  be  conducted  by  the  officers  or  persons  ap- 
pointed or  to  be  appointed  by  the  commanding  general,  as  hereinbefore  provided, 
and  to  be  held  after  the  expiration  of  thirty  days  from  the  date  of  notice  thereof 
to  be  given  by  said  convention  ;  and  the  returns  thereof  shall  be  made  to  the  com- 
manding general  of  the  district. 

Section  5.  And  be  it  farther  enacted,  That  if,  according  to  said  returns,  the 
constitution  shall  be  ratified  by  a  majority  of  the  votes  of  the  registered  electors 
qualified  as  herein  specified,  cast  at  said  election,  at  least  one-half  of  all  the  reg- 
istered voters  voting  upon  the  question  of  such  ratification,  the  president  of  the 
convention  shall  transmit  a  copy  of  the  same,  duly  certified,  to  tho  President  of 
the  United  States,  who  shall  forthwith  transmit  the  same  to  Congress,  if  then  in 
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session,  aud,  if  not  in  session,  then  immediately  upon  its  next  assembling  ;  and  if 
it  shall,  moreover,  appear  to  Congress  that  the  election  was  one  at  which  all  the 
electors  in  the  state  had  an  opportunity  to  vote  freely  and  without  restraint,  fear, 
or  the  influence  of  fraud,  aud  if  the  Congress  shall  he  satisfied  that  such  consti- 
tution meets  the  approval  of  a  majority  of  all  the  qualified  electors  in  the  state, 
aud  if  the  said  constitution  shall  be  declared  by  Congress  to  be  in  conformity 
with  the  provisions  of  the  act  to  which  this  is  supplementary,  and  the  other  pro- 
visions of  said  act  shall  have  been  complied  with,  aud  tho  said  constitution 
shall  be  approved  by  Congress,  the  state  shall  be  declared  entitled  to  representa- 
tion, and  senators  and  representatives  shall  be  admitted  therefrom  as  thereiu 
provided. 

Section  6.  And  be  it  further  enacted,  That  all  elections  in  the  states  men- 
tioned in  the  said  "Act  to  provide  for  the  more  efficient  government  of  the  rebel 
states  "  shall,  during  the  operation  of  said  act,  be  by  ballot,  and  all  officers  making 
the  said  registration  of  voters  and  conducting  said  elections  shall,  before  entering 
upou  the  discharge  of  their  duties,  take  aud  subscribe  the  oath  prescribed  by  the 
act  approved  July  second,  eighteen  hundred  and  sixty-two,  entitled,  "  An  act  to 
prescribe  an  oath  of  office " :  Provided,  That  if  any  person  shall  knowingly  aud 
falsely  take  aud  subscribe  any  oath  in  this  act  prescribed,  such  person  so  offend- 
ing, and  being  thereof  duly  convicted,  shall  be  subject  to  the  paius,  penalties, 
and  disabilities  which  by  law  are  provided  for  the  punishment  of  the  crime  of 
wilful  and  corrupt  perjury. 

Section  7.  And  be  it  further  enacted,  That  all  expenses  incurred  by  the  several 
commanding  generals,  or  by  virtue  of  any  orders  issued,  or  appointments  made  by 
them,  under  or  by  virtue  of  this  act,  shall  be  paid  out  of  any  moneys  in  the  treas- 
ury not  otherwise  appropriated. 

Section  8.  And  be  it  further  enacted,  That  the  convention  for  each  state  shall 
prescribe  the  fees,  salaries,  and  compensation  to  be  paid  to  all  delegates  and 
other  officers  and  agents  herein  authorized,  or  necessary  to  carry  into  effect  the 
purposes  of  this  act  not  hereiu  otherwise  provided  for,  and  shall  provide  for  the 
levy  and  collection  of  such  taxes  on  the  property  in  such  state  as  may  be  necessa- 
ry to  pay  the  same. 

Section  9.  And  be  it  further  enacted,  That  the  word  "  article,"  in  the  sixth  sec- 
tion of  the  act  to  which  this  is  supplementary,  shall  be  construed  to  mean 
"  section." 


PROCLAMATION  OF  PRESIDENT  JOHNSON 
DECLARING  END  OF  THE  REBELLION. 

APKIL  2,  1866. 

Whereas  by  proclamations  of  the  fifteenth  and  nineteenth  of  April,  one  thou- 
sand eifbt  hundred  and  sixty-one,  the  President  of  the  United  States,  in  virtue 
of  the  power  vested  in  him  by  the  Constitution  and  the  laws,  declared  that  the 
laws  of  tho  United  States  were  opposed,  and  the  execution  thereof  obstructed,  in 
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the  states  of  South  Carolina,  Georgia,  Alabama,  Florida,  Mississippi,  Louisiana, 
and  Texas  by  combinations  too  powerful  to  be  suppressed  by  the  ordinary 
course  of  judicial  proceeding,  or  by  the  powers  vested  in  the  marshals  by  law  ; 

And  whereas  by  another  proclamation  made  on  the  sixteenth  day  of  August, 
in  the  same  year,  in  pursuance  of  an  act  of  Congress  approved  July  thirteenth,  one 
thousand  eight  hundred  and  sixty-one,  the  inhabitants  of  the  states  of  Georgia, 
South  Carolina,  Virginia,  North  Carolina,  Tennessee,  Alabama,  Louisiana,  Texas, 
Arkansas,  Mississippi,  and  Florida  (except  the  inhabitants  of  that  part  of  the 
state  of  Virginia  lying  west  of  the  Alleghany  Mountains,  and  to  such  other 
parts  of  that  state  and  the  other  states  before  named  as  might  maintain  a  loyal 
adhesion  to  the  Union  and  the  Constitution,  or  might  be  from  time  to  time  occu- 
pied and  controlled  by  forces  of  the  United  States  engaged  in  the  dispersion  of 
insurgents)  were  declared  to  be  in  a  state  of  insurrection  against  the  United 
States ; 

And  whereas  by  another  proclamation  of  the  first  day  of  July,  one  thousand 
eight  hundred  and  sixty-two,  issued  in  pursuance  of  an  act  of  Congress,  approved 
July  seventh,  in  the  same  year,  the  insurrection  was  declared  to  be  still  existing 
in  the  states  aforesaid,  with  the  exception  of  certain  specified  counties  in  the 
state  of  Virginia; 

And  whereas  by  another  proclamation  made  on  the  second  day  of  April,  one 
thousand  eight  hundred  and  sixty-three,  in  pursuance  of  the  act  of  Congress  of 
July  thirteenth,  one  thousand  eight  hundred  and  sixty  -  one,  the  exceptions 
named  in  the  proclamation  of  August  sixteenth,  one  thousand  eight  hundred  and 
sixty-one,  were  revoked,  and  the  inhabitants  of  the  states  of  Georgia,  South  Car- 
olina, North  Carolina,  Tennessee,  Alabama,  Louisiana,  Texas,  Arkansas,  Mississip- 
pi, Florida,  and  Virginia  (except  the  forty-eight  counties  of  Virginia  designated 
as  West  Virginia,  and  the  ports  of  New  Orleans,  Key  West,  Port  Royal,  and  Beau- 
fort, in  South  Carolina)  were  declared  to  be  still  in  a  state  of  insurrection  against 
the  United  States; 

And  whereas  the  House  of  Representatives,  on  the  twenty-second  day  of  July, 
one  thousand  eight  hundred  and  sixty-one,  adopted  a  resolution  in  the  words  fol- 
lowing, namely : 

"  Besolved  by  the  House  of  Representatives  of  the  Congress  of  the  United  States, 
That  the  present  deplorable  civil  war  has  been  forced  upon  the  country  by  the 
disunionists  of  the  Southern  States,  now  in  revolt  against  the  constitutional  gov- 
ernment and  in  arms  around  the  capital;  that  in  this  national  emergency  Con- 
gress, banishing  all  feelings  of  passion  or  resentment,  will  recollect  only  its  duty 
to  the  whole  country ;  that  this  war  is  not  waged  on  our  part  in  any  spirit  of 
oppression,  nor  for  any  purpose  of  conquest  or  subjugation,  nor  purpose  of  over- 
throwing or  interfering  with  the  rights  or  established  institutions  of  those  states, 
but  to  defeud  and  maintain  the  supremacy  of  the  Constitution  and  to  preserve 
the  Union,  with  all  the  dignity,  equality,  and  rights  of  the  several  states  un- 
impaired ;  that  as  soon  as  these  objects  are  accomplished  the  war  ought  to 
cease ;" 

And  whereas  the  Senate  of  the  United  States,  on  the  twenty-fifth  day  of  July, 
one  thousand  eight  hundred  and  sixty  -  one,  adopted  a  resolution  in  the  words 
following,  to  wit: 
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"  Resolved,  That  the  present  deplorable  civil  war  has  been  forced  upon  the 
country  by  the  disunionists  of  the  Southern  States,  now  in  revolt  against  the  con- 
stitutional government  and  in  arms  around  the  capital ;  that  in  this  national 
emergency  Congress,  banishing  all  feeling  of  mero  passion  or  resentment,  will 
recollect  only  its  duty  to  tho  whole  country ;  that  this  war  is  not  prosecuted 
on  our  part  in  any  spirit  of  oppression  nor  for  any  purpose  of  conquest  or  subju- 
gation, uor  purpose  of  overthrowing  or  interfering  with  the  rights  or  established 
institutions  of  those  states,  but  to  defend  and  maintain  the  supremacy  of  the  Con- 
stitution and  all  laws  made  in  pursuance  thereof,  and  to  preserve  the  Union  with 
all  the  dignity,  equality,  and  rights  of  the  several  states  unimpaired;  that  as  soon 
as  these  objects  are  accomplished  the  war  ought  to  cease  ;" 

And  whereas  these  resolutions,  though  not  joint  or  concurrent  in  form,  are 
substantially  identical,  and  as  such  may  be  regarded  as  having  expressed  the  sense 
of  Congress  upon  the  subject  to  which  they  relate ; 

And  whereas  by  my  proclamation  of  the  thirteenth  day  of  June  last  the  insur- 
rection in  the  state  of  Tennessee  was  declared  to  have  been  suppressed,  the  au- 
thority of  the  United  States  therein  to  be  undisputed  and  such  United  States 
officers  as  had  been  duly  commissioned  to  be  in  the  undisputed  exercise  of  their 
official  functions; 

And  whereas  there  now  exists  no  organized  armed  resistance  of  misguided 
citizens  or  others  to  the  United  States  in  the  states  of  Georgia,  South  Carolina, 
Virginia,  North  Carolina,  Tennessee,  Alabama,  Louisiana,  Arkansas,  Mississippi, 
and  Florida,  and  the  laws  can  be  sustained  and  enforced  therein  by  the  proper 
civil  authority,  state  or  federal,  and  the  people  of  the  said  states  are  well  and 
loyally  disposed,  and  have  conformed  or  will  conform  in  their  legislation  to  the 
condition  of  affairs  growing  out  of  the  amendment  of  the  Constitution  of  tho 
United  States  prohibiting  slavery  within  the  limits  and  jurisdiction  of  the 
United  States ; 

And  whereas  in  view  of  the  before-recited  premises  it  is  the  manifest  deter- 
mination of  the  American  people  that  no  state  of  its  owu  will  has  the  right  or 
the  power  to  go  out  of,  or  separate  itself  from,  or  be  separated  from  the  American 
Union,  and  that,  therefore,  each  state  ought  to  remain  and  constitute  an  integral 
part  of  the  United  States  ; 

And  whereas  the  people  of  the  several  before-mentioned  states  have,  in  the 
mauner  aforesaid,  given  satisfactory  evidence  that  they  acquiesce  in  this  sover- 
eign and  important  resolution  of  national  unity; 

And  whereas  it  is  believed  to  be  a  fundamental  principle  of  government  that 
people  who  have  revolted,  and  who  have  been  overcome  and  subdued,  must 
either  be  dealt  with  so  as  to  induce  them  voluntarily  to  become  friends,  or  else 
they  must  be  held  by  absolute  military  power,  or  devastated,  so  as  to  prevent 
them  from  ever  again  doing  harm  as  enemies,  which  last-named  policy  is  abhor- 
rent to  humanity  and  freedom  ; 

And  whereas  the  Constitution  of  the  United  States  provides  for  constituent 
communities  only  as  states  and  not  as  territories,  dependencies,  proviuces,  or 
protectorates ; 

And  whereas  such  constituent  states  must  necessarily  be  and  by  the  Consti- 
tution and  laws  of  the  United  States  are  made  equals  and  placed  upou  a  like  foot- 
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ing  as  tp  political  rights,  immunities,  dignity,  and  power  with  the  several  states 
with  which  they  are  united  ; 

And  whereas  the  observance  of  political  equality  as  a  principle  of  right  and 
justice  is  well  calculated  to  encourage  the  people  of  the  aforesaid  states  to  be  and 
become  more  aud  more  constant  and  persevering  in  their  renewed  allegiance  ; 

And  whereas  standing  armies,  military  occupation,  martial  law,  military  tri- 
bunals, and  the  suspension  of  the  privilege  of  the  writ  of  habeas  corpus  are,  in 
time  of  peace,  dangerous  to  public  liberty,  imcompatible  with  the  individual 
rights  of  the  citizen,  contrary  to  the  genius  and  spirit  of  our  free  institutions,  and 
exhaustive  of  the  national  resources,  and  ought  not  therefore  to  be  sanctioned  or 
allowed,  except  in  cases  of  actual  necessity  for  repelling  invasion  or  suppressing 
insurrection  or  rebellion ; 

Aud  whereas  the  policy  of  the  government  of  the  United  States,  from  the  be- 
ginning of  the  insurrection  to  its  overflow  aud  final  suppression,  has  been  in  con- 
formity with  the  principles  herein  set  forth  and  enumerated  : 

Now,  therefore,  I,  Andrew  Johnson,  President  of  the  United  States,  do  hereby 
proclaim  and  declare  that  the  insurrection  which  heretofore  existed  in  the  states 
of  Georgia,  South  Carolina,  Virginia,  North  Carolina,  Tennessee,  Alabama,  Louis- 
iana, Arkansas,- Mississippi,  aud  Florida  is  at  au  eud,  and  is  henceforth  to  be  so 
regarded. 

In  testimony  whereof  I  have  hereunto  set  my  baud,  and  caused  the  seal  of 
,^^^^_    the  United  States  to  be  affixed. 

(  (         Done  at  the  City  of  Washington,  the  second  day  of  April,  in  the 

)  f  year  of  onr  Lord,  one  thousand  eight  hundred  aud  sixty-six,  and  of 

the  Independence  of  the  United  States  of  America  the  ninetieth. 

Andrew  Johnson. 
By  the  President, 

"VVm.  H.  Seward,  Secretary  of  State. 


ANALYTICAL    INDEX 

TO  THE 

CONSTITUTION   OF   THE   UNITED   STATES 

AND  THE 

AMENDMENTS    THERETO 


A. 

Art.    Sec.    CI. 
Abridged.    The  privileges  or  immunities  of  citizens  of  the  United  States 

shall  not  be.     [Amendments] 14      1    — 

Absent  members,  in  such  manner  and  under  such  penalties  as  it  may  provide. 

Each  house  is  authorized  to  compel  the  attendance  of 1       5       1 

Accounts  of  receipts  and  expenditures  of  public  money  shall  be  published 

from  time  to  time.    A  statement  of  the 1      9      7 

Accusation,     In  all  criminal  prosecutions  the  accused  shall  be  informed  of 

the  cause  and  nature  of  the.     [Amendments] 6     —    — 

Accused  shall  have  a  speedy  public  trial.     In  all  criminal  prosecutions  the. 

[Amendments] 6     —     — 

He  shall  be  tried  by  an  impartial  jury  of  the  state  and  district  where 

the' crime  was  committed.     [Amendments] 6     —     — 

He  shall  be  informed  of  the  nature  of  the  accusation.  [Amendments].  6  —  — 
He  shall  be  confronted  with  the  witnesses  against  him.  [Amendments]  6  —  — 
He  shall  have  compulsory  process  for  obtaining  witnesses  in  his  favor. 

[Amendments] 6    —    — 

He  shall  have  the  assistance  of  counsel  for  his  defence.   [Amendments]      6     —    — 
Actions  at  common  law  involving  over  twenty  dollars  shall  be  tried  by  jury. 

[Amendments] 1    —    — 

Acts,  records,  and  judicial  proceedings  of  another  state.     Full  faith  and 

credit  shall  be  given  in  each  state  to  the 4      1     — 

Acts.    Congress  shall  prescribe  the  manner  of  proving  such  acts,  records, 

and  proceedings 4      1     — 

Adjourn  from  day  to  day.    A  smaller  number  than  a  quorum  of  each  house 

may 1      5       1 

Adjourn  for  more  than  three  days,  nor  to  any  other  place  than  that  in  which 
they  shall  be  sitting.  Neither  house  shall,  during  the  session  of  Con- 
gress, without  the  consent  of  the  other 1      6      4 

II.— 39 
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Art.    Sec.    CI. 
Adjournment,  the  president  may  adjourn  them  to  such  time  as  he  shall 

think  proper.    In  case  of  disagreement  between  the  two  houses  as  to      2      3    — 
Admiralty  and  maritime  jurisdiction.    The  judicial  power  shall  extend  to  all 

cases  of 3       2       1 

Admitted  by  the  Congress  into  this  Union,  but  no  new  state  shall  be  formed 
or  erected  within  the  jurisdiction  of  any  other  state.     New  states 

may  be 4       3       1 

Nor  shall  any  state  be  formed  by  the  junction  of  two  or  more  states,  or 
parts  of  states,  without  the  consent  of  the  legislatures  and  of  Con- 
gress         4       3       1 

Adoption  of  the  Constitution  shall  be  valid.     All  debts  and  engagements 

contracted  by  the  Confederation  and  before  the 6     —      1 

Advice  and  consent  of  the  Senate.    The  president  shall  have  power  to  make 

treaties  by  and  with  the 2       2       2 

To  appoint  ambassadors  or  other  public  ministers  and  consuls  by  and 

with  the 2       2       2 

To  appoint  all  other  officers  of  the  United  States  not  herein  otherwise 

provided  for  by  and  with  the 2       2       2 

Affirmation.     Senators  sitting  to  try  impeachments  shall  be  on  oath  or 13       6 

To  be  taken  by  the  President  of  the  United  States.     Form  of  the  oath 

or 2       1       1 

No  warrants  shall  be  issued  but  upon  probable  cause  and  on  oath  or. 

[Amendments] 4    —    — 

To  support  the  Constitution.  Senators  and  representatives,  members 
of  state  legislatures,  executive  and  judicial  officers,  both  state  and  fed- 
eral, shall  be  bound  by  oath  or , 6     —       3 

Age.    No  person  shall  be  a  representative  who  shall  not  have  attained 

twenty-five  years  of 1       2       2 

No  person  shall  be  a  senator  who  shall  not  have  attained  thirty  years  of.       13       3 
Agreement  or  compact  with  another  state  without  the  consent  of  Congress. 

No  state  shall  enter  into  any , 1     10      3 

Aid  and  comfort.    Treason  against  the  United  States  shall  consist  in  levying 

war  against  them,  adhering  to  their  enemies,  and  giving  them 3       3       1 

Alliance  or  confederation.     No  state  shall  enter  into  any  treaty  of 1     10       1 

Ambassadors,  or  other  public  ministers  and  consuls.  The  president  may  ap- 
point         2       2       2 

The  judicial  power  of  the  United  States  shall  extend  to  all  cases  af- 
fecting        2       2       1 

Amendments  to  the  Constitution.   Whenever  two  thirds  of  both  houses  shall 

deem  it  necessary,  Congress  shall  propose 5     —    — 

To  the  Constitution.    On  application  of  the  legislatures  of  two  thirds  of 

the  states,  Congress  shall  call  a  convention  to  propose 5     —    

Shall  be  valid  when  ratified  by  the  legislatures  of,  or  by  conventions  in, 

three  fourths  of  the  states 5    

Answer  for  a  capital  or  infamous  crime  unless  on  presentment  of  a  grand- 
jury.     No  person  shall  be  held  to.     [Amendments] 5    

Except  in  cases  in  the  land  or  naval  forces,  or  in  the  militia  when  in 

actual  service.     [Amendments] 5    

Appellate  jurisdiction  both  as  to  law  and  fact,  with  such  exceptions  and 
under  such  regulations  as  Congress  shall  make.  In  what  cases  the 
Supreme  Court  shall  have 3       2      2 


APPENDIX.  611 

Art.    Sec.    CI. 
Application  of  the  legislature  of  the  executive  of  a  state.    The  United  States 
shall  protect  each  state  against  invasion  and  domestic  violence  on 

the 4      4    — 

Application  of  the  legislatures  of  two  thirds  of  the  states,  Congress  shall 
call  a  convention  for  proposing  amendments  to  the  Constitution.    On 

the 5    —    — 

Appointment  of  officers  and  authority  to  train  the  militia  reserved  to  the 

states  respectively 1       8     16 

Of   such  inferior  officers  as  they  may  think  proper  in  the  president 

alone.     Congress  may  by  law  vest  the 2      2      2 

In  the  courts  of  law  or  in  the  heads  of  departments.    Congress  may  by 

law  vest  the 2       2       2 

Apportionment  of  representation  and  direct  taxation  among  the  several 
states.     Provisions  relating  to  the.     [Repealed  by  the  second  section 

of  the  Fourteenth  Amendment] 1       2       3 

Of  representatives  among  the  several  states.     Provisions  relating  to 

the.     [Amendments] 14       2     — 

Appropriate  legislation.  Congress  shall  have  power  to  make  all  laws  neces- 
sary and  proper  for  carrying  into  execution  the  foregoing  powers, 
and  all  other  powers  vested  by  the  Constitution  in  the  government 

of  the  United  States,  or  in  any  department  or  officer  thereof 1      8     18 

Congress  shall  have  power  to  enforce  the  thirteenth  article,  prohibiting 

slavery,  by.     [Amendments] 13      2    — 

Congress  shall  have  power  to  enforce  the  provisions  of  the  fourteenth 

article  by.    [Amendments] 14      5    — 

Congress  shall  have  power  to  enforce  the  provisions  of  the  fifteenth 

article  by.    [Amendments] 15      2    — 

Appropriation  of  money  for  raising  and  supporting  armies  shall  be  for  a 

longer  term  than  two  years.     But  no 1       8     12 

Appropriations  made  by  law.     No  money  shall  be  drawn  from  the  treasury 

but  in  consequence  of 1       9       7 

Approve  and  sign  a  bill  before  it  shall  become  a  law.     The  president  shall..       17       2 
He  shall  return  it  to  the  house  in  which  it  originated,  with  his  objec- 
tions, if  he  do  not 1       7       2 

Armies,  but  no  appropriation  for  that  use  shall  be  for  a  longer  term  than 

two  years.     Congress  shall  have  power  to  raise  and  support 1       8     12 

Armies.     Congress  shall  make  rules  for  the  government  and  regulation  of 

the  land  and  naval  forces 1       8     14 

Arms  shall  not  be  infringed.  A  well-regulated  militia  being  necessary  to 
the  security  of  a  free  state,  the  right  of  the  people  to  keep  and  bear. 

[Amendments] 2     —    — 

Arrest  during  their  attendance  at  the  session  of  their  respective  houses,  and 
in  going  to  and  returning  from  the  same.    Members  shall  in  all  cases, 
except  treason,  felony,  and  breach  of  the  peace,  be  privileged  froiu...       16       1 
Arsenals.     Congress  shall  exercise  exclusive  authority  over  all  places  pur- 
chased for  the  erection  of 1      8     17 

Articles  exported  from  any  state.     No  tax  or  duty  shall  be  laid  on 1      9      6 

Arts  by  securing  to  authors  and  inventors  their  patent  rights.    Congress  may 

promote  the  progress  of  science  and  the  useful 1       8      8 

Assistance  of  counsel  for  his  defence.  In  all  criminal  prosecutions  the  ac- 
cused shall  have  the.     [Amendments] 6     —    — 
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Art.   Sec.    CI. 

Assumption  of  the  debt  or  obligations  incurred  in  aid  of  rebellion  or  insurrec- 
tion against  the  tTnited  States.  Prorisions  against  the.  [Amendments].     14      4     — 

Attainder  or  ex  post  facto  law  shall  be  passed.    No  bill  of 1       9       3 

Attainder,  ex  post  facto  law,  or  law  impairing  the  obligation  of  contracts. 

No  state  shall  pass  any  bill  of 1     10       1 

Attainder  of  treason  shall  not  work  corruption  of  blood  or  forfeiture,  ex- 
cept during  the  life  of  the  person  attainted 3       3       2 

Authors  and  inventors  the  exclusive  right  to  their  writings  and  inventions. 

Congress  shall  have  power  to  secure  to 1       8      8 

B. 

Bail.    Excessive  bail  shall  not  be  required,  nor  excessive  fines,  nor  cruel  and 

unusual  punishments  imposed.     [Amendments] 8    —    — 

Ballot    for   president   and   vice-president.      The   electors   shall   vote    by. 

[Amendments] 12    —    — 

Ballot.  If  no  person  have  a  majority  of  the  electoral  votes  for  president  and 
vice-president,  the  House  of  Representatives  shall  immediately 
choose  the  president  by.     [Amendments] 12    —    — 

Bankruptcies.  Congress  shall  have  power  to  pass  uniform  laws  on  the  sub- 
ject of. \ 18       4 

Basis  of  representation  among  the  several  states.     Provisions  relating   to 

the.     [Amendments] 14       2     — 

Bear  arms  shall  not  be  infringed.  A  well-regulated  militia  being  necessary 
to  the  security  of  a  free  state,  the  right  of  the  people  to  keep  and. 
[Amendments] 2    —    — 

Behavior.    The  judges  of  the  Supreme  and  inferior  courts  shall  hold  their 

offices  during  good 3       1     — 

Bill  of  attainder  or  expostfacto  law  shall  be  passed.    No 19       3 

Bill  of  attainder,  ex  post  facto  law,  or  law  impairing  the  obligation  of  con- 
tracts.    No  state  shall  pass  any 1     10       1 

Bills  of  credit.     No  state  shall  emit 1     10       1 

Bills  for  raising  revenue  shall  originate  in  the  House  of  Representatives.   All       17       1 

Bills  which  have  passed  the  Senate  and  House  of  Representatives  shall,  be- 
fore they  become  laws,  be  presented  to  the  president 1       7       2 

If  he  approve,  he  shall  sign  them ;  if  he  disapprove,  he  shall  return 

them,  with  his  objections,  to  that  house  in  which  they  originated. ...       1       7       2 

Bills.  Upon  the  reconsideration  of  a  bill  returned  by  the  president,  with 
his  objections,  if  two  thirds  of  each  house  agree  to  pass  the  same,  it 

shall  become  a  law 1       7       2 

Upon  the  reconsideration  of  a  bill  returned  by  the  president,  the  ques- 
tion shall  be  taken  by  yeas  and  nays 1       7       2 

Not  returned  by  the  president  within  ten  days  (Sundays  excepted),  shall, 

unless  Congress  adjourn,  become  laws 1       7       2 

Borrow  money  on  the  credit  of   the  United  States.     Congress  shall  have 

power  to 1       8       2 

Bounties  and  pensions,  shall  not  be  questioned.  The  validity  of  the  public 
debt  incurred  in  suppressing  insurrection  nnd  rebellion  against  the 
United  States,  including  the  debt  for.     [Amendments] 14      4    

Breach  of  the  peace,  shall  be  privileged  from  arrest  while  attending  the  ses- 
sion, and  in  going  to  and  returning  from  the  same.  Senators  and 
representatives,  except  for  treason,  felony,  and 1       6      1 
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Art.    Sec.    CI. 
Bribery,  or  other  high  crimes  and  misdemeanors.    The  president,  vice-pres- 
ident, and  all  civil  officers  shall  be  removed  on  impeachment  for  and 
conviction  of  treason 2      4     — 

C. 

Capital  or  otherwise  infamouB  crime,  unless  on  indictment  of  a  grand- jury, 
except  in  cevtain  specified  cases.  No  person  shall  be  held  to  answer 
for  a.    [Amendments] 5     —     — 

Capitation  or  other  direct  tax  shall  be  laid  unless  in  proportion  to  the  census 

or  enumeration.     No 1       9       4 

Captures  on  land  and  water.     Congress  shall  make  rules  concerning 1       8     11 

Casting  vote.     The  vice-president  shall  have  no  vote  unless  the  Senate  be 

equally  divided 13       4 

Census  or  enumeration  of  the  inhabitants  shall  be  made  within  three  years 
after  the  first  meeting  of  Congress,  and  within  every  subsequent  term 
of  ten  years  thereafter 1       2       3 

Census  or  enumeration.  No  capitation  or  other  direct  tax  shall  be  laid  ex- 
cept in  proportion  to  the 1       9       4 

Chief-justice  shall  preside  when  the  President  of  the  United  States  is  tried 

upon  impeachment.     The 1      3      6 

Clwosing  the  electors  and  the  day  on  which  they  shall  give  their  votes,  which 
shall  be  the  same  throughout  the  United  States.  Congress  may  de- 
termine the  time  of 2      1       3 

Citizen  of  the  United  States  at  the  adoption  of  the  Constitution  shall  be  eli- 
gible to  the  office  of  president.    No  person  not  a  natural  born 2       14 

Citizen  of  the  United  States.     No  person  shall  be  a  senator  who  shall  "not 

have  attained  the  age  of  thirty  years,  and  been  nine  years  a 1      3      3 

No  person  shall  be  a  representative  who  shall  not  have  attained  the 

age  of  twenty-five  years,  and  been  seven  years  a 1       2      2 

Citizenship.    Citizens  of  each  state  shall  be  entitled  to  all  the  privileges  and 

immunities  of  citizens  of  the  several  states 4      2       1 

All  persons  born  or  naturalized  in  the  United  States,  and  subject  to  the 
jurisdiction  thereof,  are  citizens  of  the  United  States  and  of  the  state 

in  which  they  reside!     [Amendments] 14      1     — 

No  state  shall  make  or  enforce  any  law  which  shall  abridge  the 
privileges  or  immunities  of  citizens  of  the  United  States.  [Amend- 
ments]      14       1     — 

Nor  shall  any  state  deprive  any  person  of  life,  liberty,  or  property  with- 
out due  process  of  law.     [Amendments] 14       1     — 

Nor  deny  to  any  person  within  its  jurisdiction  the  equal  protection  of  the 

laws.     [Amendments] 14      1       8 

Citizens  or  subjects  of  a  foreign  state.  The  judicial  power  of  the  United 
States  shall  not  extend  to  suits  in  law  or  equity  brought  against 
one  of  the  states  by  the  citizens  of  another  state,  or  by.  [Amend- 
ments]       11     —    — 

Civil  officers  of  the  United  States  shall,  on  impeachment  for  and  conviction 
of  treason,  bribery,  and  other  high  crimes  and  misdemeanors,  be  re- 
moved.    All 2      4    — 

Claims  of  the  United  States  or  any  particular  state  in  the  territory  or  pub- 
lic property.  Nothing  in  this  Constitution  shall  be  construed  to 
prejudice 4      3      2 
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Classification  of  senators.  Immediately  after  tliey  shall  be  assembled  after 
tlie  first  election,  they  shall  be  divided  as  equally  as  may  be  into  three 

classes 1 

The  seats  of  the  senators  of  the  first  class  shall  be  vacated  at  the  expi- 
ration of  the  second  year 1 

The  seats  of  the  senators  of  the  second  class  at  the  expiration  of  the 

fourth  year 1 

The  seats  of  the  senators  of  the  third  class  at  the  expiration  of  the 
sixth  year 1 

Coin  a  tender  in  payment  of  debts.     No  state  shall  make  anything  but  gold 

and  silver 1 

Coin  money  and  regulate  the  value  thereof  and  of  foreign  coin.     Congress 

shall  have  power  to 1 

Coin  of  the  United  States.  Congress  shall  provide  for  punishing  the  coun- 
terfeiting the  securities  and  current 1 

Color,  or  previous  condition  of  servitude.  The  right  of  citizens  of  the  United 
States  to  vote  shall  not  be  denied  or  abridged  by  the  United  States  or 
by  any  state  on  account  of  race.     [Amendments]. 15 

Comfort.     Treason  against  the  United  States  shall  consist  in  levying  war 

against  them,  and  giving  their  enemies  aid  and 3 

Commander-in-chief  of  tiie  army  and  navy,  and  of  the  militia  when  in  actual 

service.    The  president  shall  be 2 

Commerce  with  foreign  nations,  among  the  states,  and  with  Indian  tribes. 

Congress  shall  have  power  to  regulate 1 

Commerce  or  revenue.     No  preference  shall  be  given  to  the  ports  of  one 

state  over  those  of  another  by  any  regulation  of 1 

Vessels  clearing  from  the  ports  of  one  state  shall  not  pay  duties  in 
those  of  another 1 

Commission*  to  expire  at  the  end  of  the  next  session.     The  president  may 

fill  vacancies  that  happen  in  the  recess  of  the  Senate  by  granting. . .       2 

Common  defence,  promote  the  general  welfare,  etc.  To  insure  the.  [Pre- 
amble]      — 

Common  defence  and  general  welfare.  Congress  shall  have  power  to  provide 
for  the 

Common  law,  where  the  amount  involved  exceeds  twenly  dollars,  shall  be 

tried  by  jury.     Suits  at.     [Amendments] 

No  fact  tried  by  a  jury  shall  be  otherwise  re-examined  in  any  court  of 
the  United  States  than  according  to  the  rules  of  the.    [Amendments] 

Compact  with  another  state.  No  state  shall,  without  the  consent  of  Con- 
gress, enter  into  any  agreement  or 

Compact  with  a  foreign  power.  No  state  shall,  without  the  consent  of  Con- 
gress, enter  into  any  agreement  or 

Compensation  of  senators  and  representatives  to  be  ascertained  by  law 

Compensation  of  the  president  shall  not  be  increased  or  diminished  during 

the  period  for  which  he  shall  be  elected 2 

Compensation  of  the  judges  of  the  Supreme  and  inferior  courts  shall  not  be 

diminished  during  their  continuance  in  office 3 

Compensation.    Private  property  shall  not  be  taken  for  public  use  without 

just.     [Amendments] 5 

Compulsory  process  for  obtaining  witnesses  in  his  favor.  In  criminal  prose- 
cutions the  accused  shall  have.     [Amendments] 6 
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Confederation.    No  state  shall  enter  into  any  treaty,  alliance,  or 1 

All  debts  contracted  and  engagements  entered  into  before  the  adop- 
tion of  this  Constitution  shall  be  as  valid  against  the  United  States 
under  it  as  under  the 6 

Confession  in  open  court.     Conviction  of  treason  shall  be  on  the  testimony 

of  two  persons  to  the  overt  act,  or  upon I       3 

Congress  of  the  United  States.     All  legislative  powers  shall  be  vested  in  a. . 
Shall  consist  of  a  Senate  and  House  of  Representatives 

Congress  shall  assemble  at  least  once  in  every  year,  which  shall  be  on  the 
first  Monday  of  December,  unless  they  by  law  appoint  a  different 
day 

May  at  any  time  alter  regulations  for  elections  of  senators  and  repre- 
sentatives, except  as  to  the  places  of  choosing,  senators 

Each  house  shall  be  the  judge  of  the  elections,  returns,  and  qualifica- 
tions of  its  own  members 

A  majority  of  each  house  shall  constitute  a  quorum  to  do  business 

A  smaller  number  may  adjourn  from  day  to  day  and  may  be  authorized 
to  compel  the  attendance  of  absent  members 

Each  house  may  determine  the  rules  of  its  proceedings,  punish  its  mem- 
bers for  disorderly  behavior,  and,  with  the  concurrence  of  two  thirds, 
expel  a  member 

Each  house  shall  keep  a  journal  of  its  proceedings 

Neither  house,  during  the  session  of  Congress,  shall,  without  the  con- 
sent of  the  other,  adjourn  for  more  than  three  days 

Senators  and  representatives  shall  receive  a  compensation  to  be  ascer- 
tained by  law 

They  shall  in  all  cases,  except  treason,  felony,  and  breach  of  the  peace, 
be  privileged  from  arrest  during  attendance  at  their  respective 
houses,  and  in  going  to  and  returning  from  the  same 

No  senator  or  representative  shall,  during  his  term,  be  appointed  to 
any  civil  office  which  shall  have  been  created,  or  of  which  the  emolu- 
ments shall  have  been  increased,  during  such  term 

No  person  holding  any  office  under  the  United  States  shall,  while  in 
office,  be  a  member  of  either  house  of  Congress 

All  bills  for  raising  revenue  shall  originate  in  the  House  of  Representa- 
tives  

Proceedings  in  cases  of  bills  returned  by  the  president  with  his  objec- 
tions  

Shall  have  power  to  lay  and  collect  duties,  imposts,  and  excises,  pay  the 
debts,  and  provide  for  the  common  defence  and  general  welfare. . . . 

Shall  have  power  to  borrow  money  on  the  credit  of  the  United  States.. 

To  regulate  foreign  and  domestic  commerce,  and  with  the  Indian  tribes. 

To  establish  an  uniform  rule  of  naturalization  and  uniform  laws  on  the 
subject  of  bankruptcies 

To  coin  money,  regulate  its  value  and  the  value  of  foreign  coin,  and  to 
fix  the  standard  of  weights  and  measures 

To  punish  the  counterfeiting  the  securities  and  current  coin  of  the 
United  States 

To  establish  post-offices  and  post-roads 

To  promote  the  progress  of  science  and  the  useful  arts 

To  constitute  tribunals  inferior  to  the  Supreme  Court 
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Congress  [continued].  To  define  and  punish  piracies  and  felonies  on  the 
high  seas,  and  to  punish  offences  against  the  law  of  nations 

To  declare  war,  grant  letters  of  marque  and  reprisal,  and  make  rules 
concerning  captures  on  land  and  water 

To  raise  and  support  armies,  but  no  appropriation  of  money  to  that  use 
shall  be  for  a  longer  term  than  two  years 

To  provide  and  maintain  a  navy 

To  make  rules  for  the  government  of  the  army  and  navy 

To  call  out  the  militia  to  execute  the  laws,  suppress  insurrections,  and 
repel  invasions 

To  provide  for  organizing,  arming,  and  equipping  the  militia 

To  exercise  exclusive  legislation  over  the  district  fixed  for  the  seat  of 
government,  and  over  forts,  magazines,  arsenals,  and  dockyards. . . . 

To  make  all  laws  necessary  and  proper  to  carry  into  execution  all  pow- 
ers vested  hj"  the  Constitution  in  the  government  of  the  United  States. 

No  person  holding  any  office  under  the  United  States  shall  accept  of 
any  present,  emolument,  office,  or  title  of  any  kind  from  any  foreign 
state,  without  the  consent  of 

May  determine  the  time  of  choosing  the  electors  for  president  and  vice- 
president,  and  the  day  on  which  they  shall  give  their  votes 2 

The  president  may,  on  extraordinary  occasions,  convene  either  House  of.       2 

The  manner  in  which  the  acts,  records,  and  judicial  proceedings  of  the 
states  shall  be  proved,  shall  be  prescribed  by 4 

New  states  may  be  admitted  by  Congress  into  this  Union 4 

Shall  have  power  to  make  all  needful  rules  and  regulations  respecting 
the  territory  or  other  property  belonging  to  the  United  States 4 

Amendments  to  the  Constitution  shall  be  proposed  whenever  it  shall  be 
deemed  necessary  by  two  thirds  of  botli  houses  of 5 

Persons  engaged  in  insurrection  or  rebellion  against  the  United  States 
disqualified  for  senators  or  representatives  in.     [Amendments] 14 

But  such  disqualifications  may  be  removed  by  a  vote  of  two  thirds  of 
both  houses  of.     [Amendments] 14 

Shall  have  power  to  enforce,  by  appropriate  legislation,  the  Thirteenth 
Amendment.     [Amendments] 13 

Shall  have  power  to  enforce,  by  appropriate  legislation,  the  Fourteenth 
Amendment,    [Amendments] 14 

Shall  have  power  to  enforce,  by  appropriate  legislation,  the  Fifteenth 

Amendment.    [Amendments] 15 

Consent.    No  state  shall  be  deprived  of  its  equal  suffrage  in  the  Senate 

without  its 

Consent  of  the  legislature  of  the  state  in  which  the  same  may  be.  Congress 
shall  exercise  exclusive  authority  over  all  places  purchased  for  the 
erection  of  forts,  magazines,  arsenals,  dockyards,  and  other  needful 

buildings  by  the 1 

Consent  of  the  legislatures  of  the  states  and  of  Congress.  No  states  shall 
be  formed  by  the  junction  of  two  or  more  states  or  parts  of  states 

without  the 4 

Consent  of  Congress.  No  person  holding  any  office  of  profit  or  trust  under 
the  United  States  shall  accept  of  any  present,  emolument,  office,  or 
title  of  any  kind  whatever,  from  any  king,  prince,  or  foreign  poten- 
tate, without  the 1 
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Consent  of  Congress  [continued].  No  state  shall  lay  any  imposts,  or  duties 
on  imports,  except  what  may  be  absolutely  necessary  for  executing  its 

inspection  laws,  without  the 1     10      2 

No  state  shall  lay  any  duty  of  tonnage,  keep  troops  or  ships  of  war  in 

time  of  peace,  without  the 1     10      3 

No  state  shall  enter  into  any  agreement  or  compact  with  another  state, 

or  with  a  foreign  power,  without  the 1     10       3 

No  state  shall  engage  in  war  unless  actually  invaded,  or  in  such  immi- 
nent danger  as  will  not  admit  of  delay,  without  the 1     10      3 

No  new  state  shall  be  formed  or  erected  within  the  jurisdiction  of  any 
other  state,  nor  any  state  be  formed  by  the  junction  of  two  or  more 
states  or  parts  of  states,  without  the  consent  of  the  legislatures 
thereof,  as  well  as  the 4      3      1 

Consent  of  the  other..  Neither  house,  during  the  session  of  Congress,  shall 
adjourn  for  more  than  three  days,  nor  to  any  other  place  than  that  in 
which  they  shall  be  sitting,  without  the 1       5      4 

Consent  of  the  owner.    No  soldier  shall  be  quartered  in  time  of  peace  in  any 

house  without  the.     [Amendments] 3    —    — 

Consent  of  the  Senate.    The  president  shall  have  power  to  make  treaties,  by 

and  with  the  advice  and 2      2      2 

The  president  shall  appoint  ambassadors,  other  public  ministers  and 
consuls,  judges  of  the  Supreme  Court,  and  all  other  officers  created 
by  law  and  not  otherwise  herein  provided  for,  by  and  with  the  advice 
and : 2       2       2 

Constitution,  in  the  government  of  the  United  States,  or  in  any  department 
or  officer  thereof.  Congress  shall  have  power  to  pass  all  laws  neces- 
sary to  the  execution  of  the  powers  vested  by  the 1       8     18 

Constitution,  shall  be  eligible  to  the  office  of  president.  No  person  except 
a  natural-born  citizen,  or  a  citizen  at  the  time  of  the  adoption  of 
the 2      14 

Constitution.     The  president,  before  he  enters  upon  the  execution  of  his 

office,  shall  take  an  oath  to  preserve,  protect,  and  defend  the 2       1      1 

Constitution,  laws,  and  treaties  of  the  United  States.     The  judicial  power 

shall  extend  to  all  cases  arising  under  the 3      2      1 

Constitution  shall  be  so  construed  as  to  prejudice  any  claims  of  the  United 
States,  or  of  any  state  (in  respect  to  territory  or  other  property  of  the 
United  States).    Nothing  in  the 4       3       2 

Constitution.  The  manner  in  which  amendments  may  be  proposed  and  rati- 
fied        6     —    — 

Constitution  as  under  the  Confederation  shall  be  valid.  All  debts  and  en- 
gagements contracted  before  the  adoption  of  the 6    —      1 

Constitution  and  the  laws  made  in  pursuance  thereof,  and  all  treaties  made, 
or  which  shall  be  made,  by  the  United  States,  shall  be  the  supreme 

law  of  the  land.     The 6—2 

The  judges  in  every  state,  anything  in  the  constitution  or  laws  of  a 

state  to  the  contrary  notwithstanding,  shall  be  bound  thereby 6    —      2 

Constitution.  All  officers,  legislative,  executive,  and  judicial,  of  the  United 
States,  and  of  the  several  states,  shall  be  bound  by  an  oath  to  sup- 
port the : 6      —        3 

But  no  religious  test  shall  ever  be  required  as  a  qualification  for  any 

office  or  public  trust 6     —      3 
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Constitution,  between  the  states  so  ratifying  the  same.  The  ratification  of 
the  conventions  of  nine  states  shall  be  sufficient  for  the  establish- 
ment of  the 7    —    — 

Constitution  of  certain  rights  shall  not  be  construed  to  deny  or  disparage 
others  retained  by  the  people.  The  enumeration  in  the.  [Amend- 
ments]         9     —     — 

Constitution,  nor  prohibited  by  it  to  the  states,  are  reserved  to  the  states  re- 
spectively or  to  the  people.  Powers  not  delegated  to  the  United 
States  by  the.     [Amendments] 10    —    — 

Constitution,  and  then  engaged  in  rebellion  against  the  United  States.  Dis- 
qualification for  office  imposed  upon  certain  classes  of  persons  who 
took  an  oath  to  support  the.     [Amendments] 14       3     — 

Constitution.     Done  in  convention  by  the  unanimous  consent  of  the  states 

present,  September  17,  1787 —    —    — 

Contracts.     No  state  shall  pass  any  ex  post  facto  law,  or  law  impairing  the 

obligation  of 1     10       1 

Controversies  to  which  the  United  States  shall  be  a  party :  between  two  or 
more  states ;  between  a  state  and  citizens  of  another  state ;  between 
citizens  of  different  states;  between  citizens  of  the  same  state  claim- 
ing lands  under  grants  of  different  states ;  between  a  state  or  its  cit- 
izens and  foreign  states,  citizens,  or  subjects.  The  judicial  power 
shall  extend  to 3       2       1 

Convene  Congress  or  either  house,  on  extraordinary  occasions.  The  presi- 
dent may ■ 2       3     — 

Convention  for  proposing  amendments  to  the  Constitution.  Congress,  on 
the  application  of  two  thirds  of  the  legislatures  of  the  states,  may 
call  a 5     —    — 

Convention,  by  the  unanimous  consent  of  the  states  present  on  the  17th  of 

September,  1787.     Adoption  of  the  Constitution  in 7     —    — 

Conventions  of  nine  states  shall  be  sufficient  for  the  establishment  of  the 

Constitution.     The  ratification  of  the 7    —     — 

Conviction  in  cases  of  impeachment  shall  not  be  had  without  the  concur- 
rence of  two  thirds  of  the  members  present 1       3       6 

Copyrights  to  authors  for  limited  times.  Congress  shall  have  power  to  pro- 
vide for 18       8 

Corruption  of  blood.     Attainder  of  treason  shall  not  work 3       3       2 

Counsel  for  his  defence.     In  all  criminal  prosecutions  the  accused  shall  have 

the  assistance  of.    [Amendments] 6    —    — 

Counterfeiting  the  securities  and  current  coin  of  the  United  States.  Con- 
gress shall  provide  for  the  punishment  of 1       8       6 

Courts.     Congress  shall  have  power  to  constitute  tribunals  inferior  to  the 

Supremo  Court 1       8       9 

Courts  of  law.  Congress  may  by  law  vest  the  appointment  of  such  inferior 
officers  as  they  think  proper  in  the  president  alone,  in  the  heads  of 
departments,  or  in  the 2       2       2 

Courts  as  Congress  may  establish.     The  judicial  power  of  the  United  States 

shall  be  vested  in  one  Supreme  Court  and  such  inferior 3      1     

Courts.    The  judges  of  the  Supreme  and  inferior  courts  shall  hold  their 

offices  dui-ing  good  behavior 3      i    

Their  compensation  shall  not  be  diminished  during  their  continuance  in 
office , 3      1     
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Credit.    No  state  shall  emit  bills  of -. 1 

Credit  of  the  United  States.     Congress  shall  have  power  to  borrow  money 

on  the 1 

Credit  shall  be  given  in  every  other  state  to  the  public  acts,  records,  and  ju- 
dicial proceedings  of  each  state.     Full  faith  and 4 

Crime,  unless  on  a  presentment  of  a  grand-jury.     No  person  shall  be  held  to 

answer  for  a  capital  or  otherwise  infamous.     [Amendments] 5     —    — 

Except  in  cases  in  the  military  and  naval  forces,  or  in  the  militia,  when 

in  actual  service.     [Amendments] 5    —     — 

Crimes  and  misdemeanors.  The  president,  vice-president,  and  all  civil  offi- 
cers shall  be  removed  on  impeachment  for  and  conviction  of  treason, 

bribery,  or  other 2       4     — 

Crimes,  except  in  cases  of  impeachment,  shall  be  tried  by  jury.     All 3      2      3 

They  shall  be  tried  in  the  state  within  which  they  may  be  committed. . .       3      2      3 
When  not  committed  in  a  state,  they  shall  be  tried  at  the  places  which 

Congress  may  by  law  have  provided 3       2       3 

Criminal  prosecutions,  the  accused  shall  have  a  speedy  and  public  trial  by 
jury  in  the  state  and  district  where  the  crime  was  committed.    In  all. 

[Amendments] 6     —     — 

He   shall   be   informed  of  the  nature  and  cause  of  the  accusation. 

[Amendments] 6     —    — 

He  shall  be  confronted  with  the  witnesses  against  him.    [Amendments]      6    —    — 
He  shall  have  compulsory  process  for  obtaining  witnesses  in  his  favor. 

[Amendments] 6    —    — 

He  shall  have  the  assistance  of  counsel  in  his  defence.     [Amendments]       6    —    — 
Criminate  himself.    No  person  as  a  witness  shall  be  compelled  to.    [Amend- 
ments]        5     —     — 

Cruel  and  unusual  punishments  inflicted.  Excessive  bail  shall  not  be  re- 
quired, nor  excessive  fines  imposed,  nor.    [Amendments] 8    —    — 

D. 

Danger  as  will  not  admit  of  delay.     No  state  shall,  without  the  consent  of 

Congress,  engage  in  war,  unless  actually  invaded,  or  in  such  imminent      110      3 

Day  on  which  they  shall  vote  for  president  and  vice-president,  which  shall 
be  the  same  throughout  the  United  States.  Congress  may  determine 
the  time  of  choosing  the  electors,  and  the 2       1       3 

Day  to  day,  and  may  be  authorized  to  compel  the  attendance  of  absent  mem- 
bers. A  smaller  number  than  a  quorum  of  each  house  may  adjourn 
from 1       5       1 

Death,  resignation,  or  inability  of  the  president,  the  powers  and  duties  of 

his  office  shall  devolve  on  the  vice-president.     In  case  of  the 2      1       5 

Death,  resignation,  or  inability  of  the  president.     Congress  may  provide  by 

law  for  the  case  of  the  removal 2      1       5 

Debt  of  the  United  States,  including  debts  for  pensions  and  bounties  in- 
curred in  suppressing  insurrection  or  rebellion,  shall  not  be  ques- 
tioned.    The  validity  of  the  public.     [Amendments] 14       4     — 

Debts.    No  state  shall  make  anything  but  gold  and  silver  coin  a  tender  in 

payment  of 1     10      1 

Debts  and  provide  for  the  common  defence  and  general  welfare  of  the  Unit- 
ed States.     Congress  shall  have  power  to  pay  the 18       1 

Debts  and  engagements  contracted  before  the  adoption  of  this  Constitution 
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shall  be  as  valid  against  the  United  States  under  it  as  under  the  Con- 
federation         6    —      1 

Debts  or  obligations  incurred  in  aid  of  insurrection  or  rebellion  against  the 
United  States,  or  claims  for  the  loss  or  emancipation  of  any  slave. 
Neither  the  United  States  nor  any  state  shall  assume  or  pay  any. 
[Amendments] 14       4     — 

Declare  war,  grant  letters  of  marque  and  reprisal,  and  make  rules  concern- 
ing captures  on  land  and  water.     Congress  shall  have  power  to 1       8     11 

Defence,  promote  the  general  welfare,  etc.  To  insure  the  common.  [Pre- 
amble]      —    —    — 

Defence  and  general  welfare  throughout  the  United  States.     Congress  shall 

have  power  to  pay  the  debts  and  provide  for  the  common 1       8       1 

Defence.    In  all  criminal  prosecutions  the  accused  shall  have  the  assistance 

of  counsel  for  his.     [Amendments] 6     —    — 

Delaware  entitled  to  one  representative  in  the  first  Congress 1       2       3 

Delay.  No  state  shall,  without  the  consent  of  Congress,  engage  in  war  un- 
less actually  invaded,  or  in  such  imminent  danger  as  will  not  admit  of      1     10      3 

Delegated  to  the  United  States,  nor  prohibited  to  the  states,  are  reserved  to 

the  states  or  to  the  people.     The  powers  not.     [Amendments] 10     —     — 

Deny  or  disparage  others  retained  by  the  people.  The  enumeration  in  the 
Constitution  of  certain  rights  shall  not  be  construed  to.  [Amend- 
ments]        9     —     

Departments  upon  any  subject  relating  to  their  duties.  The  president  may 
require  the  written  opinion  of  the  principal  officers  in  each  of  the  ex- 
ecutive        2       2       1 

Departments.    Congress  may  by  law  vest  the  appointment  of  inferior  officers 

in  the  heads  of 2       2       2 

Direct  tax  shall  be  laid  unless  in  proportion  to  the  census  or  enumeration. 

No  capitation  or  other 1       9       4 

Direct  taxes  and  representatives,  how  apportioned  among  the  several  states. 

[Repealed  by  the  second  section  of  the  Fourteenth  Amendment]. ...       1       2       3 

Disability  of  the  president  and  vice-president.     Provisions  in  case  of  the. . .       2       15 

Disability.  No  person  shall  be  a  senator  or  representative  in  Congress,  or 
presidential  elector,  or  hold  any  office,  civil  or  military,  under  the 
United  States,  or  any  state,  who,  having  previously  taken  an  oath  as 
a  legislative,  executive,  or  judicial  officer  of  the  United  States,  or  of 
any  state,  to  support  the  Constitution,  afterwards  engaged  in  insur- 
rection or  rebellion  against  the  United  States.     [Amendments] 14       3     

But  Congress  may,  by  a  vote  of  two  thirds  of  each  house,  remove  such. 

[Amendments] 14      3    

Disagreement  between  the  two  houses  as  to  the  time  of  adjournment,  the 
president  may  adjourn  them  to  such  time  as  he  may  think  proper. 
In  case  of 2       3     

Disorderly  behavior.     Each  house  may  punish  its  members  for 15       2 

And  with  the  concurrence  of  two  thirds,  expel  a  member 1       5      2 

Disparage  others  retained  by  the  people.    The  enumeration  in  the  Constitution 

of  certain  rights  shall  not  be  construed  to  deny  or.     [Amendments] .       9 

Disqualification.  No  senator  or  representative  shall,  during  the  time  for 
which  he  was  elected,  be  appointed  to  any  office  under  the  United 
States  which  shall  have  been  created  or  its  emoluments  increased 
during  such  term 1       q       2 
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Disqualification  [continued].   No  person  holding  any  office  under  the  United 
States  shall  be  a  member  of  either  house  during  his  continuance  in 

office 16      2 

No  person  shall  be  a  member  of  either  house,  presidential  elector,  or 
hold  any  office  under  the  United  States,  or  any  state,  who,  having 
previously  sworn  to  support  the  Constitution,  afterwards  engaged  in 

insurrection  or  rebellion.     [Amendments] , 14      3    — 

But  Congress  may,  by  a  vote  of  two  thirds  of  each  house,  remove  such 

disability.     [Amendments] 14      3    — 

District  of  Columbia.    Congress  shall  exercise  exclusive  legislation  in  all 

cases  over  the 1      -8     17 

Dockyards.  Congress  shall  have  exclusive  authority  over  all  places  pur- 
chased for  the  erection  of 1       8     17 

Domestic  tranquillity,  provide  for  the  common   defence,  etc.     To   insure. 

[Preamble] —    —     — 

Domestic  violence.  The  United  States  shall  protect  each  state  against  inva- 
sion and 4      4     — 

Due  process  of  law.  No  person  shall  be  compelled,  in  any  criminal  case,  to 
be  a  witness  against  himself,  nor  be  deprived  of  life,  liberty,  or  prop- 
erty without.     [Amendments] 5     —    — 

No  state  shall  deprive  any  person  of  life,  liberty,  or  property  without. 

[Amendments] 14       1     — 

Duties  and  powers  of  the  office  of  president,  in  case  of  his  death,  removal,  or 

inability  to  act,  shall  devolve  on  the  vice-president 2       1       5 

In  case  of  the  disability  of  the  president  and  vice-president,  Congress 

shall  declare  what  officer  shall  act 2       1       5 

Duties,  imposts,  and  excises.     Congress  shall  have  power  to  lay  and  collect 

taxes   1       8       1 

Shall  be  uniform  throughout  the  United  States 1       8      1 

Duties  in  another  state.     Vessels  clearing  in  the  ports  of  one  state  shall  not 

be  obliged  to  pay 1       9      6 

On  imports  and  exports,  without  the  consent  of  Congress,  except  where 

necessary  for  executing  its  inspection  laws.    No  state  shall  lay  any. .       1     10       2 
Duties  on  imports  or"exports.     The  net  produce  of  all  such  duties  shall  be 

for  the  use  of  the  Treasury  of  the  United  States 1     10       2 

All  laws  laying  such  duties  shall  be  subject  to  the  revision  and  control 

of  Congress 1     10       2 

Duties  shall  be  laid  on  articles  exported  from  any  state.     No  tax  or 1       9       5 

Duty  of  tonnage  without  the  consent  of  Congress.     No  state  shall  lay  any. .       1     10      3 

E. 

Election  of  president  and  vice-president.     Congress  may  determine  the  day 

forthe 2      13 

Shall  be  the  same  throughout  the  United  States.     The  day  of  the 2      1      3 

Elections  for  senators  and  representatives.     Returns  and  qualifications  of  its 

own  members.     Each  house  shall  be  judge  of  the 1       5       1 

Elections  for  senators  and  representatives.     The  legislatures  of  the  states 

shall  prescribe  the  times,  places,  and  manner  of  holding ,  ..       14      1 

But  Congress  may,  at  any  time,  alter  such  regulations,  except  as  to  the 

places  of  choosing  senators 1      4      1 

Electors  for  members  of  the  House  of  Representatives.     Qualifications  of. . .       1       2      1 
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Electors  for  president  and  vice-president.  Each  state  shall  appoint,  in 
such  manner  as  the  legislature  thereof  may  direct,  a  number  of  elec- 
tors equal  to  the  whole  number  of  senators  and  representatives  to 

which  the  state  may  be  entitled  in  the  Congress 2       1      2 

But  no  senator  or  representative,  or  person  holding  an  office  of  trust 

or  profit  under  the  United  States,  shall  be  appointed  an  elector 2       1       2 

Congress  may  determine  the  time  of  choosing  the  electors  and  the  day 

on  which  they  shall  give  their  votes 2       1       3 

Which  day  shall  be  the  same  throughout  the  United  States 2       1       3 

The  electors  shall  meet  in  their  respective  states  and  vote  by  ballot  for 
president  and  vice-president,  one  of  whom,  at  least,  shall  not  be  an 
inhabitant  of  the  same  state  with  themselves.     [Amendments] 12    —    — 

Electors  shall  name,  in  their  ballots,  the  person  voted  for  as  president ;  and 
in  distinct  ballots  the  person  voted  for  as  vice-president.  [Amend- 
ments]       12     —     — 

They  shall  make  distinct  lists  of  the  persons  voted  for  as  president  and 
of  persons  voted  for  as  vice-president,  which  they  shall  sign  and 
certify,  and  transmit  sealed  to  the  seat  of  government,  directed  to  the 

president  of  the  Senate.     [Amendments] 12    —    — 

No  person  having  taken  an  oath  as  a  legislative,  executive,  or  judicial 
officer  of  the  United  States,  or  of  any  state,  and  afterwards  engaged 
in  insurrection  or  rebellion  against  the  United  States,  shall  be  an 

elector 14      3    

But  Congress  may,  by  a  vote  of  two  thirds  of  each  house,  remove  such 
disability.     [Amendments] 14      3    

Emancipation  of  any  slave  shall  be  held  to  be  illegal  and  void.     Claims  for 

the  loss  or.    [Amendments] 14 

Emit  bills  of  credit.    No  state  shall 1 

Emolument  of  any  kind  from  any  king,  prince,  or  foreign  state,  without  the 
consent  of  Congress.  No  person  holding  any  office  under  the  United 
States  shall  accept  any 1 

Enemies.    Treason  shall  consist  in  levying  war  against  the  United  States,  in 

adhering  to,  or  giving  aid  and  comfort  to,  their 3 

Engagements  contracted  before  the  adoption  of  this  Constitution  shall  be 

valid.    All  debts  and 6 

Enumeration  in  the  Constitution  of  certain  rights  shall  not  be  construed  to 
deny  or  disparage  others  retained  by  the  people.  The.  [Amend- 
ments]        9    

Enumeration  of  the  inhabitants  shall  be  made  within  three  years  after  the 
first  meeting  of  Congress,  and  within  every  subsequent  term  of  ten 

years  thereafter 1       2       3 

Ratio  of  representation  not  to  exceed  one  for  every  30,000  until  the  first 

enumeration  shall  be  made 1       2      3 

Equal  protection  of  the  laws.     No  state  shall  deny  to  any  person  within  its 

jurisdiction  the.     [Amendments] 14       j     

Equal  suffrage  in  the  Senate.  No  state  shall  be  deprived  without  its  con- 
sent of  its 5    

Establishment  of. this  Constitution  between  the  states  ratifying  the  same. 

The  ratification  of  nine  states  shall  be  sufficient  for  the 7    

Excessive  bail  shall  not  be  required,  nor  excessive  fines  imposed  nor  cruel 

and  unusual  punishments  inflicted.     [Amendments] 8    
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Congress  shall  have  power  to  lay  and  collect  taxes,  duties,  imposts, 

and i 

Shall  be  uniform  throughout  the  United  States.    All  duties,  imposts, 
and i 

Exclusive  legislation,  in  all  cases,  over  such  district  as  may  become  the  seat 

of  government.     Congress  shall  exercise 1 

Exclusive  legislation  over  all  places  purchased  for  the  erection  of  forts,  mag- 
azines, arsenals,  dockyards,  and  other  needful  buildings.  Congress 
shall  exercise 1 

Executive  and  judicial  officers  of  the  United  States  and  of  the  several  states 

shall  be  bound  by  an  oath  to  support  the  Constitution 6 

Executive  departments.  On  subjects  relating  to  their  duties  the  president 
may  require  the  written  opinions  of  the  principal  officers  in  each  of 

the 2 

Congress  may  by  law  vest  the  appointment  of  inferior  officers  in  the 
heads  of 2 

Executive  of  a  state.  The  United  States  shall  protect  each  state  against  in- 
vasion and  domestic  violence  on  the  application  of  the  legislature  or 
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the. 


Ex  post  facto  law  shall  be  passed.    No  bill  of  attainder  or 

Ex  post  facto  law,  or  law  impairing  the  obligation  of  contracts.     No  state 

shall  pass  any  bill  of  attainder 

Extraordinary  occasions.     The  president  may  convene  both  houses  or  either 

house  of  Congress  on 

F. 

Faith  and  credit  in  each  state  shall  be  given  to  the  acts,  records,  and  judi- 
cial proceedings  of  another  state.     Full 

Felonies  committed  on  the  high  seas.  Congress  shall  have  power  to  define 
and  punish  piracies  and 

Felony,  and  breach  of  the  peace.  Members  of  Congress  shall  not  be  privi- 
leged from  arrest  for  treason 

Fines.    Excessive  fines  shall  not  be  imposed.     [Amendments] 

Foreign  coin.  Congress  shall  have  power  to  coin  money,  fix  the  standard 
of  weights  and  measures,  and  to  regulate  the  value  of 

Foreign  nations,  among  the  states,  and  with  the  Indian  tribes.  Congress 
shall  have  power  to  regulate  commerce  with 

Foreign  power.  No  state  shall,  without  the  consent  of  Congress,  enter  into 
any  compact  or  agreement  with  any 


8       1 


8       1 


8     17 


8    17 


Executive  power  shall  be  vested  in  a  President  of  the  United  States  of  Amer- 
ica.    The 2 

Expel  a  member.    Each  house,  with  the  concurrence  of  two  thirds,  may. ...       1 
Expenditures  of  public  money  shall  be  published  from  time  to  time.     A  reg- 
ular statement  of  the  receipts  and 1 

Exporlations  from  any  state.     No  tax  or  duty  shall  be  laid  on 1 

Exports  or  imports,  except  upon  certain  conditions.    No  state  shall,  without 

the  consent  of  Congress,  lay  any  duties  on 

Laid  by  any  state  shall  be  for  the  use  of  the  Treasury.     The  net  prod 

uce  of  all  duties  on 

Shall  be  subject  to  the  revision  and  control  of  Congress.     All  laws  of 
the  states  laying  duties  on 1 


1     10 

1     10 

10 
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2       3     — 


8     10 


8       3 
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Forfeiture,  except  during  the  life  of  the  person  attainted.  Attainder  of  trea- 
son shall  not  work 3      3      2 

Formation  of  new  states.    Provisions  relating  to  the 4      3       1 

Form  of  government.     The  United  States  shall  guarantee  to  every  state  in 

this  Union  a  republican 4      4    — 

And  shall  protect  each  of  them  against  invasion ;  and  on  application  of 
the  legislature  or  of  the  executive  (when  the  legislature  cannot  be 
convened),  against  domestic  violence 4      4    — 

Forts,  magazines,  arsenals,  dockyards,  and  other  needful  buildings.  Con- 
gress shall  exercise  exclusive  authority  over  all  places  purchased  for 
the  erection  of 1       8     17 

Freedom  of  speecli  or  the  press.     Congress  shall  make  no  law  abridging  the. 

[Amendments] 1     —     — 

Free  state,  the  right  of  the  people  to  keep  and  bear  arms  shall  not  be  in- 
fringed. A  well-regulated  militia  being  necessary  to  the  security  of  a. 
[Amendments] 2     —     — 

Fugitives  from  crime  found  in  another  state  shall,  on  demand,  be  delivered 

up  to  the  authorities  of  the  state  from  which  they  may  flee 4       2       2 

Fugitives  from  service  or  labor  in  one  state,  escaping  into  another  state,  shall 

be  delivered  up  to  the  party  to  whom  such  service  or  labor  may  be  due.       4      2      3 

G. 

General  welfare  and  secure  the  blessings  of  liberty,  etc.     To-  promote  the. 

[Preamble] —     —     — 

General  welfare.  Congress  shall  have  power  to  provide  for  the  common  de- 
fence and 1       8       1 

Georgia  shall  be  entitled  to  three  representatives  in  the  first  Congress 1      2      3 

Gold  and  silver  coin  a  tender  in  payment  of  debts.     No  state  shall  make 

anything  but 1     10       1 

Good  behavior.     The  judges  of  the  Supreme  and  inferior  courts  shall  hold 

their  offices  during 3       1     — 

Government.     The  United  States  shall  guarantee  to  every  state  in  this  Union 

a  republican  form  of 4       4     — 

And  shall  protect  each  of  them  against  invasion,  and  on  application  of 
the  legislature  or  of  the  executive  (when  the  legislature  cannot  be 
convened),  against  domestic  violence 4       4     

Grand  jury.     No  person  shall  be  held  to  answer  for  a  capital  or  otherwise 

infamous  crime,  unless  on  the  presentment  of  a.     [Amendments]....       5     —     — 
Except  in  cases  arising  in  the  land  and  naval  forces,  and  in  the  militia 

when  in  aclual  service.     [Amendments] 5     

Guarantee  to  every  state  in  this  Union  a  republican  form  of  government. 

The  United  States  shall 4      4    

And  shall  protect  each  of  them  against  invasion,  and  on  application  of 
the  legislature  or  of  the  executive  (when  the  legislature  cannot  be 
convened),  against  domestic  violence 4      4    

H. 

Habeas  corpus  shall  not  be  suspended  unless  in  eases  of  rebellion  or  invasion. 

The  writ  of 19       2 

Heads  of  departments.  Congress  may,  by  law,  vest  the  appointment  of  infe- 
rior officers  in  the 2      2      2 
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Heads  of  departments.  On  any  subject  relating  to  their  duties,  the  president 
may  require  the  written  opinion  of  the  principal  officers  in  each  of 

the  executive  departments 2 

High  crimes  and  misdemeanors.  The  president,  vice-president,  and  all  civil 
officers  shall  be  removed  on  impeachment  for  and  conviction  of  trea- 
son, bribery,  or  other 2 

House  of  Representatives.    Congress  shall  consist  of  a  Senate  and 

Shall  be  composed  of  members  chosen  every  second  year 

Qualifications  of  electors  for  members  of  the 

No  person  shall  be  a  member  who  shall  not  have  attained  the  age 
of  twenty-five  years,  and  been  seven  years  a  citizen  of  the  United 
States  

The  executive  of  the  several  states  shall  issue  writs  of  election  to  fill 
vacancies  in  the 

Shall  choose  their  Speaker  and  other  officers 

Shall  have  the  sole  power  of  impeachment 

Shall  be  the  judge  of  the  elections,  returns,  and  qualifications  of  its  own 
members 

A  majority  shall  constitute  a  quorum  to  do  business 

Less  than  a  majority  may  adjourn  from  day  to  day,  and  compel  the  at- 
tendance of  absent  members 

May  determine  its  own  rules  of  proceedings 

May  punish  its  members  for  disorderly  behavior,  and,  with  the  concur- 
rence of  two  thirds,  expel  a  member 

Shall  keep  a  journal  of  its  proceedings 

Shall  not  adjourn  for  more  than  three  days  during  the  session  of  Con- 
gress without  the  consent  of  the  Senate 

Members  shall  not  be  questioned  for  any  speech  or  debate  in  either 
house,  or  in  any  other  place 

No  person  holding  any  office  under  the  United  States  shall,  while  h61d- 
ing  such  office,  be  a  member  of  the 

No  person,  while  a  member  of  either  house,  shall  be  appointed  to  an 
office  which  shall  have  been  created,  or  the  emoluments  increased, 
during  his  membership 

All  bills  for  raising  revenue  shall  originate  in  the 

The  votes  for  president  and  vice-president  shall  be  counted  in  the  pres- 
ence of  the  Senate  and.     [Amendments] 12 

If  no  person  have  a  majority  of  electoral  votes,  then  from  the  three 
highest  on  the  list  the  House  of  Representatives  shall  immediately, 
by  ballot,  choose  a  president.     [Amendments] 12 

They  shall  vote  by  states,  each  state  counting  one  vote.     [Amendments].     1 2 

A  quorum  shall  consist  of  a  member  or  members  from  two  thirds  of  the 
states,  and  a  majority  of  all  the  states  shall  be  necessary  to  the 
choice  of  a  president.     [Amendments] 12 

No  person  having  as  a  legislative,  executive,  or  judicial  officer  of  the 
United  States,  or  of  any  state,  taken  an  oath  to  support  the  Constitu- 
tion, and  afterwards  engaged  in  insurrection  or  rebellion  against  the 
United  States,  shall  be  a  member  of  the.     [Amendments] 14 

But  Congress  may,  by  a  vote  of  two  thirds  of  each  house,  remove  such 
disability.    [Amendments] 14 

II.— 40 
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Imminent  danger  as  will  not  admit  of  delay.    No  state  shall,  without  the 
consent  of  Congress,  engage  in  war,  unless  actually  invaded  or  in  such 
Immwnities.     Members  of  Congress  shall,  in  all  cases  except  treason,  felony, 
and  breach  of  the  peace,  be  privileged  from  arrest  during  their  at- 
tendance at  the  session  of  their  respective  houses,  and  in  going  and 

returning  from  the  same 

No  soldier  shall  be  quartered  in  any  house  without  the  consent  of  the 

owner  in  time  of  peace.     [Amendments] 

No  person  shall  be  twice  put  in  jeopardy  of  life  and  limb  for  the  same 

offence.     [Amendments] ; 

All  persons  born  or  naturalized  in  the  United  States,  and  subject  to  the 
jurisdiction  thereof,  are  citizens  of  the  United  States,  and  of  the  state 

in  which  they  reside.     [Amendments] 

No  state  shall  make  or  enforce  any  law  which  shall  abridge  the  privi- 
leges or  immunities  of  citizens  of  the  United  States.     [Amendments]. 
Nor  shall  any  state  deprive  any  person  of  life,  liberty,  or  property  with- 
out due  process  of  law.     [Amendments] 

Nor  deny  to  any  person  within  its  jurisdiction  the  equal  protection  of  the 

laws.     [Amendments] 

Impeachment  for  and  conviction  of  treason,  bribery,  and  other  high  crimes 
and  misdemeanors.  The  president,  vice-president,  and  all  civil  offi- 
cers shall  be  removed  upon 

Impeachment.     The  president  may  grant  reprieves  and  pardons  except  in 

cases  of 

The  House  of  Representatives  shall  have  the  sole  power  of 

The  trial  of  all  crimes  shall  be  by  jury,  except  in  cases  of 

Impeachments.     The  Senate  shall  have  the  sole  power  to  try  all 

The  Senate  shall  be  on  oath,  or  affirmation,  when  sitting  for  the  trial  of. 
When  the  President  of  the  United  States  is  tried  the  chief-justice  shall 

preside 

No  person  shall  be  convicted  without  the  concurrence  of  two  thirds  of 

the  members  present 

Judgment  shall  not  extend  beyond  removal  from  office  and  disqualifica- 
tion to  hold  office 

But  the  party  convicted  shall  be  liable  to  indictment  and  punishment 

according  to  law 

Importation  of  slaves  prior  to  1808  shall  not  be  prohibited  by  the  Congress. 

But  a  tax  or  duty  of  ten  dollars  for  each  person  may  be  imposed  on  such. 

Imports  or  exports  except  what  may  be  absolutely  necessary  for  executing  its 

inspection  laws.     No  state  shall,  without  the  consent  of  Congress,  lay 

any  imposts  or  duties  on 

Imports  or  exports  laid  by  any  state  shall  be  for  the  use  of  the  treasury. 

The  net  produce  of  all  duties  on 

Imports  or  exports  shall  be  subject  to  the  revision  and  control  of  Congress. 

All  laws  of  states  laying  duties  on .' 

Imposts  and  excises.     Congress  shall  have  power  to  lay  and  collect  taxes 

duties 

Shall  be  uniform  throughout  the  United  States.     All  taxes,  duties 

Inability  of  the  president,  the  powers  and  duties  of  his  office  shall  devolve 
on  the  vice-president.     In  case  of  the  death,  resignation,  or 
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Art.    Sec.    CI. 

Inability  of  the  president  or  vice-president.     Congress  may  provide  by  law 

for  the  case  of  the  removal,  death,  resignation,  or 2       1       5 

Indian  tribes.     Congress  shall  have  power  to  regulate  commerce  with  the. . .       18       3 

Indictment  or  presentment  of  a  grand  jury.  No  person  shall  be  held  to  an- 
swer for  a  capital  or  infamous  crime  unless  on.     [Amendments]. ...       5     —    — 

Indictment.     Except  in  cases  arising  in  the  land  or  naval  forces,  and  in  the 

militia  when  in  actual  service.     [Amendments] 5    —    — 

Indictment,  trial,  judgment,  and  punishment,  according  to  law.  The  party 
convicted  in  case  of  impeachment  shall  nevertheless  be  liable  and 
subject  to 13      7 

Infamous  crime  unless  on  presentment  or  indictment  of  a  grand  jury.     No 

person  shall  be  held  to  answer  for  a  capital  or.     [Amendments]....       5     —    — 

Inferior  courts.     Congress  shall  have  power  to  constitute  tribunals  inferior 

to  the  Supreme  Court 1       8       9 

Inferior  courts  as  Congress  may  establish.     The  judicial  power  of  the  United 

States  shall  be  vested  in  one  supreme  court  and  such 3      1     — 

The  judges  of  both  the  Supreme  and  inferior  courts  shall  hold  their 

offices  during  good  behavior 3       1     — 

Their  compensation  shall  not  be  diminished  during  their  continuance  in 

office 3      1     — 

Inferior  officers  in  the  courts  of  law,  in  the  president  alone,  or  in  the  heads 
of  departments.  Congress,  if  they  think  proper,  may  by  law  vest 
the  appointment  of 2       2       2 

Inhabitant  of  the  state  for  which  he  shall  be  chosen.  No  person  shall  be  a 
senator  who  shall  not  have  attained  the  age  of  thirty  years,  been 
nine  years  a  citizen  of  the  United  States,  and  who  shall  not,  when 
elected,  be  an 1       3       3 

Insurrection  or  rebellion  against  the  United  States.  No  person  shall  be  a  sen- 
ator or  representative  in  Congress,  or  presidential  elector,  or  hold  any 
office,  civil  or  military,  under  the  United  States,  or  any  state,  who,  hav- 
ing taken  an  oath  as  a  legislative,  executive,  or  judicial  officer  of  the 
United  States,  or  of  a  state,  afterwards  engaged  in.  [Amendments].  14 
But  Congress  may,  by  a  vote  of  two  thirds  of  each  house,  remove  such 

disabilities.     [Amendments] 14 

Debts   declared   illegal   and   void   which   were   contracted   in   aid   of. 
[Amendments] 14 

Insurrections  and  repel  invasions.     Congress  shall  provide  for  calling  forth 

the  militia  to  suppress 1 

Invasion.  No  state  shall,  without  the  consent  of  Congress,  engage  in  war 
unless  actually  invaded,  or  in  such  imminent  danger  as  will  not  ad- 
mit of  delay 1 

Invasion.     The  writ  of  habeas  corpus  shall  not  be  suspended  unless  in  case 

of  rebellion  or 1 

Invasion  and  domestic  violence.     The  United  States  shall  protect  each  state 

against 4 

Invasions.     Congress  shall  provide  for  calling  forth  the  militia  to  suppress 

insurrections  and  repel 1 

Inventors  and  autlwrs  in  their  inventions  and  writings.     Congress  may  pass 

laws  to  secure  for  limited  times  exclusive  rights  to 1       8      8 

Involuntary  servitude,  except  as  a  punishment  for  crime,  abolished  in  the 

United  States.     Slavery  and.     [Amendments] 13       1     — 
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J. 

Art.    Sec.    CI 
Jeopardy  of  life  and  limb  for  the  same  offence.     No  person  shall  be  twice 

put  in.     [Amendments] 5    —    — 

Journal  of  its  proceedings.     Each  house  shall  keep  a 1       5       3 

Judges  in  every  state  shall  be  bound  by  the  Constitution,  the  laws  and  trea- 
ties of  the  United  States,  which  shall  be  the  supreme  law  of  the  land       6     —       2 
Judges  of  the  Supreme  and  inferior  courts  shall  hold  their  offices  during 

good  behavior 3       1     — ■ 

Their  compensation  shall  not  be  diminished  during  their  continuance  in 

office 3      1    — 

Judgment  in  cases  of  impeachment  shall  not  extend  further  than  to  removal 
from  office,  and  disqualification  to  hold  any  office  of  honor,  trust,  or 

profit  under  the  United  States 1       3       1 

But  the  party  convicted  shall  nevertheless  be  liable  and  subject  to  in- 
dictment, trial,  judgment,  and  punishment  according  to  law 1       3       7 

Judicial  and  executive  officers  of  the  United  States  and  of  the  several  states 

shall  be  bound  by  an  oath  to  support  the  Constitution 6     —       3 

Judicial  power  of  the  United  States.    Congress  shall  have  power  to  constitute 

tribunals  inferior  to  the  Supreme  Court. 1       8       9 

The  judicial  power  of  the  United  States  shall  be  vested  in  one  Supreme 
Court,  and  in  such  inferior  courts  as  Congress  may  from  time  to  time 

ordain  and  establish 3       1     — 

The  judges  of  the  Supreme  and  inferior  courts  shall  hold  their  offices 

during  good  behavior 3       1     — 

Their  compensation  shall  not  be  diminished  during  their  continuance 

in  office 3       1     — 

It  shall  extend  to  all  cases  in  law  aud  equity  arising  under  the  Consti- 
tution, laws,  and  treaties  of  the  United  States .• 3      2       1 

To  all  cases  affecting  ambassadors,  other  public  ministers  and  consuls.       3       2       1 

To  all  cases  of  admiralty  and  maritime  jurisdiction 3       2       1 

To  controversies  to  which  the  United  States  shall  be  a  party 3       2       1 

To  controversies  between  two  or  more  states 3       2       1 

To  controversies  between  a  state  and  citizens  of  another  state 3       2      1 

To  controversies  between  citizens  of  different  states 3       2       1 

To  citizens  of  the  same  state  claiming  lands  under  grants  of  different 

states 3       2       1 

To  controversies  between  a  state  or  its  citizens  and  foreign  states,  citi- 
zens, or  subjects 3       2       1 

In  all  cases  affecting  ambassadors,  other  public  ministers  and  consuls, 
and  those  in  which  a  state  shall  be  a  party,  the  Supreme  Court  shall 

have  original  jurisdiction 3       2       2 

In  all  other  cases  before  mentioned  it  shall  have  appellate  jurisdiction, 
both  as  to  law  and  fact,  with  such  exceptions  and  under  such  regula- 
tions as  Congress  shall  make 3       2       2 

The  trial  of  all  crimes,  except  in  cases  of  impeachment,  shall  be  by  jurv.       3       2       3 
The  trial  shall  be  held  in  the  state  where  the  crimes  shall  have  been 

committed 

But  when  not  committed  in  a  state,  the  trial  shall  be  at  such  place  or 

places  as  Congress  may  by  law  have  directed 3      2      3 

The  judicial  power  of  the  United  States  shall  not  be  held  to  extend  to 
any  suit  in  law  or  equity  commenced  or  prosecuted  against  one  of  the 
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United  States  by  citizens  of  another  state,  or  by  citizens  or  subjects 
of  any  foreign  state.     [Amendments] 11    —    — 

Judicial  proceedings  of  every  other  state.     Full  faith  and  credit  shall  be 

given  in  each  state  to  the  acts,  records,  and 4      1    — 

Congress  shall  prescribe  the  manner  of  proving  such  acts,  records,  and 

proceedings 4      1     — 

Judiciary.  The  Supreme  Court  shall  have  original  jurisdiction  in  all  cases 
affecting  ambassadors,  other  public  ministers  and  consuls,  and  those 

in  which  a  state  mny  be  a  party 3       2       2 

The  Supreme  Court  shall  have  appellate  jurisdiction  both  as  to  law  and 

fact,  with  such  exceptions  and  regulations  as  Congress  may  make. . .       3       2       2 

Junction  of  two  or  more  states  or  parts  of  states  without  the  consent  of  the 

legislatures  and  of  Congress.     No  state  shall  be  formed  by  the 4       3       1 

Jurisdiction  of  another  state.     No  new  state  shall,  without  the  consent  of 

Congress,  be  formed  or  erected  within  the 4       3       1 

Jurisdiction,  both  as  to  law  and  fact,  with  such  exceptions  and  under  such 
regulations  as  Congress  may  make.  The  Supreme  Court  shall  have 
appellate 3       2       2 

Jurisdiction.  In  all  cases  affecting  ambassadors,  and  other  public  ministers 
and  consuls,  and  in  cases  where  a  state  is  a  party,  the  Supreme  Court 
shall  have  original 3       2       2 

Jury.     The  trial  of  all  crimes,  except  in  cases  of  impeachment,  shall  be  by.       3       2       3 
In  all  criminal  prosecutions  the  accused  shall  have  a  speedy  and  public 

trial  by.     [Amendments] 6     —     — 

All  suits  at  common  law,  where  the  value  exceeds  twenty  dollars,  shall 

be  tried  by.     [Amendments] 1    —    — 

Where  a  fact  has  been  tried  by  a  jury  it  shall  not  be  re-examined  ex- 
cept by  the  rules  of  the  common  law.     [Amendments] 1    — •    — 

Just  compensation.  Private  property  shall  not  be  taken  for  public  use  with- 
out.    [Amendments] 5    —    — 

Justice,  insure  domestic  tranquillity,  etc.     To  establish.     [Preamble] —    —    — 

L. 

Labor,  in  one  state,  escaping  into  another  state,  shall  be  delivered  up  to  the 
party  to  whom  such  service  or  labor  may  be  due.  Fugitives  from 
service  or 4 

Zand  and  naval  forces.     Congress  shall  make  rules  for  the  government  and 

regulation  of  the 1 

Law  and  fact,  with  exceptions  and  under  regulations  to  be  made  by  Con- 
gress.    The  Supreme  Court  shall  have  appellate  jurisdiction  as  to . . .       3 

Law  of  the  land.     The  Constitution,  the  laws  made  in  pursuance  thereof, 

and  treaties  of  the  United  States,  shall  be  the  supreme 6 

The  judges  in  every  state  shall  be  bound  thereby 6 

Law  of  nations.     Congress  shall  provide  for  punishing  offences  against  the.       1 

Laws.  Congress  shall  provide  for  calling  forth  the  militia  to  suppress  in- 
surrection, repel  invasion,  and  to  execute  the 1      8     15 

Laws  necessary  to  carry  into  execution  the  powers  vested  in  the  government, 
or  in  any  department  or  officer  of  the  United  States.  Congress  shall 
make  all '• 1       8     18 

Laws  and  treaties  of  the  United  States.     The  judicial  power  shall  extend  to 

all  cases  in  law  and  equity  arising  under  the  Constitution  or  the. . ..       3      2       1 
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Art.   Sec.    CL 

Legal  tender  in  payment  of  debts.    No  state  shall  make  anything  but  gold 

and  silver  coin  a 1     10       1 

Legislation  in  all  cases  over  such  district  as  may  become  the  seat  of  gov- 
ernment.    Congress  shall  exercise  exclusive 1       8     1*7 

Over  all  places  purchased  for  the  erection  of  forts,  magazines,  arsenals, 
dockyards,  and  other  needful  buildings.  Congress  shall  exercise  ex- 
clusive        1       8     17 

Legislation.  Congress  shall  have  power  to  make  all  laws  necessary  and 
proper  for  carrying  into  execution  all  the  powers  vested  by  the  Con- 
stitution in  the  government  of  the  United  States,  or  in  any  depart- 
ment or  officer  thereof 1       8     18 

Legislation.  Congress  shall  have  power  to  enforce  the  Thirteenth  Amend- 
ment by  appropriate.     [Amendments] 13       2     — 

Congress  shall  have  power  to  enforce  the  Fourteenth  Amendment  by 

appropriate.     [Amendments] 14       5     — 

Congress  shall  have  power  to  enforce  the  Fifteenth  Amendment  by 

appropriate.     [Amendments] 15       2     — 

Legislative  powers  herein  granted  shall  be  vested  in  Congress.     All 1       1     — 

Legislature,  or  the  Executive  (when  the  legislature  cannot  be  convened).  The 
United  States  shall  protect  each  state  against  invasion  and  domestic 
violence,  on  the  application  of  the 4       4     — 

Legislatures  of  two  thirds  of  the  states,  Congress  shall  call  u  convention  for 

proposing  amendments  to  the  Constitution.    On  the  application  of  the.       5     —    — 

Letters  of  marque  and  reprisal.     Congress  shall  have  power  to  grant 1       8     11 

Letters  of  marque  and  reprisal.     No  state  shall  grant 1     10       1 

Liberty  to   ourselves  and  our  posterit}',  etc.     To  secure  the  blessings  of. 

[Preamble] —    —     — 

Life,  liberty,  and  properly  without  due  process  of  law.  No  person  shall  be 
compelled,  in  any  criminal  case,  to  be  a  witness  against  himself,  or 

be  deprived  of.     [Amendments] 5     —     — 

No  state  shall  abridge  the  privileges  or  immunities  of  citizens  of  the 

United  States,  or  deprive  any  person  of.     [Amendments] 14       1     — 

Life  or  limb  for  the  same  offence.     No  person  shall  be  twice  put  in  jeopardy 

of.     [Amendments] 5     —     — 

Loss  or  emancipation  of  any  slave  shall  be  held  to  be  illegal  and  void. 

Claims  for  the.  -  [Amendments]., 14      4    — 

M. 

Magazines,  arsenals,  dockyards,  and  other  needful  buildings.   Congress  shall 

have  exclusive  authority  over  all  places  purchased  for  the  erection  of.       1       8     11 

Majority  of  each  house  shall  constitute  a  quorum  to  do  business.     A 1       5       1 

But  a  smaller  number  may  adjourn  from  day  to  day  and  may  be  au- 
thorized to  compel  the  attendance  of  absent  members 1       5       1 

Majority  of  all  the  states  shall  be  necessary  to  a  choice.  When  the  choice 
of  a  president  shall  devolve  on  the  House  of  Representatives,  a 
quorum  shall  consist  of  a  member  or  members  from  two  thirds  of 

the  states ;  but  a.     [Amendments] 12     

"When  the  choice  of  a  vice-president  shall  devolve  on  the  Senate,  » 
quorum  shall  consist  of  two  thirds  of  the  whole  number  of  senators 
and  a  majority  of  the  whole  number  shall  be  necessary  to  a  choice. 
[Amendments] 12     — 
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Maritime  jurisdiction.     The  judicial  power  shall  extend  to  all-cases  of  ad- 
miralty and 3 

Marque  and  reprisal.     Congress  shall  have  power  to  grant  letters  of 1 

No  state  shall  grant  any  letters  of 1 

Maryland  entitled  to  six  representatives  in  the  first  Congress 1 

Massachusetts  entitled  to  eight  representatives  in  the  first  Congress 1 

Measures.     Congress  shall  fix  the  standard  of  weights  and 1 

Meeting  of  Congress.    The  Congress  shall  assemble  at  least  once  in  every 
year,  and  such  meeting  shall  be  on  the  first  Monday  in  December, 

unless  they  shall  by  law  appoint  a  different  day 1 

Members  of  Congress  and  of  state  legislatures  shall  be  bound  by  oath  or  af- 
firmation to  support  the  Constitution 6 

Militia  to  execute  the  laws,  suppress  insurrections,  and  repel  invasions. 

Congress  shall  provide  for  calling  forth  the 1 

Congress  shall  provide  for  organizing,  arming,  and  disciplining  the. ...       1 
Congress  shall  provide  for  governing  such  part  of  tbem  as  may  be  em- 
ployed by  the  United  States 1 

Eeserving  to  the  states  the  appointment  of  the  officers  and  the  right  to 

train  the  militia  according  to  the  discipline  prescribed  by  Congress. .       1 
A  well-regulated  militia  being  necessary  to  the  security  of  a  free  state, 
the  right  of  the  people  to  keep  and  bear  arms  shall  not  be  infringed. 

[Amendments] 2 

Misdemeanors.     The  president,  vice-president,  and  all  civil  officers  shall  be 
removed  on  impeachment  for  and  conviction  of  treason,  bribery,  or 

other  high  crimes  and 2 

Money  on  the  credit  of  the  United  States.     Congress  shall  have  power  to 

borrow 

Eegulate  the  value  thereof  and  of  foreign  coin.     Congress  shall  have 

power  to  coin 

Shall  be  drawn  from  the  treasury  but  in  consequence  of  appropriations 

made  by  law.     No 

Shall  be  published  from  time  to  time.     A  regular  statement  and  ac- 
count of  receipts  and  expenditures  of  public 

For  raising  and  supporting  armies.     No  appropriation  of  money  shall 
be  for  a  longer  term  than  two  years 

N. 
Nations.     Congress  shall  have  power  to  regulate  commerce  with  foreign . . . 

Congress  shall  provide  for  punishing  offences  against  the  law  of 

Natural-born  citizen,  or  a  citizen  at  the  adoption  of  the  Constitution,  shall 

be  eligible  to  the  office  of  president.     No  person  except  a 2 

Naturalization.     Congress  shall  have  power  to  establish  a  uniform  rule  of.        1 
Naturalized  in  the  United  States,  and  subject  to  their  jurisdiction,  shall  be 
citizens  of  the  United  States  and  of  the  states  in  which  they  reside. 

All  persons  born,  or.     [Amendments] 14 

Naval  forces.     Congress  shall  make  rules  and  regulations  for  the  govern- 
ment and  regulation  of  the  land  and 1 

Navy.     Congress  shall  have  power  to  provide  and  maintain  a 1 

New  Hampshire  entitled  to  three  representatives  in  the  first  .Congress 1 

New  Jersey  entitled  to  four  representatives  in  the  first  Congress 1 

New  states  may  be  admitted  by  Congress  into  this  Union 4 
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Art.   Sec.   CI. 
New  states  [continued].    But  no  new  state  shall  be  formed  within  the  juris- 
diction of  another  state  without  the  consent  of  Congress 4      3       1 

Nor  shall  any  state  be  formed  by  the  junction  of  two  or  more  states,  or 
parts  of  states,  without  the  consent  of  the  legislatures  and  of  Congress.      4 

New  York  entitled  to  six  representatives  in  the  first  Congress 1 

Nobility  shall  be  granted  by  the  United  States.    No  title  of 1 

No  state  shall  grant  any  title  of 1 

Nominations  for  office  by  the  president.  The  president  shall  nominate,  and, 
by  and  with  the  advice  and  consent  of  the  Senate,  shall  appoint  am- 
bassadors and  other  public  officers 2       2       2 

He  may  grant  commissions  to  fill  vacancies  that  happen  in  the  recess  of 

the  Senate,  which  shall  expire  at  the  end  of  tlieir  next  session 2      2      3 

North  Carolina  entitled  to  five  representatives  in  the  first  Congress 1       2       3 

Number  of  electors  for  president  and  vice-president  in  each  state  shall  be 
equal  to  the  number  of  senators  and  representatives  to  which  such 
state  may  be  entitled  in  Congress 2       1       2 

0. 

Oath  of  office  of  the  President  of  the  United  States.     Form  of  the 2      1      7 

Oath  or  affirmation.     No  warrants  shall  be  issued  except  upon  probable 

cause,  supported  by.     [Amendments] 4    —    — 

Oath  or  affirmation  to  support  the  Constitution.  Senators  and  representa- 
tives, members  of  state  legislatures,  executive  and  judicial  officers  of 

the  United  States  and  of  the  several  states,  shall  be  bound  by 6 

But  no  religious  test  shall  ever  be  required  as  a  qualification  for  office.       6 
The  Senators,  when  sitting  to  try  impeachment,  shall  be  on 1 

Objections.     If  he  shall  not  approve  it,  the  president  shall  return  the  bill  to 

the  house  in  which  it  originated  with  his 1 

Obligation  of  Contracts.     No  state  shall  pass  any  ex  post  facto  law,  or  law 

impairing  the 1 

Obligations  incurred  in  aid  of  insurrection  or  rebellion  against  the  United 

States  to  be  held  illegal  and  void.     All  debts  or.     [Amendments]. . .      14 

Offence.    No  person  shall  be  twice  put  in  jeopardy  of  life  or  limb  for  the 

same.     [Amendments] 5 

Offences  against  the  law  of  nations.     Congress  shall  provide  for  punishing. .       1 

Offences  against  the  United  States,  except  in  cases  of  impeachment.     The 

president  may  grant  reprieves  or  pardons  for 2 

Office  under  the  United  States.     No  person  shall  be  a  member  of  either 

house  while  holding  any  civil 1 

No  senator  or  representative  shall  be  appointed  to  any  office  under  the 
United  States  which  shall  have  been  created,  or  its  emoluments  in- 
creased, during  the  term  for  which  he  is  elected 1       6       2 

Or  title  of  any  kind  from  any  king,  prince,  or  foreign  state,  without  the 
consent  of  Congress.  No  person  holding  any  office  under  the  United 
States  shall  accept  of  any  present,  emolument 1       9      8 

Office  of  president,  in  case  of  his  removal,  death,  resignation,  or  inability, 

shall  devolve  on  the  vice-president.     The  powers  and  duties  of  the. .       2      15 
During  the  term  of  four  years.     The  president  and  vice-president  shall 

hold 2       11 

Of  trust  or  profit  under  the  United  States,  shall  be  an  elector  for  presi- 
dent and  vice-president.     No  person  holding  an 2      1      2 
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Office,  civil  or  military,  under  the  United  States,  or  any  state,  who  had  taken 
an  oath  as  a  legislative,  executive,  or  judicial  officer  of  the  United 
States,  or  of  any  state,  and  afterwards  engaged  in  insurrection  or  re- 
bellion. No  person  shall  be  a  senator,  representative,  or  presidential 
elector,  or  hold  any.     [Amendments] 14      3    — 

Officers  in  the  president  alone,  in  the  courts  of  law,  or  in  the  heads  of  de- 
partments.    Congress  may  vest  the  appointment  of  such  inferior.. .       2      2      2 

Officers  of  the  United  States  shall  be  removed  on  impeachment  for  and  con- 
viction of  treason,  bribery,  or  other  high  crimes  and  misdemeanors. 

The  president,  vice-president,  and  all  civil 2      4    ,— 

The  House  of  Representatives  shall  choose  their  speaker  and  other 12      5 

The  Senate,  in  the  absence  of  the  vice-president,  shall  choose  a  presi- 
dent pro  tempore,  and  also  their  other 13       5 

Offices  becoming  vacant  in  the  recess  of  the  Senate  may  be  filled  by  the  pres- 
ident, the  commissions  to  expire  at  the  end  of  the  next  session 2      2      3 

One  fifth  of  the  members  present,  be  entered  on  the  journal  of  each  house. 

The  yeas  and  nays  shall,  at  the  desire  of , .       1       5      3 

Opinion  of  the  principal  officers  in  each  of  the  executive  departments  on 
any  subject  relating  to  their  duties.  The  president  may  require  the 
written 2      2      1 

Order,  resolution,  or  vote  (except  on  the  question  of  adjournment),  requir- 
ing the  concurrence  of  the  two  houses,  shall  be  presented  to  the 
president.     Every 1       7      3 

Original  jurisdiction,  in  all  cases  affecting  ambassadors,  other  public  minis- 
ters and  consuls,  and  in  which  a  state  may  be  a  party.  The  Supreme 
Court  shall  have 3       2       2 

Overt  act,  or  on  confession  in  open  court.     Conviction  of  treason  shall  be  on 

the  testimony  of  two  witnesses  to  the 3       3       1 

P. 

Pardons,  except  in  cases  of  impeachment.  The  president  may  grant  re- 
prieves and 2       2       1 

Patent  rights  to  inventors.     Congress  may  pass  laws  for  securing 1       8      8 

Peace.     Members  of  Congress  shall  not  be  privileged  from  arrest  for  treason, 

felony,  and  breach  of  the  peace 1       6       1 

No  state  shall,  without  the  consent  of  Congress,  keep  troops  or  ships  of 

war  in  time  of 1     10      3 

No  soldier  shall  be  quartered  in  any  house  without  the  consent  of  the 

owner  in  time  of.     [Amendments] 3     —     — 

Pennsylvania  entitled  to  eight  representatives  in  the  first  Congress 1       2      3 

Pensions  and  bounties,  shall  not  be  questioned.  The  validity  of  the  public 
debt  incurred  in  suppressing  insurrection  and  rebellion  against  the 

United  States,  including  the  debt  for.     [Amendments] 14      4    — 

People,  peaceably  to  assemble  and  petition  for  redress  of  grievances,  shall 

not  be  abridged  by  Congress.     The  right  of  the.     [Amendments] ...       1     —    — 
To  keep  and  bear  arms  shall  not  be  infringed.    A  well-regulated  mili- 
tia being  necessary  to  the  security  of  a  free  state,  the  right  of  the. 

[Amendments] 2    —    — 

To  be  secure  in  their  persons,  houses,  papers,  and  effects  against  un- 
reasonable searches  and  seizures  shall  not  be  violated.  The  right  of 
the.     [Amendments] 4    —    — 
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People.  The  enumeration  of  certain  rights  in  the  Constitution  shall  not 
be  held  to  deny  or  disparage  others  retained  by  the.  [Amend- 
ments]         9     —     — 

Powers  not  delegated  to  the  United  States,  nor  prohibited  to  the  states, 

are  reserved  to  the  states  or  to  the.     [Amendments] 10     —    — 

Perfect  union,  etc.     To  establish  a  more.     [Preamble] —    —     — 

Persons,  houses,  papers,  and  effects  against  unreasonable  searches  and  seiz- 
ures.    The  people  shall  be  secure  in  their.     [Amendments] 4     —    — 

Persons  as  any  state  may  think  proper  to  admit,  shall  not  be  prohibited 

prior  to  1808.     The  migration  or  importation  of  such 19       1 

But  a  tax  or  duty  of  ten  dollars  shall  be  imposed  on  the  importation  of 

each  of  such 1       9       1 

Petition  for  the  redress  of  grievances.  Congress  shall  make  no  law  abridg- 
ing the  right  of  the  people  peaceably  to  assemble  and  to.  [Amend- 
ments]        1     —    — 

Piracies  and  felonies  committed  on  the  high  seas.     Congress  shall  define 

and  punish 1       8     10 

Place  than  that  in  which  the  two  houses  shall  be  sitting.  Neither  house 
during  the  session  shall,  without  the  consent  of  the  other,  adjourn  for 
more  than  three  days,  nor  to  any  other 1       5       4 

Places  of  choosing  senators.     Congress  may  by  law  make  or  alter  regulations 

for  the  election  of  senators  and  representatives,  except  as  to  the. .. .        14       1 

Ports  of  one  state  over  those  of  another.     Preference  shall  not  be  given  by 

any  regulation  of  commerce  or  revenue  to  the 1       9       6 

Ports.    Vessels  clearing  from  the  ports  of  one  state  shall  not  pay  duties  in 

another 1       9       6 

Post-offices  and  post-roads.     Congress  shall  establish 1       8       1 

Powers  and  duties  of  the  office  shall  devolve  on  the  vice-president,  on  the 

removal,  death,  resignation,  or  inability  of  the  president.     The 2       15 

Powers  herein  granted  shall  be  vested  in  Congress.     All  legislative 1       1     — 

Powers  not  delegated  to  the  United  States,  nor  prohibited  to  the  states,  are 

reserved  to  the  states  and  to  the  people.     [Amendments] 10    —     — 

The  enumeration  of  certain  rights  in  this  Constitution  shall  not  be  held 

to  deny  or  disparage  others  retained  by  the  people.     [Amendments].       9     —     — 

Powers  vested  by  the  Constitution  in  the  government  or  in  any  department 
or  officer  of  the  United  States.  Congress  shall  make  all  laws  neces- 
sary to  carry  into  execution  the 1       S     18 

Preference,  by  any  regulation  of  commerce  or  revenue,  shall  not  be  given  to 

the  ports  of  one  state  over  those  of  another 1       9       6 

Prejudice  any  claims  of  the  United  States  or  of  any  particular  state  in  the 
territory  or  property  of  the  United  States.  Nothing  in  this  Consti- 
tution shall 4       3       2 

Present,  emolument,  office,  or  title  of  any  kind  whatever  from  any  king, 
prince,  or  foreign  state.  No  person  holding  any  office  under  the 
United  States  shall,  without  the  consent  of  Congress,  accept  any. ...        1       9       8 

Presentment  or  indictment  of  a  grand  jury,  except  in  cases  arising  in  the 
land  or  naval  forces,  or  in  the  militia  when  in  actual  service.  No 
person  shall  be  held  to  answer  for  a  capital  or  otherwise  infamous 
crime,  unless  on  a.     [Amendments] 5     

President  of  the  United  Slates.  The  senate  shall  choose  a  president  pro  tem- 
pore when  the  vice-president  shall  exercise  the  office  of,. 1       3      5 
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Arl 
President  of  the  United  States  [continued].     The  chief -justice  shall  preside 
upon  the  trial  of  the 

Shall  approve  and  sign  all  bills  passed  by  Congress  before  they  shall 
become  laws 

Shall  return  to  the  house  in  which  it  originated,  with  his  objections, 
any  bill  which  he  shall  not  approve '. 

If  not  returned  within  ten  days  (Sundays  excepted),  it  shall  become  a 
law,  unless  Congress  shall  adjourn  before  the  expiration  of  that  time. 

Every  order,  resolution,  or  vote  which  requires  the  concurrence  of  both 
houses,  except  on  a  question  of  adjournment,  shall  be  presented  to 
the 

If  disapproved  by  him,  shall  be  returned  and  proceeded  on  as  in  the 
case  of  a  bill 1 

The  executive  power  shall  be  vested  in  a 2 

He  shall  hold  his  office  during  the  term  of  four  years 2 

In  case  of  the  removal  of  the  president  from  office,  or  of  his  death,  res- 
ignation, or  inability  to  discharge  the  duties  of  his  office,  the  vice-pres- 
ident shall  perform  the  duties  of 2 

Congress  may  declare,  by  law,  in  case  of  the  removal,  death,  resigna- 
tion, or  inability  of  the  president,  what  officer  shall  act  as 2 

The  president  shall  receive  a  compensation  which  shall  not  be  increased 
or  diminished  during  his  term,  nor  shall  he  receive  any  other  emol- 
ument from  the  United  States 2 

Before  lie  enters  upon  the  execution  of  his  office  he  shall  take  an  oath 
of  office 2 

Shall  be  commander-in-chief  of  the  army  and  navy,  and  of  the  militia 
of  the  states  when  called  into  actual  service 2 

He  may  require  the  opinion,  in  writing,  of  the  principal  officers  in  each 
of  the  executive  departments 2 

He  may  grant  reprieves  or  pardons  for  offences,  except  in  cases  of  im- 
peachment         2 

He  may  make  treaties,  by  and  with  the  advice  and  consent  of  the  Sen- 
ate, two  thirds  of  the  senators  present  concurring 2 

He  may  appoint,  by  and  with  the  advice  and  consent  of  the  Senate,  am- 
bassadors, other  public  ministers  and  consuls,  judges  of  the  Supreme 
Court,  and  all  other  officers  whose  appointments  may  be  authorized 
by  law  and  not  herein  provided  for 2 

Congress  may  vest  the  appointment  of  inferior  officers  in  the 2 

lie  may  fill  up  all  vacancies  that  may  happen  in  the  recess  of  the  Senate 
by  commissions  which  shall  expire  at  the  end  of  their  next  session. .       2 

He  shall  give  information  to  Congress  of  the  state  of  the  Union,  and 
recommend  measures 2 

On  extraordinary  occasions  he  may  convene  both  houses  or  either  house 
of  Congress 2 

In  case  of  disagreement  between  the  two  houses  as  to  the  time  of  ad- 
journment, he  may  adjourn  them  to  such  time  as  he  may  think  proper.       2 

He  shall  receive  ambassadors  and  other  public  ministers 2 

He  shall  take  care  that  the  laws  be  faithfully  executed 2 

He  shall  commission  all  the  officers  of  the  United  States 2 

On  impeachment  for,  and  conviction  of,  treason  bribery,  or  other  high 
crimes  and  misdemeanors,  shall  be  removed  from  office.    The 2 
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Art.   Sec.     CI. 
President  of  the  United  States  [continued].     No  person  except  a  natural  born 
citizen,  or  a  citizen  of  the  United  States  at  the  adoption  of  the  Consti- 
tution, shall  be  eligible  to  the  office  of 2      1      4 

No  person  who  shall  not  have  attained  the  age  of  thirty-five  years,  and 
been  fourteen  years  a  citizen  of  the  United  States,  shall  be  eligible  to 

the  office  of .. ." 2       1       4 

President  and  vice-president.  Manner  of  clwosing.  Each  state,  by  its  legis- 
lature, shall  appoint  a  number  of  electors  equal  to  the  whole  number 
of  senators  and  representatives  to  which  the  state  may  be  entitled  in 
the  Congress 2       12 

No  senator  or  representative  or  person  holding  an  office  of  trust  or 

profit  under  the  United  States  shall  be  an  elector 2       1       2 

Congress  may  determine  the  time  of  choosing  the  electors  and  the  day 
on  which  they  shall  give  their  votes,  which  day  shall  be  the  same 
throughout  the  United  States 2      1       3 

The  electors  shall  meet  in  their  respective  states  and  vote  by  bal- 
lot for  president  and  vice-president,  one  of  whom,  at  least,  shall 
not  be  an  inhabitant  of  the  same  state  with  themselves.  [Amend- 
ments]       12     —     — 

They  shall  name,  in  distinct  ballots,  the  person  voted  for  as  president, 

and  the  person  voted  for  as  vice-president.     [Amendments] 12     —    — 

They  shall  make  distinct  lists  of  the  persons  voted  for  as  president  and 
as  vice-president,  which  they  shall  sign  and  certify,  and  transmit 
sealed  to  the  president  of  the  Senate  at  the  seat  of  government. 
[Amendments] 12     —     — 

The  president  of  the  Senate  shall,  in  the  presence  of  the  Senate  and 
House  of  Representatives,  open  all  the  certificates,  and  the  votes  shall 
then  be  counted.     [Amendments] 12    —    — 

The  person  having  the  greatest  number  of  votes  shall  be  the  president, 
if  such  number  be  a  majority  of  the  whole  number  of  electors  ap- 
pointed.    [Amendments] 12     —     — 

If  no  person  have  such  majority,  then  from  the  persons  having  the 
highest  numbers,  not  exceeding  three,  on  the  list  of  those  voted  for 
as  president,  the  House  of  Representatives  shall  choose  immediately, 
by  ballot,  the  president.     [Amendments] 12    —     — 

In  choosing  the  president,  the  votes  shall  be  taken  by  states,  the  repre- 
sentation from  each  state  having  one  vote.     [Amendments] 12    —    — 

A  quorum  for  this  purpose  shall  consist  of  a  member  or  members  from 
two  thirds  of  the  states,  and  a  majority  of  all  the  states  shall  be 
necessary  to  a  choice.     [Amendments] 12    —    — 

But  if  no  choice  shall  be  made  before  the  4th  of  March  next  following, 
then  the  vice-president  shall  act  as  president,  as  in  the  case  of  the 

death  or  disability  of  the  president.     [Amendments] 12     ^-     — 

President  of  the  Senate,  but  shall  have  no  vote  unless  the  Senate  be  equally 

divided.     The  vice-president  shall  be 1      3      4 

President  pro  tempore.    In  the  absence  of  the  vice-president  the  Senate  shall 

choose  a : 1      3      5 

When  the  vice-president  shall  exercise  the  office  of  President  of  the 

United  States,  the  Senate  shall  choose  a 1       3      5 

Press.     Congress  shall  pass  no  law  abridging  the  freedom  of  speech  or  of 

the.     [Amendments] \    
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Previous  condition  of  servitude.  The  right  of  citizens  of  the  United  States 
to  vote  shall  not  be  denied  or  abridged  by  the  United  States,  or  by 
any  state,  on  account  of  race,  color,  or.     [Amendments] 15       1     — 

Private  properly  shall  not  be  taken  for  public  use  without  just  compensa- 
tion.    [Amendments] 5    —    — 

Privilege.  Senators  and  representatives  shall,  in  all  cases  except  treason, 
felony,  and  breach  of  the  peace,  be  privileged  from  arrest  during 
their  attendance  at  the  session  of  their  respective  houses,  and  in 

going  to  and  returning  from  the  same 1       6       1 

They  shall  not  be  questioned  for  any  speech  or  debate  in  either  house, 
in  any  other  place 1       6      1 

Privileges  and  immunities  of  citizens  of  the  United  States.  The  citizens  of 
each  state  shall  be  entitled  to  all  the  privileges  and  immunities  of  the 

citizens  of  the  several  states 4      2       1 

No  soldier  shall  be  quartered  in  any  house  without  the  consent  of  the 

owner  in  time  of  peace.     [Amendments] 3     

No  person  shall  be  twice  put  in  jeopardy  of  life  and  limb  for  the  same 

offence.     [Amendments] 5 

All  persons  born  or  naturalized  in  the  United  States,  and  subject  to  the 
jurisdiction  thereof,  are  citizens  of  the  United  States,  and  of  the  state 

in  which  they  reside.     [Amendments] 14       1     — 

No  state  shall  make  or  enforce  any  law  which  shall  abridge  the 
privileges  or  immunities  of  citizens  of  the  United  States.  [Amend- 
ments]      14       i     

No  state  shall  deprive  any  person  of  life,  liberty,  or  property  without 

due  process  of  law.     [Amendments] 14      1     — 

Nor  deny  to  any  person  within  its  jurisdiction  the  equal  protection  of 

its  laws.     [Amendments] 14       1     — ■ 

Prizes  captured  on  land  or  water.  Congress  shall  make  rules  concern- 
ing        1       8     11 

Probable  cause.  The  right  of  the  people  to  be  secure  in  their  persons,  houses, 
papers,  and  effects,  against  unreasonable  searches  and  seizures, 
shall  not  be  violated,  and  no  warrant  shall  issue  for  such  but  upon. 
[Amendments] 4    —    — 

Process  -for  obtaining  witnesses  in  his  favor.     In  all  criminal  prosecutions 

the  accused  shall  have.     [Amendments] 6     —     — 

Process  of  law.  No  person  shall  be  compelled  in  any  criminal  case  to  be  a 
witness  against-  himself,  or  be  deprived  of  life,  liberty,  or  property 

without  due.     [Amendments] 5     —     — 

No  state  shall  deprive  any  person  of  life,-  liberty,  or  property  without 

due.     [Amendments] 14      1     — 

Progress  of  science  and  useful  arts.     Congress  shall  have  power  to  promote 

the 18      8 

Property  of  the  United  States.     Congress  may  dispose  of  and  make  all 

needful  rules  and  regulations  respecting  the  territory  or 4      3       2 

Property  without  due  process  of  law.  No  person  shall  be  compelled  in  any 
criminal  case  to  be  a  witness  against  himself,  nor  shall  he  be  de- 
prived of  his  life,  liberty,  or.     [Amendments] 5     —     — 

No  state  shall  abridge  the  privileges  or  immunities  of  citizens  of  the 
United  States,  nor  deprive  any  person  of  his  life,  liberty,  or.  [Amend- 
ments]      14      1    — 
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Art.    Sec.    CI. 
Prosecutions.    The  accused  shall  have  a  speedy  and  public  trial  in  all  crim- 
inal.    [Amendments] ^ 6    —    — 

He  shall  be  tried  by  a  jury  in  the  state  or  district  where  the 'crime 

was  committed.     [Amendments] 6     —     — 

He  shall  be  informed  of  the  nature  and  cause  of  the  accusation. 

[Amendments] 6     —    — 

He  shall  be  confronted  with  the  witnesses  against  him.    [Amendments]       6     —     — 
He  shall  have  compulsory  process  for  obtaining  witnesses.     [Amend- 
ments]         6     —     — 

He  shall  have  counsel  for  his  defence.     [Amendments] 6     —     — 

Protection  of  the  laws.  No  state  shall  deny  to  any  person  within  its  jurisdic- 
tion the  equal.     [Amendments] 11       1     — 

Public  debt  of  the  United  States,  incurred  in  suppressing  insurrection  or 
rebellion,  shall  not  be  questioned.  The  validity  of  the.  [Amend- 
ments]      14       4     — 

Public  safety  may  require  it.  The  writ  of  habeas  corpus  shall  not  be  suspend- 
ed, unless  when  in  cases  of  rebellion  or  invasion  the 1       9       2 

Public  trial  by  jury.     In' all  criminal  prosecutions  the  accused  shall  have  a 

speedy  and.     [Amendments] 6     —     — 

Public  use.  Private  property  shall  not  be  taken  for,  without  just  compensa- 
tion.    [Amendments] 5     —    — 

Punishment  according  to  law.  Judgment  in  cases  of  impeachment  shall  not 
extend  further  than  to  removal  from,  and  disqualification  for,  office ; 
but  the  party  convicted  shall  nevertheless  be  liable  and  subject  to  in- 
dictment, trial,  judgment,  and 1       3       1 

Punishments  inflicted.     Excessive  bail  shall  not  be  required,  nor  excessive 

fines  imposed,  nor  cruel  and  unusual.     [Amendments] 8    —    — 

Q. 

Qualification  for  office.     No  religious  test  shall  ever  be  required  asa 6     —       3 

Qualifications  of  electors  of  members  of  the  House  of  Representatives  shall 
be  the  same  as  electors  for  the  most  numerous  branch  of  the  state 

legislature 1       2       1 

Qualifications  of  members  of  the  House  of  Representatives.  They  shall  be 
twenty-five  years  of  age,  seven  years  a  citizen  of  the  United  States, 

and  an  inhabitant  of  the  state  in  which  chosen 1       2       2 

Of  senators.     They  shall  be  thirty  years  of  age,  nine  years  a  citizen  of 

the  United  States,  and  an  inhabitant  of  the  state  in  which  chosen.  . .        13       3 
Of  its  own  members.     Each  house  shall  be  the  judge  of  the  election, 

returns,  and 1       5       1 

Of  the  president.     No  person  except  a  natural-born  citizen,  or  a  citizen 
of  the  United  States  at  the  time  of  the  adoption  of  the  Constitution, 

shall  be  eligible  to  the  office  of  president 2      1      i 

Neither  shall  any  person  be  eligible  to  the  office  of  president  who  shall 
not  have  attained  the  age  of  thirty-five  years,  and  been  fourteen  years 

a  resident  within  the  United  States 2       1       i 

Of  the  vice-president.     No  person  constitutionally  ineligible  to  the  office 
of  president  shall  be  eligible  to  that  of  vice-president.    [Amendments]     12    —    — 
Quartered  in  any  house  without  the  consent  of  the  owner  in  time  of  peace. 

No  soldier  shall  be.     [Amendments] 3     

Quorum  to  do  business.     A  majority  of  each  house  shall  constitute  a 1'      5      1 
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Art.    Sec.    CI. 
Quorum  to  do  business  [continued].    But  a  smaller  number  than  a  quorum 
may  adjourn  from  day  to  day  and  may  be  authorized  to  compel  the 

attendance  of  absent  members 1       5       1 

Of  the  House  of  Representatives  for  choosing  a  president  shall  consist 
of  a  member  or  members  from  two  thirds  of  the  states,  and  a  major- 
ity of  all  the  states  shall  be  necessary  to  a  choice.     [Amendments]..     12     —     — 
Quorum  to  elect  a  vice-president  by  the  Senate.     Two  thirds  of  the  whole 

number  of  senators  shall  be  a.     [Amendments] 12    —    — 

A   majority  of   the   whole   number   shall    be   necessary  to  a   choice. 

[Amendments] 12     —    — 

K. 

Race,  color,  or  previous  condition  of  servitude.  The  right  of  citizens  of  the 
United  States  to  vote  shall  not  be  denied  or  abridged  by  the  United 
States  or  by  any  state  on  account  of.     [Amendments] 15       1     — 

Ratification  of  amendments  to  the  Constitution  shall  be  by  the  legislatures 
of  three  fourths  of  the  several  states  or  by  conventions  in  three 
fourths  of  the  states,  accordingly  as  Congress  may  propose 6     —    — 

Ratification  of  the  conventions  of  nine  states  shall  be  sufficient  to  establish 

the  Constitution  between  the  states  so  ratifying  the  same 7     —     — 

Ratio  of  Tepresentation  until  the  first  enumeration  under  the  Constitution 

shall  be  made  not  to  exceed  one  for  every  thirty  thousand 1       2       3 

Ratio  of  representation  shall  be  apportioned  among  the  several  states  ac- 
cording to  their  respective  numbers,  counting  the  whole  number 
of  persons  in  each  state,  excluding  Indians  not  taxed.  [Amend- 
ments]      14       2     — 

Ratio.  But  when  the  right  to  vote  for  presidential  electors  or  members  of 
Congress,  or  the  legislative,  executive,  and  judicial  officers  of  the 
state,  except  for  engaging  in  rebellion  or  other  crime,  shall  be  denied 
or  abridged  by  a  state,  the  basis  of  representation  shall  be  reduced 
therein  in  the  proportion  of  such  denial  or  abridgment  of  the  right  to 
vote.     [Amendments] 14       2     — 

Rebellion  against  the  United  States.  Persons  who,  while  holding  certain 
federal  and  state  offices,  took  an  oath  to  support  the  Constitution, 
afterwards  engaged  in  insurrection  or  rebellion,  disabled  from  hold- 
ing office  under  the  United  States.     [Amendments] 14       3     — 

But  Congress  may,  by  a  vote  of  two  thirds  of  each  house,  remove  such 

disability.     [Amendments] 14       3     — 

Rebellion  against  the  United  States.  Debts  incurred  for  pensions  and  boun- 
ties for  services  in  suppressing  the  rebellion  shall  not  be  questioned. 

[Amendments] 14      4    — 

All  debts  and  obligations  incurred  in  aid  of  the  rebellion,  and  all  claims 
for  the  loss  or  emancipation  of  slaves,  declared  and  held  to  be  illegal 
and  void.     [Amendments] 14      4    — 

Rebellion  or  invasion.     The  writ  of  habeas  corpus  shall  not  be  suspended 

except  when  the  public  safety  may  require  it  in  cases  of 1      9      2 

Receipts  and  expenditures  of  all  public  money  shall  be  published  from  time 

to  time.     A  regular  statement  of 1       9       7 

Recess  of  the  Senate.  The  president  may  grant  commissions,  which  shall  ex- 
pire at  the  end  of  the  next  session,  to  fill  vacancies  that  may  happen 
during  the 2      2      3 
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Art.   Sec.    CI. 
Reconsideration  of  a  bill  returned  by  the  president  with  his  objections.    Pro- 
ceedings to  be  had  upon  the 1       7       2 

Records,  and  judicial  proceedings  of  every  other  state.     Full  faith  and  credit 

shall  be  given  in  each  state  to  the  acts 4      1    — 

Congress  shall  prescribe  the  manner  of  proving  such  acts,  records,  and 

proceedings ■ 4       1     — 

Redress  of  grievances.    Congress  shall  make  no  law  abridging  the  right  of  the 

people  peaceably  to  assemble  and  to  petition  for  the.    [Amendments]       1     —     — 
Regulations,  except  as  to  the  places  of  choosing  senators.     The  time,  places, 
and  manner  of  holding  elections   for  senators  and  representatives 
shall  be  prescribed  by  the  legislatures  of  the  states,  but  Congress 

may,  at  any  time,  by  law,  make  or  alter  such 1       4       1 

Regulations  of  commerce  or  revenue.     Preference  to  the  ports  of  one  state 

over  those  of  another  shall  not  be  given  by  any ; 1       9       6 

Religion  or  prohibiting  the  free  exercise  thereof.     Congress  shall  make  no 

law  respecting  the  establishment  of.     [Amendments] 1     ■ — •     — 

Religious  test  shall  ever  be  required  as  a  qualification  for  any  office  or  pub- 
lic trust  under  the  United  States.     No 6     —       3 

Removal  of  the  president  from  office,  the  same  shall  devolve  on  the  vice- 
president.     In  case  of  the 2       2       1 

Representation.     No  state,  without  its  consent,  shall  be  deprived  of  its  equal 

suffrage  in  the  Senate 5     —    — 

Representation  and  direct  taxation,  how  apportioned  among  the  several 
states.  [This  provision  is  changed  by  the  second  section  of  the  Four- 
teenth Amendment] : 12      3 

Representation  until  the  first  enumeration  under  the  Constitution  not  to  ex- 
ceed one  for  every  thirty  thousand.     The  ratio  of 1       2       3 

Representation  in  any  state.  The  executive  thereof  shall  issue  writs  of  elec- 
tion to  fill  vacancies  in  the 1       2       4 

Representation  among  the  several  states  shall  be  according  to  their  respec- 
tive numbers,  counting  the  whole  number  of  persons  in  each  state, 

excluding  Indians  not  taxed.     The  ratio  of.     [Amendments] 14       2     — 

But  where  the  right  to  vote  in  certain  federal  and  state  elections  is 
abridged  for  any  cause  other  than  rebellion  or  other  crime,  the  basis 

of  representation  shall  be  reduced.     [Amendments] 14       2     — 

Representatives.     Congress  shall  consist  of  a  Senate  and  House  of 1       1     — ■ 

Qualifications  of  electors  of  members  of  the  House  of 1       2       1 

No  person  shall  be  a  representative  who  shall  not  have  attained  the  age 
of  twenty-five  years,  been  seven  years  a  citizen  of  the  United  States, 

and  an  inhabitant  of  the  state  in  which  he  shall  be  chosen 1       2       2 

And  direct  taxes,  how  apportioned  among  the  several  states.     [Amend- 
ed by  the  second  section  of  the  Fourteenth  Amendment] 1       2       3  - 

Shall  choose  their  speaker  and  other  officers.     The  House  of 1       2       5 

Shall  have  the  sole  power  of  impeachment.     The  House  of '.....       1       2-'      5 

Executives  of  the  states  shall  issue  writs  of  election  to  fill  vacancies  in 

the  House  of 1       2      4 

The  times,  places,  and  manner  of  choosing  representatives  shall  be  pre- 
scribed by  the  legislatures  of  the  states 1      4      l 

But  Congress  may  at  any  time  by  law  make  or  alter  such  regulations 

except  as  to  the  places  of  choosing  senators 1      4      l 

And  senators  shall  receive  a  compensation  to  be  ascertained  by  law. ...       1       6       1 
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Art.   Sec.    CI. 
Representatives  [continued].     Shall  in  all  cases,  except  treason,  felony,  and 
breach  of  the  peace,  be  privileged  from  arrest  during  attendance  at 
the  session  of  the  House,  and  in  going  to  and  returning  from  the  same.       1       6      1 
Shall  not  be  questioned  in  any  other  place  for  any  speech  or  debate. 

Members  of  the  House  of 1      6       1 

No  member  shall  be  appointed  during  his  term  to  any  civil  office  which 
shall  have  been  created,  or  the  emoluments  of  which  shall  have  been 

increased,  during  such  term 1      6      2 

No  person  holding  any  office  under  the  United  States  shall,  while  hold- 
ing such  office,  be  a  member  of  the  House  of 16      2 

All  bills  for  raising  revenue  shall  originate  in  the  House  of 1       1       1 

No  senator  or  representative  shall  be  an  elector  for  president  or  vice- 
president 2       1       2 

Representatives  shall  be  bound  by  an  oath  or  affirmation  to  support  the  Con- 
stitution of  the  United  States.     The  senators  and 6    —      3 

Representatives  among  the  several  states.  Provisions  relative  to  the  appor- 
tionment of.     [Amendments] 14       2     — 

Representatives  and  Senators.     Prescribing  certain  disqualifications  for  office 

as.     [Amendments] 14       3     — 

But  Congress  may,  by  a  vote  of  two  thirds  of  each  house,  remove  such 

disqualification.     [Amendments] 14       3     — 

Reprieves  and  pardons  except  in  cases  of  impeachment.     The  president  may 

grant 2       2       1 

Reprisal.     Congress  shall  have  power  to  grant  letters  of  marque  and 1       8     11 

No  state  shall  grant  any  letters  of  marque  and 1     10       1 

Republican  form  of  government.     The  United  States  shall  guarantee  to  every 

state  in  this  Union  a 4       4    — 

And  shall  protect  each  of  them  against  invasion ;  and  on  the  application 
of  the  legislature,  or  of  the  executive  (when  the  legislature  cannot 

be  convened),  against  domestic  violence 4      4    — 

Reserved  rights  of  the  states  and  the  people.  The  enumeration  in  the 
Constitution  of  certain  rights  shall  not  be  construed  to  deny  or  dis- 
parage others  retained  by  the  people.     [Amendments] 9     —    — 

The  powers  not  delegated  to  the  United  States  by  the  Constitution,  or 
prohibited  by  it  to  the  states,  are  reserved  to  the  states  respectively, 

or  to  the  people.     [Amendments] 10    —    — 

Resignation,  or  inability  of  the  president,  the  duties  and  powers  of  his  office 

shall  devolve  on  the  vice-president.     In  case  of  the  death 2       15 

Resignation,  or  inability  of  the  president.     Congress  may  by  law  provide  for 

the  case  of  the  removal,  death 2      1      5 

Resolution,  or  vote  (except  on  a  question  of  adjournment)  requiring  the  con- 
currence of  the  two  houses  shall,  before  it  becomes  a  law,  be  pre- 
sented to  the  president.     Every  order 1       *l       3 

Revenue  shall  originate  in  the  House  of  Representatives.    All  bills  for  rais- 

ing 1       1       * 

Revenue.    Preference  shall  not  be  given  to  the  ports  of  one  state  over  those 

-  of  another  by  any  regulations  of  commerce  or 1       9      8 

Rhode  Island  entitled  to  one  representative  in  the  first  Congress 1      2      3 

Right  of  Petition.  Congress  shall  make  no  law  abridging  the  right  of  the 
people  peaceably  to  assemble  and  to  petition  for  the  redress  of  griev- 
ances.    [Amendments] 1 

II.— 41 
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Art.    Sec.    CL 


Right  to  keep  and  bear  arms.  A  well-regulated  militia  being  necessary  to 
tlie  security  of  a  free  state,  the  right  of  tlie  people  to  keep  and  bear 
arms  shall  not  be  infringed.     [Amendments] 2 

Rights  in  the  Constitution  shall  not  be  construed  to  deny  or  disparage  others 
retained  by  tlie  people.  The  enumeration  of  certain.  [Amend- 
ments]         9 

Rights  not  delegated  to  the  United  States  nor  prohibited  to  the  states  are 

reserved  to  the  states  or  to  the  people.     [Amendments] 10 

Rules  of  its  proceedings.    Each  House  may  determine  the 1 

Rides  and  regulations  respecting  the  territory  or  other  property  of  the  United 

States.     Congress  shall  dispose  of  and  make  all  needful 4 

Rules  of  the  common  law.     All  suits  involving  over  twenty  dollars  shall  be 

tried  by  jury  according  to  the.     [Amendments] 7 

No  fact  tried  by  a  jury  shall  be  re-examined  except  according  to  the. 
[Amendments] 7 


Science,  and  the  useful  arts,  by  securing  to  authors  and  inventors  the  exclusive 
right  to  their  writings  and  discoveries.     Congress  shall  have  power  to 

promote  the  progress  of 1 

Searches  and  seizures  shall  not  be  violated.     The  right  of  the  people  to  be 

secure  against  unreasonable.     [Amendments] 4 

And  no  warrants  shall  be  issued  but  upon  probable  cause,  on  oath  or 
affirmation,  describing  the  place  to  be  searched  and  the  person  or 

things  to  be  seized.     [Amendments] 4 

Seat  of  government.      Congress   shall  exercise  exclusive  legislation  in  all 

cases  over  such  district  as  may  become  the 

Securities  and  current  coin  of  the  United  States.     Congress  shall  provide 

for  punishing  the  counterfeiting  of  the 

Security  of  a  free  state,  the  right  of  the  people  to  keep  and  bear  arms  shall 
not  be  infringed.     A  well-regulated  militia  being  necessary  to  the. 

[Amendments] 

Senate  and  House  of  Representatives.     The  Congress  of  the  United  States 

shall  consist  ofa 

Senate  of  the  United  States.     The  Senate  shall  be  composed  of  two  senators 

from  each  state,  chosen  by  the  legislature  for  six  years 

If  vacancies  happen  during  the  recess  of  the  legislature  of  a  state,  the 
executive  thereof  may  make  temporary  appointments  until  the  next 

meeting  of  the  legislature 

The  vice-president  shall  be  president  of  the  Senate,  but  shall  have  no 

vote  unless  the  Senate  be  equally  divided 

The  Senate  shall  choose  their  other  officers,  and  also  a  president  pro 
tempore  in  the  absence  of  the  vice-president,  or  when  he  shall  exercise 

the  office  of  president 

The  Senate  shall  have  the  sole  power  to  try  all  impeachments.     When 

sitting  for  that  purpose  they  shall  be  on  oath  or  affirmation 

When  the  President  of  the  United  States  is  tried  the  chief-justice  shall 
preside,  and  no  person  shall  be  convicted  without  the  concurrence  of 

two  thirds  of  the  members  present 

It  shall  be  the  judge  of  the  elections,  returns,  and  qualifications  of  its 
own  members 
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Senate  of  the  United  States  [continued].  A  majority  shall  constitute  a  quo- 
rum to  do  business,  but  a  smaller  number  may  adjourn  from  day  to 
day,  and  may  be  authorized  to  compel  the  attendance  of  absent  mem- 
bers   

It  may  determine  the  rules  of  its  proceedings,  punish  a  member  for  dis- 
orderly behavior,  and,  with  the  concurrence  of  two  thirds,  expel  a 
member 1 

It  shall  keep  a  journal  of  its  proceedings  and  from  time  to  time  publish 
the  same,  except  such  parts  as  may  in  their  judgment  require  secrecy.       1 

It  shall  not  adjourn  for  more  than  three  days  during  a  session  without 
the  consent  of  the  other  house 1 

It  may  propose  amendments  to  bills  for  raising  revenue,  but  such  bills 
shall  originate  in  the  House  of  Representatives 1 

The  Senate  shall  advise  and  consent  to  the  ratification  of  all  treaties, 
provided  two  thirds  of  the  members  present  concur 2 

It  shall  advise  and  consent  to  the  appointment  of  ambassadors,  other 
public  ministers  and  consuls,  judges  of  the  Supreme  Court,  and  all 
other  officers  not  herein  otherwise  provided  for 2 

It  may  be  convened  by  the  president  on  extraordinary  occasions 2 

No  state,  without  its  consent,  shall  be  deprived  of  its  equal  suffrage  in 

the  Senate 5 

Senators.  They  shall,  immediately  after  assembling,  under  their  first  elec- 
tion, be  divided  into  three  classes,  so  that  the  seats  of  one  third  shall 
become  vacant  at  the  expiration  of  every  second  year ; 

No  person  shall  be  a  senator  who  shall  not  be  thirty  years  of  age,  nine 
years  a  citizen  of  the  United  States,  and  an  inhabitant  when  elected 
of  the  state  for  which  he  shall  be  chosen 

The  times,  places,  and  manner  of  choosing  senators  may  be  fixed  by 
the  legislature  of  a  state,  but  Congress  may  by  law  make  or  alter 
such  regulations,  except  as  to  the  places  of  choosing 

If  vacancies  happen  during  the  recess  of  the  legislature  of  a  state,  the 
executive  thereof  may  make  temporary  appointments  until  the  next 
meeting  of  the  legislature 

They  shall  in  all  cases,  except  treason,  felony,  and  breach  of  the  peace, 
be  privileged  from  arrest  during  their  attendance  at  the  session  of 
the  Senate  and  in  goiDg  to  and  returning  from  the  same 

Senators  and  representatives  shall  receive  a  compensation  to  be  ascer- 
tained by  law 

Senators  and  representatives  shall  not  be  questioned  for  any  speech  or 
debate  in  either  house  in  any  other  place 

No  senator  or  representative  shall,  during  the  time  for  which  he  was 
elected,  be  appointed  to  any  civil  office  under  the  United  States  which 
shall  have  been  created,  or  of  which  the  emoluments  shall  have  been 
increased,  during  such  term 

No  person  holding  any  office  under  the  United  States  shall  be  a  member 
of  either  house  during  his  continuance  in  office 

No  senator  or  representative  or  person  holding  an  office  of  trust  or 
profit  under  the  United  States  shall  be  an  elector  for  president  and 
vice-president 2 

Senators  and  representatives  shall  be  bound  by  an  oath  or  affirmation 
to  support  the  Constitution 6 
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Art.    Sec.     CL 
Senator.'!  [continued].     No  person  shall  be  a  senator  or  representative  who 
having,  as  a  federal  or  state  officer,  taken  an  oath  to  support  the 
Constitution,  afterwards   engaged   in   rebellion   against  the   United 

States.     [Amendments] "      •> 

But  Congress  may,  by  a  vote  of  two  thirds  of  each  house,  remove  such 

disability.     [Amendments] 1*       3 

Service  or  labor  in  one  state,  escaping  into  another  state,  shall  be  delivered 
up  to  the  party  to  whom  such  service  or  labor  may  be  due.     Fugitives 

from 4       2       3 

Servitude,  except  as  a  punishment  for  crime,  whereof  the  party  shall  have 
been  duly  convicted,  shall  exist  in  the  United  States  or  any  place 
subject    to    their   jurisdiction.      Neither    slavery   nor    involuntary. 

[Amendments] 13       1 

Servitude.  The  right  of  citizens  of  the  United  States  to  vote  shall  not  be 
denied  or  abridged  by  the  United  States  or  by  any  state  on  account  of 

race,  color,  or  previous  condition  of.     [Amendments] 15       1     — 

Ships  of  war  in  time  of  peace,  without  the  consent  of  Congress.     No  state 

shall  keep  troops  or 1     10       3 

Silver  coin  a  tender  in  payment  of  debts.    No  state  shall  make  anything  but 

goldand 1     10       1 

Slave.  Neither  the  United  States  nor  any  state  shall  assume  or  pay  any 
debt  or  obligation  incurred  in  aid  of  insurrection  or  rebellion,  or  any 

claim  for  the  loss  or  emancipation  of  any.     [Amendments] 14       4    — 

Slavery  nor  involuntary  servitude,  except  as  a  punishment  for  crime,  where- 
of the  party  shall  have  been  duly  convicted,  shall  exist  in  the  United 
States,  or  any  places  subject  to  their  jurisdiction.  Neither.  [Amend- 
ments]       13       1     — 

Soldiers  shall  not  be  quartered,  in  time  of  peace,  in  any  house  without  the 

consent  of  the  owner.     [Amendments] 3     —     — 

South  Carolina  entitled  to  five  representatives  in  the  first  Congress 1       2       3 

Speaker  and  other  officers.      The,  House  of   Representatives  shall  choose 

their 12       5 

Speech  or  of  the  press.     Congress  shall  make  no  law  abridging  the  freedom 

of.     [Amendments] 1     • —    — ■ 

Speedy  and  public  trial  by  a  jury.     In  all  criminal  prosecutions  the  accused 

shall  have  a.     [Amendments] 6     —     — 

Standard  of  weights  and  measures.     Congress  shall  fix  the 1       8       5 

Slate  legislatures,  and  all  executive  and  judicial  officers  of  the  United  States, 
shall  take  an  oath  to  support  the  Constitution.     All  members  of  the 

several 6     —       3 

Stale  of  the  Union.     The  president  shall,  from  time  to  time,  give  Congress 

information  of  the 2       3     — 

Stales.     When  vacancies  happen  in  the  representation  from  any  state,  the 

executive  authority  shall  issue  writs  of  election  to  fill  such  vacancies.        1 
Congress  shall  have  power  to  regulate  commerce  among  the  several. ...       1 

No  state  shall  enter  into  any  treaty,  alliance,  or  confederation 1 

Shall  not  grant  letters  of  marque  and  reprisal 1 

Shall  not  coin  money 1 

Shall  not  emit  bills  of  credit 1 

Shall  not  make  anything  but  gold  and  silver  coin  a  tender  in  payment 

of  debts 1     10 
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Art.    Sec.    CI. 
States  [continued].     Shall  not  pass  any  bill  of  attainder,  ex  post  facto  law,  or 

law  impairing  the  obligation  of  contracts 1     10      1 

Shall  not  grant  any  title  of  nobility 1     10      1 

Shall  not,  without  the  consent  of  Congress,  lay  any  duties  on  imports 
or  exports,  except  what  may  be  absolutely  necessary  for  executing 

its  inspection  laws 1     10      2 

Shall  not,  without  the  consent  of  Congress,  lay  any  duty  of  tonnage, 
keep  troops  or  ships  of  war  in  time  of  peace,  enter  into  any  agree- 
ment or  compact  with  another  state  or  with  a  foreign  power,  or  en- 
gage in  war  unless  actually  invaded  or  in  such  imminent  danger  as 

will  not  admit  of  delay 1     10      3 

Full  faith  and  credit  in  every  other  state  shall  be  given  to  the  public 

acts,  records,  and  judicial  proceedings  of  each  state 4       1     — 

Congress  shall  prescribe  the  manner  of  proving  such  acts,  records,  and 

proceedings 4       1     — 

Citizens  of  each  state  shall  be  entitled  to  all  privileges  and  immunities 

of  citizens  in  the  several  states 4      2      1 

New  states  may  be  admitted  by  Congress  into  this  Union 4       8       1 

But  no  new  state  shall  be  formed  or  erected  within  the  jurisdiction  of 

another  state 4      3       1 

Nor  any  state  formed  by  the  junction  of  two  or  more  states  or  parts  of 
states,  without  the  consent  of  the  legislatures  as  well  as  of  Con- 
gress        4       3       1 

No  state  shall  be  deprived,  without  its  consent,  of  its  equal  suffrage  in 

the  Senate 5     —    — 

Three  fourths  of  the  legislatures  of  the  states  or  conventions  of  three 
fourths  of  the  states,  as  Congress  shall  prescribe,  may  ratify  amend- 
ments to  the  Constitution 5     —     — 

The  United  States  shall  guarantee  a  republican  form  of  government  to 

every  state  in  the  Union 4      4    ■ — 

They  shall  protect  each  state  against  invasion 4       4     — 

And  on  application  of  the  legislature,  or  of  the  executive  (when  the 

legislature  cannot  be  convened),  against  domestic  violence 4       4    — 

The  ratification  by  niue  states  shall  be  sufficient  to  establish  the  Consti- 
tution between  the  states  so  ratifying  the  same 1     —     — 

When  the  choice  of  president  shall  devolve  on  the  House  of  Represent- 
atives, the  vote  shall  be  taken  by  states.     [Amendments] 12     —    — 

But  in  choosing  the  president  the  vote  shall  be  taken  by  states,  the  rep- 
resentation from  each  state  having  one  vote.     [Amendments] 12     —    — 

A  quorum  for  choice  of  president  shall  consist  of  a  member  or  mem- 
bers from  two  thirds  of  the  states,  and  a  majority  of  all  the  states 

shall  be  necessary  to  a  choice.     [Amendments] 12    —    — 

Slates  or  to  the  people.     Powers  not  delegated  to  the  United  States,  nor  pro- 
hibited to  the  states,  are  reserved  to  the.     [Amendments] 10    —    — 

Suffrage  in  the  Senate.     No  state  shall  be  deprived  without  its  consent  of 

its  equal 5     —    — 

Suits  at  common  law,  where  the  value  in  controversy  shall  exceed  twenty 

dollars,  shall  be  tried  by  jury.     [Amendments] 1    —     — 

In  law  or  equity  against  one  of  the  states,  by  citizens  of  another  state, 
or  by  citizens  of  a  foreign  state.  The  judicial  power  of  the  United 
States  shall  not  extend  to.     [Amendments] 11     —    — 
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Art.    Sec.    CL 
Suppress  insurrections  and  repel  invasions.     Congress  shall  provide  for  call- 
ing forth  the  militia  to  execute  the  laws 1      8     ]5 

Suppression  of  insurrection  or  rebellion  shall  not  be  questioned.  The 
public  debt,  including  the  debt  for  pensions  and  bounties,  incurred 

in  the.     [Amendments] 14      4 

Supreme  Court.    Congress  shall  have  power  to  constitute  tribunals  inferior 

to  the 1       8      9 

Supreme  Court,  and  such  inferior  courts  as  Congress  may  establish.     The 

judicial  power  of  the  United  States  shall  be  vested  in  one 3       1     — 

Supreme  Court.    The  judges  of  the  Supreme  and  inferior  courts  shall  hold 

their  offices  during  good  behavior 3       1     -  - 

The  compensation  of  the  judges  shall  not  be  diminished  during  their 

continuance  in  office °       * 

Shall  have  original  jurisdiction.     In  all  cases  affecting  ambassadors, 
other  public  ministers  and  consuls,  and  in  which  a  state  may  be  a 

party,  the 3       2       2 

Shall  have  appellate  jurisdiction,  both  as  to  law  and  the  fact,  with  smA 

exceptions  and  regulations  as  Congress  may  make.     The 3       2       2 

Supreme  law  of  the  land.     This  Constitution,  the  laws  made  in  pursuance 

thereof,  and  the  treaties  of  the  United  States,  shall  be  the 6     —       2 

The  judges  in  every  state  shall  be  bound  thereby 6    —      2 

T. 

Tax  shall  be  laid  unless  in  proportion  to  the  census  or  enumeration.     No 

capitation  or  other  direct 1       9       * 

Tax  or  duty  shall  be  laid  on  articles  exported  from  any  state.     No 1       9       5 

Taxes   (direct)   and  representatives,  how  apportioned  among   the   several 

states.     [See  Fourteenth  Amendment,  section  2] 12       3 

Taxes,  duties,  imposts,  and  excises.     Congress  shall  have  power  to  lay 1       8       1 

They  shall  be  uniform  throughout  the  United  States 1       8       1 

Temporary  appointments  until  the  next  meeting  of  the  legislature.  If  va- 
cancies happen  in  the  Senate  in  the  recess  of  the  legislature  of  a 
state,  the  executive  of  the  state  shall  make 1       3       2 

Tender  in  payment  of  debts.     No  state  shall  make  anything  but  gold  and 

silver  coin  a 1     10       1 

Term  of  four  years.     The  president  and  vice-president  Shall  hold  their 

offices  for  the 2       1       1 

Term  for  which  he  is  elected.  No  senator  or  representative  shall  be  ap- 
pointed to  any  office  under  the  United  States  which  shall  have  been 
created  or  its  emoluments  increased  during  the 1       6       2 

Territory  or  other  property  of  the  United  States.      Congress  shall  dispose 

of  and  make  all  needful  rules  and  regulations  respecting  the 4       3       2 

Test  as  a  qualification  for  any  office  or  public  trust  shall  ever  be  required. 

No  religious 6     —       3 

Testimony  of  two  witnesses  to  the  same  overt  act,  or  on  confession  in  open 

court.     No  person  shall  be  convicted  of  treason  except  on  the 3       3       1 

Tliree  fourths  of  the  legislatures  of  the  states,  or  conventions  in  three 
fourths  of  the  states,  as  Congress  shall  prescribe,  may  ratify  amend- 
ments to  the  Constitution 5     —    — 

Tie.     The  vice-president  shall  have  no  vote  unless  the  Senate  be  equally 

divided 13      4 
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Art. 
Times,  places,  and  manner  of  holding  elections  for  senators  and  representa- 
tives shall  be  prescribed  in  each  state  by  the  legislature  thereof 1 

But  Congress  may  at  any  time  by  law  make  or  alter  such  regulations, 

except  as  to  the  places  of  choosing  senators 1 

Title  of  nobility.    The  United  States  shall  not  grant  any 1 

No  state  shall  grant  any 1 

Title  of  any  kind,  from  any  king,  prince,  or  foreign  state,  without  the  con- 
sent of  Congress.     No  person  holding  any  office  under  the  United 

States  shall  accept  of  any 1 

Tonnage  without  the  consent  of   Congress.     No  state  shall  lay  any  duty 

of 1 

Tranquillity,    provide    for   common    defence,    etc.      To    insure    domestic. 

[Preamble] —     ■ —     — 

Treason  shall  consist  only  in  levying  war  against  the  United  States,  or  in  ad- 
hering to  their  enemies,  giving  them  aid  and  comfort , . . .       3       3       1 

Treason.     No  person  shall,  unless  on  the  testimony  of  two  witnesses  to  the 

same  overt  act,  or  on  confession  in  open  court,  be  convicted  of 3      3       1 

Congress  shall  have  power  to  declare  the  punishment  of 3       3       2 

Shall  not  work  corruption  of  blood.     Attainder  of 3       3       2 

Shall  not  work  forfeiture,  except  during  the  life  of  the  person  attainted. 

Attainder  of 3       3       2 

Treason,  bribery,  or  other  high  crimes  and  misdemeanors.  The  president, 
vice-president,  and  all  civil  officers  shall  be  removed  from  office  on 

impeachment  for  and  conviction  of 2       4     — 

Treason,  felony,  and  breach  of  the  peace.  Senators  and  representatives  shall 
be  privileged  from  arrest  while  attending  or  while  going  to  or  re- 
turning from  the  sessions  of  Congress,  except  in  cases  of 1       6       1 

Treasury,  but  in  consequence  of  appropriations  made  by  law.    No  money 

shall  be  drawn  from  the 1       9       7 

Treaties.  The  president  shall  have  power,  with  the  advice  and  consent  of 
the  Senate,  provided  two  thirds  of  the  senators  present  concur,  to 

make 2       2       2 

The  judicial  power  shall  extend  to  all  cases  arising  under  the  Constitu- 
tion, laws,  and 3       2       1 

They  shall  be  the  supreme  law  of  the  land,  and  the  judges  in  every 

state  shall  be  bound  thereby 6     —       2 

Treaty,  alliance  or  confederation.     No  state  shall  enter  into  any 1     10       1 

Trial,  judgment,  and  punishment  according  to  law.  Judgment  in  cases  of 
impeachment  shall  not  extend  further  than  to  removal  from,  and  dis- 
qualification for,  office ;   but  the  party  convicted  shall  nevertheless 

be  liable  and  subject  to  indictment 13      7 

Trial  by  jury.    All  crimes,  except  in  cases  of  impeachment,  shall  be  tried 

by  jury 3       2       3 

Such  trial  shall  be  held  in  the  state  within  which  the  crime  shall  have 

been  committed 3       2      3 

But  when  not  committed  within  a  state,  the  trial  shall  be  at  such 

place  as  Congress  may  by  law  have  directed 3      2      3 

In  all  criminal  prosecutions  the  accused  shall  have  a  speedy  and  pub- 
lic.    [Amendments] 6    —    — 

Suits  at  common  law,  when  the  amount  exceeds  twenty  dollars,  shall  be 

by.     [Amendments] 7    —     — 


64:8  CONSTITUTIONAL    HISTORY. 

Art.    See.    CL 

Tribunals  inferior  to  the  Supreme  Court.     Congress  shall  have  power  to 

constitute 1       8      9 

Troops  or  ships  of  war  in  time  of  peace  without  the  consent  of  Congress. 

No  state  shall  keep 1     10       S 

Trust  and  profit  under  the  United  States  shall  be  an  elector  for  president 
and  vice-president.  No  senator,  representative,  or  person  holding  any 
office  of 2       1       2 

Two  thirds  of  the  members  present.  No  person  shall  be  convicted  on  im- 
peachment without  the  concurrence  of 1       3       6 

Two  thirds,  may  expel  a  member.     Each  house,  with  the  concurrence  of. . . .        1       5       2 

Two  thirds.  A  bill  returned  by  the  president  with  his  objections  may  be  re- 
passed by  each  house  by  a  vote  of 1       7      2 

Two  thirds  of  the  senators  present  concur.  The  president  shall  have  power, 
by  and  with  the  advice  and  consent  of  the  Senate,  to  make  treaties, 
provided...- 2       2       2 

Two  thirds  of  the  legislatures  of  the  several  states.  Congress  shall  call  a 
convention  for  proposing  amendments  to  the  Constitution  on  the  ap- 
plication of 5     —     — 

Two  thirds  of  both  houses  shall  deem  it  necessary.     Congress  shall  propose 

amendments  to  the  Constitution  whenever 5     —     — 

Two  thirds  of  the  states.  When  the  choice  of  a  president  shall  devolve  on 
the  House  of  Representatives,.a  quorum  shall  consist  of  a  member  or 
members  from.     [Amendments] 12     ■ —     — 

Two  thirds  of  the  whole  number  of  senators.      A  quorum  of  the  Senate, 

when  choosing  a  vice-president,  shall  consist  of.     [Amendments]...      12     —     — 

Two  thirds,  may  remove  the  disabilities  imposed  by  the  third  section  of  the 

Fourteenth  Amendment.     Congress,  by  a  vote  of.     [Amendments]...      ]4       3     — 

Two  years.     Appropriations  for  raising  and  supporting  armies  shall  not  be 

for  a  longer  term  than 1       8     12 

U. 

Union.     To  establish  a  more  perfect.     [Preamble] —     — 

The  president  shall,  from  time  to  time,  give  to  Congress  information  of 

the  state  of  the 2       3       1 

New  states  may  be  admitted  by  Congress  into  this 4     -3       1 

But  no  new  state  shall  be  formed  or  erected  within  the  jurisdiction  of 

another 4       3       1 

Unreasonable  searches  and  seizures.     The  people  shall  be  secured  in  their 

persons,  houses,  papers,  and  effects  against.     [Amendments] 4     —    — 

And  no  warrants  shall  be  issued  but  upon  probable  cause,  sup- 
ported by  oath  or  affirmation,  and  particularly  describing  the 
place   to   be   searched,    and   the    persons   or   things   to   be   seized. 

[Amendments] 4     

Unusual  punishments  inflicted.     Excessive  bail  shall  not  be  required,  nor 

excessive  fines  imposed,  nor  cruel  and.     [Amendments] 8     

Use  without  just  compensation.     Private  property  shall  not  be  taken  for 

public.     [Amendments] 5     _ 

Useful  arts,  by  securing  for  limited  times  to  authors  and  inventors  the  ex- 
clusive right  to  their  writings  and  inventions.  Congress  shall  have 
power  to  promote  the  progress  of  science  and  the 1       8      8 
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V. 

Art 
Vacancies  happening  in  the  representation  of  a  state.     The  executive  there- 
of shall  issue  writs  of  election  to  fill 1 

Vacancies  happening  in  the  Senate  in  the  recess  of  the  legislature  of  a 

state.     How  filled 1 

Vacancies  that  happened  during  the  recess  of  the  Senate,  by  granting  com- 
missions which  shall  expire  at  the  end  of  the  next  session.     The 

president  shall  have  power  to  fill 2 

Validity  of  the  public  debt  incurred  in  suppressing  insurrection  against 
the  United  States,  including  debt  for  pensions  and  bounties,  shall 

not  be  questioned.     [Amendments] 14 

Vessels  bound  to  or  from  the  ports  of  one  state  shall  not  be  obliged  to  enter, 

clear,  or  pay  duties  in  another  state 

Veto  of  a  bill  by  the  president.     Proceedings  of  the  two  houses  upon  the. 

Vice-president  of  the  United  States  shall  be  president  of  the  Senate 

He  shall  have  no  vote  unless  the  Senate  be  equally  divided 

The  Senate  shall  elect  a  president  pro  tempore  in  the  absence  of  the. . 

He  shall  be  chosen  for  a  term  of  four  years 2 

The  number  and  the  manner  of  appointing  electors  for  president  and...       2 
In  case  of  the  removal,  death,  resignation,  or  inability  of  the  president, 

the  powers  and  duties  of  his  office  shall  devolve  on  the 2 

Congress   may   provide   by  law   for  the  case   of  the  removal,  death, 

resignation,  or  inability  both  of  the  president  and 2 

Vice-president.     On  impeachment  for  and  conviction  of  treason,  bribery,  and 

other  high  crimes  and  misdemeanors  shall  be  removed  from  office.    The.       2 
Vice-president.     The  manner  of  choosing  the.     The  electors  shall  meet  in 
their  respective  states  and  vote  by  ballot  for  president  and  vice- 
president,  one  of  whom,  at  least,  shall  not  be  an  inhabitant  of  the 

same  state  with  themselves.     [Amendments] 12 

The  electors   shall  name,  in  distinct  ballots,  the  person  voted  for  as 

vice-president.     [Amendments] 12 

They  shall  make  distinct  lists  of  the  persons  voted  for  as  vice-president, 

which  lists  they  shall  sign  and  certify,  and  send  sealed  to  the  seat  of 

government,  directed  to  the  President  of  the  Senate.    [Amendments].     12 

The  President  of  the  Senate  shall,  in  the  presence  of  the  Senate  and 

House  of  Representatives,  open  all  the  certificates  and  the  votes  shall 

then  be  counted.     [Amendments] 12 

The  person  having  the  greatest  number  of  votes  shall  be  vice-president, 
if  such  number  be  a.  majority  of   the  whole  number  of  electors. 

[Amendments] 12 

If  no  person  have  a  majority,  then  from  the  two  highest  numbers  on 

the  list  the  Senate  shall  choose  the  vice-president.     [Amendments] . .     12 
A  quorum  for  this  purpose  shall  consist  of  two  thirds  of  the  whole 
number  of  senators;  and  a  majority  of  the  whole  number  shall  be 

necessary  to  a  choice.     [Amendments] 12 

But  if  the  House  shall  make  no  choice  of  a  president  before  the  4th  of 
March  next  following,  then  the  vice-president  shall  act  as  president, 
as  in  the  case  of  the  death  or  other  constitutional  disability  of  the 

president.     [Amendments] 

No  person  constitutionally  ineligible  as  president  shall  be  eligible  as, 
[Amendments] 
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Art.    Sec.    CI. 
Violence.    The  United  States  shall  guarantee  to  every  state  a  republican 
form  of  government,  and  shall  protect  each  state  against  invasion 

and  domestic ■*•      4     — 

Virginia  entitled  to  ten  representatives  in  the  First  Congress 12       3 

Vote.     Each  senator  shall  have  one 1       3       1 

The  vice-president,  unless  the  Senate  be  equally  divided,  shall  have  no.       13      4 
Vote  requiring  the  concurrence  of  the  two  houses  (except  on  a  question  of 
adjournment)  shall  be  presented  to  the  president.     Every  order,  res- 
olution, or 1        i       3 

Vote  shall  not  be  denied  or  abridged  by  the  United  States,  or  by  any  state, 
on  account  of  race,  color,  or  previous  condition  of  servitude.     The 

right  of  citizens  of  the  United  States  to.     [Amendments] 15       1     — 

Vote  of  two  thirds.     Each  house  may  expel  a  member  by  a 1       5       2 

A  bill  vetoed  by  the  president  may  be  repassed  in  each  house  by  a 1       1       2 

No  person  shall  be  convicted  on  an  impeachment  except  by  a 1       3       6 

Whenever  both  houses  shall  deem  it  necessary,  Congress  may  propose 

amendments  to  the  Constitution  by  a 5    —    — 

The  president  may  make  treaties,  with  the  advice  and  consent  of  the 

Senate,  by  a..." 2       2       2 

Disabilities  incurred  by  participation  in  insurrection  or  rebellion  may 
be  relieved  by  Congress  by  a.     [Amendments] 14      3    — 

W. 

War,  grant  letters  of  marque  and  reprisal,  and  make  rules  concerning  capt- 
ures on  land  and  water.     Congress  shall  have  power  to  declare 1       S     11 

For  governing  the  land  and  naval  forces.     Congress  shall  have  power 

to  make  rules  and  articles  of > 1       8     14 

No  state  shall,  without  the  consent  of  Congress,  unless  actually  invaded, 

or  in  such  imminent  danger  as  will  not  admit  of  delay,  engage  in. . . .       110       3 

War  against  the  United  States,  adhering  to  their  enemies,  and  giving  them 

aid  and  comfort.     Treason  shall  consist  only  in  levying 3       3       1 

Warrants  shall  issue  but  upon  probable  cause,  on  oath  or  affirmation, 
describing  the  place  to  be  searched,  and  the  persons  or  things  to  be 
seized.     No.     [Amendments] , 4     —     — 

Weights  and  measures.     Congress  shall  fix  the  standard  of 1       8       5 

Welfare,  and  to  secure  the  blessings  of  liberty,  etc.  To  promote  the  gen- 
eral.    [Preamble] —     —     — 

Welfare.     Congress  shall  have  power  to  provide  for  the  common  defence 

and  general 18       1 

Witness  against  himself.     No  person  shall,  in  a  criminal  case,  be  compelled 

to  be  a.     [Amendments] 5    —    — 

Witnesses  against  him.     In  all  criminal  prosecutions  the  accused  shall  be 

confronted  with  the.     [Amendments] 6     —     — 

Witnesses  in  his  favor.     In  all  criminal  prosecutions  the  accused  shall  have 

compulsory  process  for  obtaining.     [Amendments] 6    —    — 

Witnesses  to  the  same  overt  act,  or  on  confession  in  open  court.     No  person 

shall  be  convicted  of  treason  unless  on  the  testimony  of  two 3      3      1 

Writ  of  habeas  corpus  shall  not  be  suspended,  unless  in  case  of  rebellion  or 

invasion  the  public  safety  may  require  it .■ .       1       9      2 

Writs  of  election  to  fill  vacancies  in  the  representation  of  any  state.     The 

executive  of  the  state  shall  issue 1       2      4 
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Art.    Sec.    CI. 
Written  opinion  of  the  principal  officer  in  each  of  the  executive  depart- 
ments on  any  subject  relating  to  the  duties  of  his  office.     The  presi- 
dent may  require  the 2      2       1 

Y 

Teas  and  nays  of  the  members  of  either  house  shall,  at  the  desire  of  one 

fifth  of  those  present,  be  entered  on  the  journals ,.       1       5       3 

The  votes  of  both  houses  upon  the  reconsideration  of  a  bill  returned  by 
the  president  with  his  objections  shall  be  determined  by 1      7      2 

Note.— See  "Latest  Citations  to  Decisions  on  Constitutional  Questions,"  ante,  pp.  474- 
490.  J.  C.  C. 


THE  PROCLAMATION  OF  EMANCIPATION. 

Whereas,  on  the  twenty-second  day  of  September,  in  the  year  of  our  Lord,  one 
thousand  eight  hundred  and  sixty-two,  a  proclamation  was  issued  by  the  Presi- 
dent of  the  United  States,  containing,  among  other  things,  the  following,  to  wit : 

"  That  on  the  first  day  of  January,  in  the  year  of  our  Lord,  one  thonsaud  eight 
hundred  and  sixty-three,  all  persons  held  as  slaves  within  any  State,  or  designated 
part  of  a  State,  the  people  whereof  shall  then  be  in  rebellion  against  the  United 
States,shall  be  then,  thenceforward,  and  forever,  free;  and  the  executive  governmeut 
of  the  Uuited  States,includiug  the  military  and  naval  authority  thereof,  will  recog- 
nize and  maintain  the  freedom  of  such  persons,  and  will  do  no  act  or  acts  to  repress 
such  persons,  or  any  of  them,  in  any  eiforts  they  may  make  for  their  actual  freedom. 

"  That  the  executive  will,  on  the  first  day  of  January  aforesaid,  by  proclama- 
tion, designate  the  State  and  parts  of  States,  if  any,  in  which  the  people  thereof, 
respectively,  shall  then  be  in  rebellion  against  the  United  States;  and  the  fact  that 
any  State,  or  the  people  thereof,  shall  on  that  day  be  in  good  faith  represented  in  the 
Congress  of  the  Uuited  States,  by  members  chosen  thereto  at  elections  wherein  a 
majority  of  the  qualified  votera  of  such  States  shall  have  participated,  shall,  in  the 
absence  of  stroug  countervailing  testimony,  be  deemed  conclusive  evidence  that 
such  State,  and  the  people  thereof,  are  not  m  rebellion  against  the  United  States." 

Now,  therefore,  I,  Abraham  Lincoln,  President  of  the  United  States,  by  virtue  of 
the  power  in  me  vested  as  Commander-in-Chief  of  the  Army  and  Navy  of  the  United 
States,  in  time  of  actual  armed  rebellion  against  the  authority  and  government  of  the 
United  States,  and  as  a  fit  and  necessary  war-measure  for  suppressing  said  rebellion, 
do,  on  this  first  day  of  January,  in  the  year  of  our  Lord  oue  thousand  eight  hundred 
and  sixty-three,  and  in  accordance  with  my  purpose  so  to  do,publicly  proclaimed  for 
the  full  period  of  oue  hundred  days  from  the  day  first  above  mentioned,  order  and 
designate  as  the  States  and  parts  of  States  wherein  the  people  thereof,  respectively, 
are  this  day  in  rebellion  against  the  United  States,  the  following,  to  wit : 

Arkansas,  Texas,  Louisiana  (except  the  parishes  of  St.  Bernard,  Plaquemines, 
Jefferson,  St.  John,  St.  Charles,  St.  James,  Ascensiou,  Assumption,  Terre  Bonne, 
Lafourche,  St.  Mary,  St.  Martin,  and  Orleans,  including  the  city  of  New  Orleans), 
Mississippi,  Alabama,  Florida,  Georgia,  South  Carolina,  North  Carolina,  and  Vir- 
ginia (except  the  forty-eight  conuties  designated  as  West  Virginia,  aud  also  the 
counties  of  Berkeley,  Accomac,  Northampton,  Elizabeth  City,  York,  Princess  Auue, 
aud  Norfolk,  including  the  cities  of  Norfolk  and  Portsmouth),  and  which  excepted 
parts  are  for  the  present  left  precisely  as  if  this  proclamation  were  not  issued. 

And  by  virtue  of  the  power,  and  for  the  purpose  aforesaid,  I  do  order  and  de- 
clare that  all  persons  held  as  slaves  within  said  designated  States  and  parts  of 
States,  are,  aud  henceforward  shall  be,  free;  and  that  the  executive  government 
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of  the  United  States,  including  the  military  and  naval  authorities  thereof,  will 
recoguize  and  maintain  the  freedom  of  said  persons. 

And  I  hereby  enjoin  upon  the  people  so  declared  to  be  free  to  abstain  from  all 
violence,  unless  in  necessary  self-defence ;  and  I  recommend  to  them  that,  in  all 
cases  -when  allowed,  they  labor  faithfully  for  reasonable  wages. 

And  I  further  declare  and  make  known  that  such  persons,  of  suitable  condition, 
will  be  received  into  the  armed  service  of  the  United  States  to  garrison  forts,  posi- 
tions, stations,  and  other  places,  and  to  man  vessels  of  all  sorts  in  said  service. 

And  upon  this  act,  sincerely  believed  to  be  an  act  of  justice,  warranted  by  the 
Constitution  upon  military  necessity,  I  invoke  the  considerate  judgment  of  man- 
kind, and  the  gracious  favor  of  Almighty  God. 

In  witness  whereof,  I  have  hereunto  set  my  hand,  and  caused  the  seal  of  the 
United  States  to  be  affixed. 

Done  at  the  city  of  Washington  this  first  day  of  January,  in  the  year 
[L.S.]     of  our  Lord  one  thousand  eight  hundred  and  sixty-three,  and  of  the  inde- 
pendence of  the  United  States  of  America  the  eighty-seventh. 

By  the  President :  Abraham  Lincoln. 

William  H.  Seward,  Secretary  of  State. 


PBOCLAMATION    ANNOUNCING    THE    ADOP- 
TION OF  XIII.  AMENDMENT. 

WILLIAM   H.  SEWARD,  Dee.  18,  1865. 

Secretary  of  State  of  the  United  States. 

To  all  to  whom  these  presents  may  come,  greeting : 

Know  ye,  that  whereas  the  Congress  of  the  Uuited  States,  on 
the  1st  of  February  last,  passed  a  resolution  which  is  iu  the  words     Preamble, 
following,  namely. 

"A  RESOLUTION  SUBMITTING  TO  THE  LEGISLATURES  OP 

THE  SEVERAL  STATES  A  PROPOSITION  TO  AMEND  THE 

CONSTITUTION  OF  THE  UNITED  STATES. 

"  Resolved  ly  the  Senate  and  Souse  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled  (two  thirds  of  both  Houses 
concurring),  That  the  following  article  be  proposed  to  the  legisla- 
tures of  the  several  States  as  an  amendment  to  the  Constitution  of 
the  United  States,  which,  when  ratified  by  three  fourths  of  said 
legislatures,  shall  be  valid,  to  all  intents  and  purposes,  as  a  part  of 
the  said  Constitution,  namely : 

"Article  XIII. 

"  Section  1.  Neither  slavery  nor  involuntary  servitude,  except 
as  a  punishment  for  crime  whereof  the  party  shall  have  beeu  duly 
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convicted,  shall  exist  within  the  United  States,  or  any  place  subject 
to  their  jurisdiction. 

"  Section  2.  Congress  shall  have  power  to  enforce  this  article 
by  appropriate  legislation." 

And  whereas  it  appears  from  official  documents  on  file  in  this 
Amendment  department  that  the  amendment  to  the  Constitution  of  the  United 
tution  ratified   States  proposed,  as  aforesaid,  has  been  ratified  by  the  legislatures 
by  twenty-        0f  the  States  of  Illinois,  Ehode  Island,  Michigan,  Maryland,  New 
York,  West  Virginia,  Maine,  Kansas,  Massachusetts,  Pennsylvania, 
Virginia,  Ohio,  Missouri,  Nevada,  Indiana,  Louisiana,  Minnesota, 
Wisconsin,  Vermont,  Tennessee,  Arkansas,  Connecticut,  New  Hamp- 
shire, South  Carolina,  Alabama,  North  Carolina,  and  Georgia;  in  all, 
twenty-seven  States ; 

And  whereas  the  whole  number  of  States  in  the  United  States  is 
thirty-six ;  and  whereas  the  before  specially  named  States,  whose 
legislatures  have  ratified  the  said  proposed  amendment,  constitute 
three  fourths  of  the  whole  number  of  States  in  the  United  States : 

Now,  therefore,  be  it  known  that  I,  William  H.  Seward,  Sec- 
retary of  State  of  the  United  States,  by  virtue  and  in  pursuance  of 
the  second  section  of  the  act  of  Congress,  approved  the  twentieth 
of  April,  eighteen  hundred  and  eighteen,  entitled  "  An  Act  to  pro- 
vide for  the  publication  of  the  laws  of  the  United  States  and  for 
other  purposes,"  do  hereby  certify  that  the  ameudiueut  aforesaid 
has  become  valid,  to  all  intents  and  purposes,  as  a  part  of  the  Con- 
stitution of  the  United  States. 

In  testimony  whereof,  I  have  hereunto  set  my  hand,  and  caused 
the  seal  of  the  Department  of  State  to  be  affixed. 

Done  at  the  city  of  Washington,  this  eighteenth  day  of  Decem- 
ber, in  the  year  of  our  Lord  one  thousand  eight  hundred 
[l.  s.]     and  sixty-five,  and  of  the  Independence  of  the  United  States 
of  America  the  ninetieth. 

William  H.  Seward,  Secretary  of  State. 


FIRST    PROCLAMATION    ANNOUNCING    THE 
ADOPTION  OF  XIV.  AMENDMENT. 

July  20, 1868.  WILLIAM  H.  SEWAED, 

Secretary  op  State  of  the  United  States. 

To  all  to  whom  these  presents  may  come,  greeting  : 


Preamble. 


Whereas  the  Cougress  of  the  United  States,  on  or  about  the 
sixteenth  of  Juue,  in  the  year  one  thousand  eight  hundred  and 


358. 
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sixty-six,  passed  a  resolution  which  is  in  the  words  and  figures  fol- 
lowing, to  wit! 

"JOINT    RESOLUTION    PROPOSING   AN   AMENDMENT    TO 

THE  CONSTITUTION  OF  THE  UNITED  STATES. 

"  Be  it  resolved  by  the  Senate  and  Mouse  of  Representatives  of  the  Vol. 
United  States  of  America  in  Congress  assembled  (two  thirds  of  hoth 
Houses  concurring),  That  the  following  article  be  proposed  to  the 
legislatures  of  the  several  States  as  an  amendment  to  the  Consti- 
tution of  the  United  States,,  which,  when  ratified  by  three  fourths 
of  said  legislatures,  shall  ho  valid  as  part  of  the  Constitution, 
namely : 

"Article  XIV. 

"Section  1.  All  persons  born  or  naturalized  iu  the  United 
States,  and  subject  to  the  jurisdiction  thereof,  are  citizens  of  the 
United  States  and  of  the  State  wherein  they  reside.  No  State  shall 
make  or  euforce  any  law  which  shall  abridge  the  privileges  or 
immunities  of  citizens  of  the  United  States ;  nor  shall  any  State 
deprive  any  person  of  life,  liberty,  or  property,  without  due  process 
of  law,  nor  deny  to  any  person  withiu  its  jurisdiction  the  equal  pro- 
tection of  the  laws. 

"  Section  2.  Representatives  shall  be  apportioned  among  the 
several  States  according  to  their  respective  numbers,  counting  the 
whole  number  of  persons  in  each  State,  excluding  Indians  not  taxed. 
But  when  the  right  to  vote  at  any  election  for  the  choice  of  electors 
for  President  and  Vice-President  of  the  United  States,  Representa- 
tives in  Congress,  the  executive  and  judicial  officers  of  a  State,  or 
the  members  of  the  legislature  thereof,  is  denied  to  any  of  the  male 
inhabitants  of  such  State,  being  twenty-one  years  of  age,  and  citi- 
zens of  the  United  States,  or  in  any  way  abridged,  except  for  par- 
ticipation in  rebellion  or  other  crime,  the  basis  of  representation 
therein  shall  be  reduced  in  the  proportion  which  the  number  of  such, 
male  citizens  shall  bear  to  the  whole  number  of  male  citizens  twenty- 
one  years  of  age  in  sneh  State. 

"  Section  3.  No  person  shall  be  a  Senator  or  Representative  in 
Congress,  or  elector  of  President  and  Vice-President,  or  hold  any 
office,  civil  or  military,  under  the  United  States,  or  under  any  State, 
who,  having  previously  taken  an  oath,  as  a  member  of  Congress,  or 
as  an  officer  of  the  United  States,  or  as  a  member  of  any  State  legis- 
lature, or  as  an  executive  or  judicial  officer  of  any  State,  to  support 
the  Constitution  of  the  United  States,  shall  have  engaged  in  insur- 
rection or  rebellion  against  the  same,  or  given  aid  or  comfort  to  the 
enemies  thereof.  But  Congress  may,  by  a  vote  of  two  thirds  of  each 
House,  remove  such  disability. 

"Section  4.  The  validity  of  the  public  debt  of  the  United 
States,  authorized  by  law,  including  debts  incurred  for  payment  of 
pensions  and  bounties  for  services  in  suppressiug  insurrection  or 
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rebellion,  shall  not  be  questioned.  But  neither  the  United  States 
nor  any  State  shall  assume  or  pay  any  debt  or  obligation  incurred 
in  aid  of  insurrection  or  rebellion  against  the  United  States,  or  any 
claim  for  the  loss  or  emancipation  of  any  slave ;  but  all  such  debts, 
obligations,  and  claims  shall  be  held  illegal  and  void. 

"  Section  5.  The  Congress  shall  have  power  to  enforce,  by  ap- 
propriate legislation,  the  provisions  of  this  article. 
"Schuylbk  Colfax, 

"  Speaker  of  the  House  of  Bepresentatices. 
"  La  Fayette  S.  Foster, 

"President  of  the  Senate  pro  tempore. 
"Attest: 

"Edwd.  McPherson, 

"  Cleric  of  the  Bouse  of  Representatives. 
"J.  W.  Forney, 

"  Secretary  of  the  Senate." 

1818  cli.  80  And  whereas  by  the  second  section  of  the  act  of  Congress,  ap- 
§2.       _  proved  the  twentieth  of  April,  one  thousand  eight  hundred  and 

439,  '  '  '  eighteen,  entitled  "An  act  to  provide  for  the  publication  of  the  laws 
of  the  United  States,  and  for  other  purposes,"  it  is  made  the  duty  of 
the  Secretary  of  State  forthwith  to  cause  any  amendment  to  the 
Constitution  of  the  United  States,  which  has  been  adopted  accord- 
ing to  the  provisions  of  the  said  Constitution,  to  be  published  in  the 
newspapers  authorized  to  promulgate  the  laws,  with  his  certificate 
specifying  the  States  by  which  the  same  may  have  been  adopted, 
and  that  the  same  has  become  valid,  to  all  intents  and  purposes,  as 
a  part  of  the  Constitution  of  the  United  States; 

And  whereas  neither  the  act  just  quoted  from,  nor  any  other 
law,  expressly  or  by  conclusive  implication,  authorizes  the  Secre- 
tary of  State  to  determine  and  decide  doubtful  questions  as  to 
the  autheuticity  of  the  organization  of  State  legislatures,  or  as  to 
the  power  of  any  State  legislature  to  recall  a  previous  act  or  reso- 
lution of  ratification  of  any  amendment  proposed  to  the  Constitu- 
tion ; 

And  whereas  it  appears  from  official  documents  on  file  in  this 
Department  that  the  amendment  to  the  Constitution  of  the  United 
States,  proposed  as  aforesaid,  has  been  ratified  by  the  legislatures 
of  the  States  of  Connecticut,  New  Hampshire,  Tennessee,  New 
Jersey,  Oregon,  Vermont,  New  York,  Ohio,  Illinois,  West  Virginia, 
Kansas,  Maine,  Nevada,  Missouri,  Indiana,  Minnesota,  Rhode  Island, 
Wisconsin,  Pennsylvania,  Michigan,  Massachusetts,  Nebraska,  and 
Iowa; 

And  whereas  it  further  appears  from  documents  on  file  in  this 
Department  that  the  amendment  to  the  Constitution  of  the  United 
States,  proposed  as  aforesaid,  has  also  been  ratified  by  newly  con- 
stituted and  newly  established  bodies  avowing  themselves  to  be  and 
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acting  as  the  legislatures,  respectively,  of  tbe  States  of  Arkansas, 
Florida,  North  Carolina,  Louisiana,  South  Carolina,  and  Alabama; 

And  whereas  it  further  appears  from  official  documents  on  file  in 
this  Department  that  the  legislatures  of  two  of  the  States  first  above 
enumerated,  to  wit,  Ohio  and  New  Jersey,  have  since  passed  resolu- 
tions respectively  withdrawing  the  consent  of  each  of  said  States 
to  the  aforesaid  amendment ;  and  whereas  it  is  deemed  a  matter  of 
doubt  and  uncertainty  whether  such  resolutions  are  not  irregular, 
invalid,  and  therefore  ineffectual  for  withdrawing  the  consent  of 
the  said  two  States,  or  of  either  of  them,  to  the  aforesaid  amend- 
ment ; 

And  whereas  the  whole  number  of  States  in  the  United  States  is 
thirty-seven, to  wit:  New  Hampshire,  Massachusetts,  Rhode  Islaud, 
Connecticut, New  York,  New  Jersey,  Pennsylvania,  Delaware, Mary- 
land, Virginia,  North  Carolina,  South  Carolina,  Georgia,  Vermont, 
Kentucky,  Tennessee,  Ohio,  Louisiana,  Indiana,  Mississippi,  Illinois, 
Alabama,  Maine,  Missouri,  Arkansas,  Michigan,  Florida,  Texas,  Iowa, 
Wisconsin,  Minnesota,  California,  Oregon,  Kansas,  West  Virginia, 
Nevada,  and  Nebraska ; 

And  whereas  the  twenty-three  States  first  hereinbefore  named, 
whose  legislatures  have  ratified  the  said  proposed  amendment,  and 
the  six  States  next  thereafter  named,  as  having  ratified  the  said 
proposed  amendment  by  newly  constituted  and  established  legisla- 
tive bodies,  together  constitute  three  fourths  of  the  whole  number 
of  States  in  the  United  States : 

Now,  therefore,  bo  it  known  that  I,  William  H.  Seward,  Sec-      Fourteenth 
retary  of  State  of  the  United  States,  by  virtue  and  in  pursuance  of  f^Sonstrtu-0 
the  second  section  of  the  act  of  Congress,  approved  the  twentieth  tion  lias  been 
of  April,  eighteen  hundred  and  eighteen,  hereinbefore  cited,  do  ^°Ptecli  "i 
hereby  certify  that  if  tbe  resolutions  of  the  legislatures  of  Ohio  and 
New  Jersey  ratifying  the  aforesaid  amendment  are  to  be  deemed  as 
remaining  of  full  force  and  effect,  notwithstanding  the  subsequent 
resolutions  of  the  legislatures  of  those  States,  which  purport  to 
withdraw  the  consent  of  said  States  from  such  ratification,  then  the 
aforesaid  amendment  has  been  ratified  in  the  manner  hereinbefore 
mentioned,  and  so  has  become  valid,  to  all  intents  and  purposes,  as 
a  part  of  the  Constitution  of  the  United  States. 

In  testimony  whereof,  I  have  hereunto  set  my  hand,  and  caused 
the  seal  of  the  Department  of  State  to  be  affixed. 

Done  at  the  city  of  Washington,  this  twentieth  day  of  July,  in 
the  year  of  our  Lord  oue  thousand  eight  hundred  and  sixty- 
[l.  S.]     eight,  and  of  the  Independence  of  the  United  States  of 
America  the  ninety-third. 

William  H.  Seward,  Secretary  of  State. 
II.— 42 
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SECOND    PROCLAMATION   ANNOUNCING 
ADOPTION  OF  XIV.  AMENDMENT. 

J oly  38,1868.  WILLIAM  H.  SEWARD, 

Secretary  of  State  of  the  United  States. 

To  all  to  whom  these  presents  may  come,  greeting : 

Preamble.  Whereas  by  an  act  of  Congress  passed  on  the  twentieth  of 

1818,  en.  80,  April,  one  thousand  eight  hundred  and  eighteen,  entitled,  "An  act 
Vol.  iii.  p.  to  provide  for  the  publication  of  the  laws  of  the  United  States  and 
for  other  purposes,"  it  is  declared  that  whenever  official  notice  shall 
have  been  received  at  the  Department  of  State  that  any  amendment 
which  heretofore  has  been  and  hereafter  may  be  proposed  to  the 
Constitution  of  the  United  States  has  been  adopted  according  to 
the  provisions  of  the  Constitution,  it  shall  be  the  duty  of  the  said 
Secretary  of  State  forthwith  to  canse  the  said  amendment  to  be 
published  in  the  newspapers  authorized  to  promulgate  the  laws, 
■with  his  certificate,  specifying  the  States  by  which  the  same  may 
have  been  adopted,  and  that  the  same  has  become  valid  to  all  intents 
and  purposes  as  a  part  of  the  Constitution  of  the  United  States. 
And  whereas  the  Congress  of  the  United  States,  ou  or  about  the 
Vol.  xiv.  p.  sixteenth  day  of  June,  one  thousand  eight  hundred  and  sixty-six, 
submitted  to  the  legislatures  of  the  several  States  a  proposed  amend- 
ment to  the  Constitution  in  the  following  words,  to  wit: 

"JOINT  RESOLUTION  PROPOSING  AN  AMENDMENT  TO 
THE  CONSTITUTION  OF  THE  UNITED  STATES. 
"  Be  it  resolved  by  the  Senate  and  Souse  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled  (two  thirds  of  both 
Houses  concurring),  That  the  following  article  be  proposed  to  the 
legislatures  of  the  several  States  as  an  amendment  to  the  Constitu- 
tion of  the  United  States,  which,  when  ratified  by  three  fourths  of 
said  legislatures,  shall  be  valid  as  part  of  the  Constitution,  namely  : 

"Article  XIV. 

"  Section  1.  All  persons  born  or  naturalized  in  the  United 
States,  and  subject  to  the  jurisdiction  thereof,  are  citizens  of  the 
United  States  and  of  the  State  wherein  they  reside.  No  State  shall 
make  or  enforce  any  law  which  shall  abridge  the  privileges  or  im- 
munities of  citizens  of  the  United  States ;  nor  shall  any  State  deprive 
any  person  of  life,  liberty,  or  property,  without  due  process  of  law, 
nor  deny  to  any  person  within  its  jurisdiction  the  equal  protection 
of  the  laws. 

"Section  2.  Representatives  shall  be  apportioned  among  the 
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several  States  according  to  their  respective  numbers,  counting  the 
whole  number  of  persons  iu  each  State,excludiug  Indians  not  taxed. 
But  when  the  right  to  vote  at  auy  election  for  the  choice  of  electors 
for  President  and  Vice-President  of  the  United  States,  Representa- 
tives in  Congress,  the  executive  and  judicial  officers  of  a  State,  or 
the  members  of  the  legislature  thereof,  is  denied  to  any  of  the  male 
inhabitants  of  such  State,  being  twenty-one  years  of  age,  and  citi- 
zens of  tho  United  States,  or  in  auy  way  abridged,  except  for  par- 
ticipation iu  rebellion  or  other  crime,  the  basis  of  representation 
therein  shall  be  reduced  in  the  proportion  which  the  number  of 
such  male  citizens  shall  bear  to  the  whole  number  of  male  citizens 
twenty-oue  years  of  age  in  such  State. 

"Section  3.  No  person  shall  be  a  Senator  or  Representative  in 
Congress,  or  elector  of  President  and  Vice-President,  or  hold  any 
office,  civil  or  military,  under  tho  United  States,  or  under  any  State, 
who,  having  previously  taken  an  oath,  as  a  member  of  Congress,  or 
as  an  officer  of  the  Uuited  States,  or  as  a  member  of  any  State  legis- 
lature, or  as  an  executive  or  judicial  officer  of  any  State,  to  support 
the  Constitution  of  the  United  States,  shall  have  engaged  in  insur- 
rection or  rebellion  against  the  same,  or  given  aid  or  comfort  to  the 
enemies  thereof.  But  Congress  may,  by  a  vote  of  two  thirds  of  each 
House,  remove  such  disability. 

"Section  4.  The  validity  of  the  public  debt  of  the  United 
States,  authorized  by  law,  including  debts  incurred  for  payment  of 
pensions  and  bounties  for  services  in  suppressing  insurrection  or 
rebellion,  shall  not  be  questioned.  But  neither  the  United  States 
nor  any  State  shall  assume  or  pay  any  debt  or  obligation  incurred 
in  aid  of  insurrection  or  rebellion  against  the  Uuited  States,  or  any 
claim  for  the  loss  or  emancipation  of  any  slave ;  but  all  snch  debts, 
obligations,  and  claims  shall  be  held  illegal  and  void. 

'■'Section  5.  The  Congress  shall  have  power  to  enforce,  by  ap- 
propriate legislation,  the  provisions  of  this  article. 
"Schuyleu  Colfax, 

"  Speaker  of  the  House  of  Representatives. 
"  La  Fayette  S.  Foster, 

"  President  of  the  Senate  pro  tempore. 

"Attest: 

"Edwd.  McPherson, 

"  Clerk  of  the  House  of  Representatives. 
"J.  W.  Forney, 

"  Secretary  of  the  Senate." 

And  whereas  the  Senate  aud  House  of  Representatives  of  the 
Congress  of  the  United  States,  on  the  twenty-first  day  of  July, 
one  thousand  eight  hundred  aud  sixty-eight,  adopted  and  trans- 
mitted to  the  Department  of  State  a  concurrent  resolution,  which 
concurrent  resolution  is  in  the  words  and  figures  following,  to  wit : 
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"  In  Senate  of  the  United  States,  > 
"July  21,  1868.  ) 

"  Whereas  the  legislatures  of  the  States  of  Coimecticnt,  Tennes- 
see, New  Jersey,  Oregon,  Vermont,  West  Virginia,  Kansas,  Missouri, 
Indiana,  Ohio,  Illinois,  Minnesota,  New  York,  Wisconsin,  Pennsyl- 
vania, Rhode  Island,  Michigan,  Nevada,  New  Hampshire,  Massachu- 
setts,Nebraska,Maine,Iowa, Arkansas,  Florida,  North  Caroliua,  Ala- 
bama, South  Carolina,  and  Louisiana,  being  three  fourths  and  more 
of  the  several  States  of  the  Union,  have  ratified  the  fourteenth  article 
of  ameudmentto  the  Constitution  of  tbe  United  States,  duly  proposed 
hy  two  thirds  of  each  House  of  the  Thirty-ninth  Congress;  therefore, 

"Resolved  by  the  Senate  (tbe  House  of  Representatives  concur- 
ring), That  said  fourteenth  article  is  hereby  declared  to  be  a  part 
of  the  Constitution  of  the  United  States,  and  it  shall  be  duly 
promulgated  as  such  by  the  Secretary  of  State. 

"Attest:  Geo.  C.  Gokham,  Secretary. 

"In  the  House  of  Representatives,  ) 
July  21,  1868.  $ 

"  Resolved,  That  the  House  of  Representatives  concur  in  the 
foregoing  concurrent  resolution  of  the  Senate  'declaring  the  ratifi- 
cation of  the  fourteenth  article  of  amendment  of  the  Constitution  of 
the  United  States.' 

"  Attest :  Edwd.  McPherson,  Cleric." 

And  whereas  official  notice  has  been  received  at  the  Department 
of  State  that  tbe  legislatures  of  the  several  States  next  hereinafter 
named  have,  at  the  times  respectively  herein  mentioned,  taken  the 
proceedings  hereinafter  recited  upon  or  in  relation  to  the  ratification 
of  the  said  proposed  amendment,  called  article  fourteenth,  namely  : 

The  legislature  of  Connecticut  ratified  tbe  amendment  June 
30th,  1866;  the  legislature  of  New  Hampshire  ratified  it  July  7th, 
1866 ;  the  legislature  of  Tennessee  ratified  it  July  19th,  1866 ;  the 
legislature  of  New  Jersey  ratified  it  Septemher  11th,  1866,  and  the 
legislature  of  the  same  State  passed  a  resolution  in  April,  1868,  to 
withdraw  its  consent  to  it;  the  legislature  of  Oregon  ratified  it 
September  19th,  1866 ;  the  legislature  of  Texas  rejected  it  November 
1st,  1866 ;  the  legislature  of  Vermont  ratified  it  on  or  previous  to 
November  9th,  1866;  the  legislature  of  Georgia  rejected  it  Novem- 
ber 13th,  1866,  and  the  legislature  of  the  same  State  ratified  it  July 
21st,  1868;  the  legislature  of  North  (Carolina  rejected  it  December 
4th,  1866,  and  the  legislature  of  the  same  State  ratified  it  July  4th, 
1868;  the  legislature  of  South  Carolina  rejected  it  December  20th, 
1866,  and  the  legislature  of  the  same  State  ratified  it  July  9th,  1868 ; 
the  legislature  of  Virginia  rejected  it  Jauuary  9th,  1867;  tbe  legis- 
lature of  Kentucky  rejected  it  January  10th,  1867;  tbe  legislature 
of  New  York  ratified  it  January  10th,  1867;  the  legislature  of  Ohio 
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ratified  it  January  11th,  1867,  and  the  legislature  of  the  same  State 
passed  a  resolution  in  January,  1868,  to  withdraw  its  consent  to  it ; 
the  legislature  of  Illinois  ratified  it  January  15th,  1867 ;  the  legisla- 
ture of  West  Virginia  ratified  it  January  16th,  1867 ;  the  legislature 
of  Kansas  ratified  it  January  18th,  1867  ;  the  legislature  of  Maine 
ratified  it  January  19th,  1867 ;  the  legislature  of  Nevada  ratified  it 
January  22d,  1867 ;  the  legislature  of  Missouri  ratified  it  on  or  pre- 
vious to  January  26th,  1867;  the  legislature  of  Indiana  ratified  it 
January  29th,  1867 ;  the  legislature  of  Minnesota  ratified  i  t  February 
1st,  1867  ;  the  legislature  of  Rhode  Island  ratified  it  February  7th, 
1867;  the  legislature  of  Delaware  rejected  it  February  7th,  1867; 
the  legislature  of  Wisconsin  ratified  it  February  13th,  1867;  the 
-legislature  of  Pennsylvania  ratified  it  February  13th,  1867;  the 
legislature  of  Michigan  ratified  it  February  15th,  1867 ;  the  legisla- 
ture of  Massachusetts  ratified  it  March  20th,  1867;  the  legislature 
of  Maryland  rejected  it  March  230, 1867 ;  the  legislature  of  Nebraska 
ratified  it  June  15th,  1867 ;  the  legislature  of  Iowa  ratified  it  April 
3d,  1868  ;  the  legislature  of  Arkansas  ratified  it  April  6tb,  1868;  the 
legislature  of  Florida  ratified  it  June  9th,  1868;  the  legislature  of 
Louisiana  ratified  it  July  9th,  1868 ;  and  the  legislature  of  Alabama 
ratified  it  July  13th,  1868. 

Now,  therefore,  be  it  known  that  I,  William  H.  Seward,  Sec-      Fourteenth 

retary  of  State  of  the  United  States,  in  execution  of  the  aforesaid  amendment  to 

J  '  the  Constitu- 

act,  and  of  the  aforesaid  concurrent  resolution  of  the  21st  of  July,  tion  certified 

1868,  and  in  conformance  thereto,  do  hereby  direct  the  said  proposed  nnd  declared'' 
amendment  to  the  Constitution  of  the  United  States  to  be  published  valid. 
in  the  newspapers  authorized  to  promulgate  the  laws  of  the  United 
States,  and  I  do  hereby  certify  that  the  said  proposed  amendment 
has  been  adopted  in  the  manner  hereinbefore  mentioned  by  the 
States  specified  in  the  said  concurrent  resolution,  namely,  the  States 
of  Connecticut,  New  Hampshire,  Tennessee,  New  Jersey,  Oregon, 
Vermont,  New  York,  Ohio,  Illinois,  West  Virginia,  Kansas,  Maine, 
Nevada,  Missouri,  Indiana,  Minnesota,  Rhode  Island,  Wisconsin, 
Pennsylvania,  Michigan,  Massachusetts,  Nebraska,  Iowa,  Arkansas, 
Florida,  North  Carolina,  Louisiana,  South  Carolina,  Alabama,  and 
also  by  the  legislature  of  the  State  of  Georgia ;  the  States  thus  speci- 
fied being  more  than  three  fourths  of  the  States  of  the  United  States. 

And  I  do  further  certify  that  the  said  amendment  has  become 
valid  to  all  intents  and  purposes  as  a  part  of  the  Constitution  of  the 
United  States. 

In  testimony  whereof  I  have  hereunto  set  my  hand  and  caused 
the  seal  of  the  Department  of  State  to  be  affixed. 

Done  at  the  city  of  Washington  this  twenty-eighth  day  of  July, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
[l.  S.]     sixty-eight,  and  of  the  Independence  of  the  United  States 
of  America  the  ninety-third. 

William  H.  Seward,  Secretary  of  State. 
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PKOCLAMATION  ANNOUNCING  ADOPTION  OF 
XV.  AMENDMENT. 

March  30, 1870.  HAMILTON  FISH, 

Secretary  of  State  of  the  United  States. 

To  all  to  whom  these  presents  may  come,  greeting  : 

Pub.  Res.  Know  ye,  that  the  Congress  of  the  United  States,  ou  or  about 

y  .  the  twenty-seventh  day  of  February,  iu  the  year  one  thousand  eight 

346.  hundred  and  sixty-nine,  passed  a  resolution  in  the  words  and  figures  " 

following,  to  wit: 

"A  RESOLUTION  PEOPOSING  AN  AMENDMENT  TO  THE 
CONSTITUTION  OF  THE  UNITED  STATES. 
"  Besohed  ly  the  Senate  and  Souse  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled  (two  thirds  of  both  Houses 
concurring),  That  the  following  article  be  proposed  to  the  legisla- 
tures of  the  several  States  as  an  amendment  to  the  Constitution  of 
the  United  States,  which,  when  ratified  by  three  fourths  of  said  leg- 
islatures, shall  be  valid  as  part  of  the  Constitution,  namely: 

"Article  XV. 
"Section  1.  The  right  of  citizens  of  the  United  States  to  vote 
shall  not  be  denied  or  abridged  by  the  United  States  or  by  any  State 
on  account  of  race,  color,  or  previous  condition  of  servitude. 

"Section  2.  The  Congress  shall  have  power  to  enforce  this 
article  by  appropriate  legislation." 
Fifteenth  And,  further,  that  it  appears  from  official  documents  ou  file  in 

amendment  to  this  Department  that  the  amendment  to  the  Constitution  of  the 
tion  ratified  United  States,  proposed  as  aforesaid,  has  been  ratified  by  the 
by  twenty-  legislatures  of  the  States  of  North  Carolina,  West  Virginia,  Massa- 
chusetts, Wisconsin,  Maine,  Louisiana,  Michigan,  South  Carolina, 
Pennsylvania,  Arkansas, Connecticut,  Florida,  Illinois,  Iudiana,New 
York,  New  Hampshire,  Nevada,  Vermont,  Virginia,  Alabama,  Mis- 
souri, Mississippi,  Ohio,  Iowa,  Kansas,  Minnesota,  Rhode  Island, 
Nebraska,  and  Texas,  in  all  twenty-nine  States. 

And,  further,  that  the  States  whose  legislatures  have  so  ratified 
the  said  proposed  amendment  constitute  three  fourths  of  tho  whole 
number  of  States  in  tho  United  States. 
New  Tori-  And,  further,  that  it  appears  from  an  official  document  on  file  in 

withdraws.  this  Department  that  the  legislature  of  the  State  of  New  York  has 
since  passed  resolutions  claiming  to  withdraw  the  said  ratification  of 
the  said  amendment  which  had  been  made  by  the  legislature  of  that 
State,  and  of  which  official  notice  had  been  filed  in  this  Department. 
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And,  further,  that  it  appears  from  an  official  document  on  file  in     Georgia  rati- 
this  Department  that  the  legislature  of  Georgia  has  by  resolution  fles- 
ratified  the  said  proposed  amendment : 

Now,  therefore,  be  it  kuown  that  I,  Hamilton  Fish,  Secretary      Amendment 

of  State  of  the  United  States,  by  virtue  and  in  pursuance  of  the  sec-  ^e,cI?oed,vaoJr 
'    J  1  1818,  cli.  80, 

pnd  section  of  the  act  of  Congress  approved  the  twentieth  day  of  §  3. 

April,in  the  year  eighteen  hundred  and  eighteen,  entitled  "An  act  4Jj       m'  ^' 
to  provide  for  the  publication  of  the  laws  of  the  United  States  and 
for  other  purposes,"  do  hereby  certify  that  the  amendment  aforesaid 
has  become  valid  to  all  intents  and  purposes  as  part  of  the  Constitu- 
tion of  the  United  States. 

In  testimony  whereof,  I  have  hereunto  set  my  hand,  and  caused 
the  seal  of  the  Department  of  State  to  be  affixed. 

Done  at  the  city  of  Washington,  this  thirtieth  day  of  March,  in 

the  year  of  our  Lord  one  thousand  eight  huudred  and  sev- 

[l.  s.]     enty,  and  of  the  Independence  of  the  United  States  the 

ninety -fourth. 

Hamilton  Fish. 


LATEST  CITATIONS  TO  DECISIONS  ON  CON- 
STITUTIONAL QUESTIONS. 


These  citations  are  chiefly  of  cases  subsequent  to  those  cited  in 
the  "Annotated  Constitution,"  ante,  pp.  474-496. 

Preamble Van  Bracklin  v.  Tennessee,  1 17  U.  S  ,  151 ;  Chinese  exclusion 

case,  130  U.  S.,  581. 

Art.  I,  Sec.  1 U.S.  v.  Texas,  143  U.  S.,  621 ;  Field  v.  Clark,  143  IT.  S.,  649 ; 

Fong  Yue  Ting  v.  U.  S.,  149  U.  S.,  698. 

'     4,  Clause  1 Ex  parte  Clark,  100  U.  S.,  399. 

'     5,      "      1 Matter  of  Coy,  127  U.S.,  731;  U.  S.  v.  Ballin,  144  U.S.,  1. 

1     5,      "      2 U.  S.  v.  Ballin,  144  U.  S.,  1. 

1     6,      "      1 Kilboum  v.  Thompson,  103  U.  S.,  168. 

'8,      "      1.    .  ..(Income  tax  cases)  Pollock  v.  Farmers'  Loan  and  Trust  Co., 
157  U.  S.,  429;  idem,  158  U.  S.,  601. 
Hyde  v.  Continental  Trust  Co.,  157  U.  S.,  585  ;  158  U.  S.,  601. 

I.,    "     8,      "      3 Kimmish  v.  Ball,  129  U.  S.,  217  ;  Leidy  v.  Hardin,  135  U.  S., 

78;  Minnesota  v.  Barber,  136  U.  S,  314;  Brimmer  v. 
Rebman,  138  U.  S.,  78  ;  Leeper  v.  Texas,  139  U.  S.,  462  ; 
matter  of  Rahner,  140  U.  S.,  545 ;  Pullman  Palace  Car. 
Co.  v.  Pennsylvania,  141  U.  S.,  13  ;  Crutcher  v.  Kentucky, 
141  U.  S.,  47 ;  Budd  v.  New  York,  143  U.  S.,  5]  7 ;  Voights 
v.  Wright,  148  U.  S.,  62 ;  Brcnnan  v.  Titusville,  153  U.  S., 
289;  Harmon  v.  Chicago,  147  U.  S.,  396;  Brass  v.  Stoe- 
ser,  153  U.  S.,  391;  Ashley  v.  Ryan,  153  U.  S.,  436; 
Luxton  v.  N.  R.  Bridge  Co.,  153  U.  S.,  525;  Postal  Tele- 
graph Co.  v.  Charleston,  153  U.  S.,  692;  Covington  &  Cin- 
cinnati Bridge  Co.  v.  Kentucky,  154  U.  S.,  204 ;  matter  of 
Debs,  158  U.  S.,  563. 

I.,    "     8,       "     4 'Chay  Yung  v.  Freeman,  92  U.  S.,  275  ;  'Chew  Heong  v.  U.  S., 

112  U.  S.,  536;  >Yick  Wo  v.  Hopkins,  118  U.  S.,  356;  !U. 
S.  v.  Yung  All  Lung,  124  U.  S.,  624 ;  'Chae  Chan  Ping  v. 
U.  S.,  130  U.  S.,  581 ;  'Nishimura  Ekin  v.  U.  S.,  142  U. 
S.,  651 ;  'Fong  Yue  Ting  v.  U.  S.,  149  U.  S.,  698;  "Lee  v. 
U.  S.,  150  U.  S.,  476. 

L,    "     8,       "     7 Matter  of  Debs,  158  U.  S.,  563. 

I.,    "     8,       "  17 Gibbons  v.  District  of  Columbia,  116  U.  S.,  404  ;  Stoutenburg 

v.  Henrick,  129  U.  S.,  141 ;  Bonson  v.  U.  S.,  146  U.  S., 
325  ;  Shoemaker  v.  U.  S.,  147  U.  S.,  282.' 
I.,    "     9,      "     2 Ex  parte  Siebold,  100  U.  S.,  371  ;  ex  parte  Clark  v.  U.  S ,  106 
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U.  S.,  399;  ex  parte  Curtis,  106  D.  S.,  3*71 ;  U.  S.,  v.  Gale, 
109  U.  a,  65;  ex  parte  Wilson,  114  U.  S.,  417;  matter 
of  Ayres,  123  U.  S.,  443 ;  matter  of  Coy,  127  TJ.  S.,  731 ; 
U.  S.  v.  Jung  Ah  Lung,  124  TJ.  S.,  621 ;  matter  of  Slmbuya 
Jngiro,  140  U.  S.,  291;  Fong  Yue  Ting  v.  U.S.,  149  U. 
S.,  698. 

Ait.  I.,  See.  9, Clause  3 King  v.  Missouri,  107  U.  S.,  221 ;  Hopt  v.  Utah,  110  U.  S., 

574. 

"I.,    "     9,      "     4 (Income  tax  cases)  Pollock  «.  Farmers'  Loan  and  Trust  Co.,  157 

U.  S.,  429;  idem,  158  U.  S.,  601;  Hyde  v.  Continental 
Trust  Co.,  157  U.  S.,  585  ;  and  158  U.  S.,  601.  ' 

"    I.,    "10,      "      I Scotland  County  v.  Hill,  140  U.  S.,  41 ;  3Essex  Public  Road 

Board  v.  Skinkle,  140  U.  S.,  41 ;  3Stein  v.  B.  Water  Supply 
Co.,  141  U.  S.,  67 ;  3Morley  ji.  Lake  Shore,  etc.,  Co.,  146 
U.  S.,  162;  3Hamilton  Gas,  etc.,  Co.  v.  Hamilton,  146  U. 
a,  258 ;  3Schurz  v.  Cook,  148  U.  S.,  397 ;  3Bryant  v.  Board 
of  Education,  151  U.  S.,  639;  2Duncan  v.  Missouri,  152  U. 
S.,  377 ;  N.  Y.,  Lake  Erie  &  W.  R.  R.  v.  Pennsylvania, 
153  U.  S.,  628. 

"    I.,    "10,      "      2 Stone  o.  Farmers'  Loan  and  Trust  Co.,  116  U.  S.,  307. 

"    II.,  "     1,      "      2 McPherson  v.  Blacker,  146  U.  S.,  1. 

"    II,"     2,      "      1 Knote  w.  U.  S.,  95  U.  S.,  149. 

"    II.,  "     2,      "      2 U.  S.  v.  Rauscher,  119  U.  S.,  407;  Baldwin  v.  Frank,  120  U. 

S.,  678 ;  Chinese  exclusion  cases,  130  U  S.,  581 ;  Shoe- 
maker v.  U.  S.,  147  U.  S.,  282. 

"    III.,  See.  2,  Clause  1.  .U.  S.  v.  Texas,  143  U.  S.,  621. 

"•  Ill,  "  2,  "  3..Callan  v.  Wilson,  127  U.  S.,  640;  Nashville  &  Chattanooga 
Railway  v.  Alabama,  128  U.  S.,  96. 

"  III.,  "  3,  "  l..Hanauer».  Doane,  12  Wall.,  342;  Carlisle  v.  U.  S.,  16  Wall., 
147;  Spratt  v.  U.  S.,  20  Wall.,  459;  Young  v.  U.  S.,  97 
U.  S.,  39. 

"  III.,  "  3,  "  2.  .Pike  v.  Russell,  94  U.  S.,  711  ;  U.  S.  v.  Dannington,  146  U. 
S.,  338 ;  Jenkins  v.  Collard,  145  U.  S.,  546. 

'•    IV.,      "     1 Cole  v.  Cunningham,  133  U.  S.,  107. 

"  IV.,  "  2,  Clause  2..Mahne  v.  Justice,  127  U.  S.,  700;  Lascelles  v.  Georgia,  148 
U.  S.,  537. 

"    VI.,  Clause  2 W.  U.  Tel.  Co.  •».  Massachusetts,  125  U.  S.,  530  ;    The  Gulf, 

C,  &  Santa  Fe  R.  R.  Co.  v.  Hefley,  158  U.  S.,  96. 

AMENDMENTS. 

Art.  I Eilenbecker  v.  Plymouth  Co.,  134  U.  S.,  31 ;  matter  of  Rapier, 

143  U.  a,  110. 

"    V Matter  of  Ross,  140  U.  S.,  453  ;  New  Orleans  v.  N.  0.  Water 

Works  Co.,  142  U.  S.,  79;  Counselman  v.  Hitchcock,  142 
U.  S.,  547 ;  Nishimura  Ekiu  v.  U.  S.,  142  U.  S.,  651 ; 
Thomington  v.  Montgomery,  147  U.  S.,  490;  Monongahela 
Navigation  Co.  v.  U.  S.,  148  U.  S.,  312;  Paulsen  v.  Port- 
land, 149  U.  a,  30 ;  Marchant  v.  Penn.  R.  R.  Co.,  153  U. 
S.,  380;  Pittsburg  C.  C,  etc.,  R.  R.  Co.  v.  Bachus,  154  U. 
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S.,  421  ;    Thompson  v.  U.  S.,  155  U.  S.,  268;  Johnson  v. 
Sayre,  158  U.  S.,  107. 
Art.  VI Callan  ».  Wilson,  127  U.  S.,  540. 

"    VII Scott  v.  Neely,  140  U.  S.,  106 ;  Cates  v.  Allen,  147  U.  S.,  451. 

"  XI Lincoln  County  v.  Laning,  133  U.  S.,  529 ;  Haws  v.  Louisi- 
ana, 134  U.  S.,  1 ;  Pennoyer  v.  McConnaugh}',  140  U.  S., 
1  ;  Reagan  v.  Farmers'  Loan  and  Trust  Co.,  154  U.  S.,  362. 

"  XIV.,  Sec.  5 .McMillan  v.  Anderson,  95  U.  S.,  37 ;  Pennoyer  v.  Neff,  95  U. 

S.,  714;  Railroad  Company  v.  Richmond,  96  U.  S.,  700; 
Strauder  v.  West  Virginia,  100  U.  S.,  339  ;  Missouri  v. 
Lewis,  101  U.  S.,  22;  Langford  *.  U.  S.,  101  U.  S.,  141  ; 
U.  S.  u.  Harris,  106  U.  S.,  629;  Pace  v.  Alabama,  106  U. 
S.,  583;  Bush  v.  Kentucky,  107  IX.  S.,  110  ;  Gross  v.  The 
U.  S.  Mortgage  Co.,  108  U.  S.,  477;  civil  rights  cases, 
109  U.  S.,  3 ;  Louisiana  v.  New  Orleans,  109  U.  S.,  285 ; 
Hurtado  v.  California,  110  U.  S.,  516  ;  Hager  v.  Reclama- 
tion District,  111  U.  S.,  701;  Elk  v.  Wilkins,  112  V.  S., 
94 ;  Poster  v.  Kansas,  112  U.  S.,  201 ;  Head  v.  Amoskeag 
M'fg  Co.,  113  U.  a,  9  ;  Barbier  v.  Connolly,  113  U.  S.,  27  ; 
Provident  Institution  v.  Jersey  City,  113  U.  S.,  506  ;  Soon 
King  v.  Crowley,  113  U.  S.,  703  ;  Wurts  v.  Hoagland,  114 
U.  S.,  606;  Kentucky  R.  R.  tax  cases,  115  U.  S.,  321; 
Campbell  v.  Holt,  115  U.  S.,  620;  Presser  v.  Illinois,  116 
U.  S.,  252;  Missouri  Pacific  R.  R.  Co.  *.  Ilurnes,  116  U. 
S.,  512  ;  Yick  Wo  v.  Hopkins,  128  IT.  S.,  356  ;  Santa  Clara 
County  v.  Southern  Pacific  R.  R.,  118  V.  S.,  394;  Phila- 
delphia Fire  Association  v.  New  York,  119  U.  S.,  110; 
Schmidt  v.  Cobb,  119  U.  S.,  286  ;  Hayes  v.  Missouri,  120 
U.  S.,  68;  Mugler  v.  Kansas,  123  U.  S.,  623;  Pembina 
Mining  Co.  u.  Pennsylvania,  125  U.  S.,  181;  Spencer  v. 
Merchant,  125  U.  S.,  345;  Dow  v.  Beidelman,  125  D.  S., 
680;  Ro  Bards  v.  Lamb,  127  U.S.,  58;  Missouri  Pacific 
Railway  Co.  v.  Mackey,  127  U.  S.,  205  and  210 ;  Powell  v. 
Pennsylvania,  127  U.  S.,  678  ;  Kidd  v.  Pearson,  128  U.  S., 
1  ;  Nashville  &  Chattanooga  Railway  v.  Alabama,  128  U. 
S.,  96  ;  Walstein  v.  Nevin,  128  U.  S.,  578  ;  Minneapolis  & 
St.  Louis  Railway  v.  Beckwith,  128  U.  S.,  26;  Dente  v. 
West  Virginia,  129  U.  S.,  114  ;  Freeland  v.  Williams,  131 
U.  S  ,  405 ;  Eilenbeeker  v.  Plymouth  County,  134  U.  S., 
31;  Bell  Gap  Railroad  Co.  v.  Pennsylvania,  134  U. 
S,  232;  In  re  Converse,  137  U.  S.,  624;  Caldwell  v. 
Texas,  137  U.  S.,  692  ;  Leeper  v.  Texas,  139  H.  S.,  4G2; 
In  re  Manning,  139  U.  S  ,  504 ;  Natal  v.  Louisiana,  139  U. 
S.,  621 ;  Lent  v.  Tillson,  140  U.  S.,  316 ;  Waukauna  Wa- 
ter Power  Co.  v.  Green  Bay,  etc.,  142  U.  S.,  254 ;  Jen- 
nings v.  Coal  Ridge  Coal  Co.,  147  0.  S.,  147 ;  Charlotte, 
Augusta  &  Columbia  Railroad  Co.  v.  Gibbes,-  142  U.  S., 
386;  Counselman  v.  Hitchcock,  142  U.  S.,  547;  New 
York  v.  Squires,  145  IT.  S.,  175 ;  Morley  v.  Lake  Shore  & 
Michigan  Southern  Railway  Co.,  146  U.  S.,  162  ;  Hallinger 
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v.  Davis,  146  U.  S.,  314;  Paulsen  v.  Portland,  146  U.  S., 
30;  Columbus  Southern  Railway  Co.  v.  Wright,  151  U.  S., 
470;  Lawson  „.  Steele,  152  U.  S.,  133;  Duncim  v.  Mis- 
souri, 152  U.  S.,  377;  Marohant  v.  Pennsylvania  Railroad 
Co.,  153  U.  a,  380;  Scott  v.  McNeal,  154  U.  S.,  34;  Rea- 
gan v.  Farmers'  Loan  and  Trust  Co.,  154  U.  S.,  362; 
Pittsburg,  Cincinnati,  Chicago,  &  St.  Louis  Railway  Co.  v. 
Bachus,  154  IT.  S.,  421 ;  Chicago,  K.  &  W.  R.  R.  Co.  v. 
Pontius,  157  IT.  S.,  207. 


EXECUTIVE   POWER* 


DEDICATION. 

TO   ALL   PERSONS   WHO  HAVE    SWORN   TO   SUPPORT 

THE  CONSTITUTION  OF  THE  UNITED  STATES, 

AND 

TO    ALL    CITIZENS   WHO  VALUE   THE    PRINCIPLES  OP    CIVIL   LIBERTY    WHICH    THAT   CONSTITUTION 
EMBODIES,   AND   FOR   THE   PRESERVATION   OF  WHICH    IT   IS   OUR   ONLY   SECURITY, 

ARE   RKSPECTFULLY   DEDICATED 

BY  THE  AUTHOR. 


PREFACE. 

EXTRACT   FROM   PRESIDENT   LINCOLN'S    PROCLAMATION    OP    SEPTEMBER  22,  1862. 

"  That,  ou  the  first  day  of  January,  iu  the  year  of  our  Lord  one  thousand  eight 
hundred  and  sixty-three,  all  persons  held  as  slaves  withiu  any  State,  or  designated 
part  of  a  State,  the  people  whereof  shall  then  he  iu  rehellion  against  the  United 
States,  shall  he  then,  thenceforward,  and  for  ever  free;  and  the  Executive  Gov- 
ernment of  the  United  States,  including  the  military  and  naval  authority  thereof, 
will  recognize  and  maintain  the  freedom  of  such  persons,  and  will  do  110  act  or 
acts  to  suppress  such  persons,  or  auy  of  them,  in  any  efforts  they  may  make  for 
their  actual  freedom. 

"That  the  Executive  will,  on  the  first  day  of  January  aforesaid,  by  proclama- 
tion, designate  the  States,  and  parts  of  States,  if  any,  iu  which  the  people  thereof 
respectively  shall  theu  he  in  rebellion  against  the  United  States;  and  the  fact 
t'liat  any  State,  or  the  people  thereof,  shall  ou  that  day  be  in  good  faith  repre- 
sented in  the  Congress  of  the  United  States,  by  members  chosen  thereto  at  elec- 
tions wherein  a  majority  of  the  qualified  voters  of  such  State  shall  have  partici- 
pated, shall,  in  the  absence  of  strong  countervailing  testimous',  be  deemed  conclu- 
sive evidence  that  such  State,  aud  the  people  thereof,  are  not  theu  in  rebellion 
against  the  United  States." 


*  This  is  a  reprint  of  the  second  edition  of  a  pamphlet  written  by  Judge  Benjamin  R. 
Curtis,  in  October,  1862.     See  note  to  chapters  XVI.  and  XVII. 
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"  Understand,  I  raise  no  objection  against  it  on  legal  or  constitutional  grounds ; 
for  as  commander-in-chief  of  the  army  and  navy,  in  time  of  war,  I  suppose  I  have  a 
right  to  take  any  measure  which  may  best  subdue  the  enemy." — President  Lincoln 
to  the  Chicago  Delegation. 

Proclamation  op  September  24,  1862. 

"Whereas,  it  Las  become  necessary  to  call  into  service  not  only  volunteers, 
but  also  portions  of  the  militia  of  the  States  by  draft,  in  order  to  suppress  the  in- 
surrection existing  iu  the  United  States,  and  disloyal  persons  are  not  adequately 
restrained  by  the  ordinary  processes  of  law  from  hindering  this  measure,  and  from- 
giving  aid  and  comfort  in  various  ways  to  the  insurrection  : 

"  Now,  therefore,  be  it  ordered, — 

"  First.  That,  during  the  existing  insurrection,  and  as  a  necessary  measure  for 
suppressing  the  same,  all  rebels  aud  insurgents,  their  aiders  and  abettors,  within 
the  United  States,  and  all  persons  discouraging  volunteer  enlistments,  resisting 
militia  drafts,  or  guilty  of  any  disloyal  practice,  affording  aid  aud  comfort  to  the 
rebels  against  the  authority  of  the  United  States,  shall  be  subject  to  martial  law, 
and  liable  to  trial  and  punishment  by  courts-martial  or  military  commission. 

"  Second.  That  the  writ  of  habeas  corpus  is  suspended  in  respect  to  all  persons 
arrested,  or  who  are  now,  or  hereafter  during  the  rebellion  shall  be,  imprisoned  in 
any  fort,  camp,  arsenal,  military  prison,  or  other  place  of  confinement,  by  any  mili- 
tary authority,  or  by  the  sentence  of  any  court-martial  or  military  commission. 

"In  witness  whereof,  I  have  hereunto  set  my  hand,  and  caused  the  seal  of  the 
United  States  to  be  affixed. 

"Done  at  the  city  of  Washington,  this  twenty-fourth  day  of  September,  in 
[l.  s.]    the  year  of  our  Lord  one  thousand  eight  hundred  aud  sixty-two,  and  of 
the  independence  of  the  United  States  the  eighty-seventh. 

"  Abraham  Lincoln. 

"  By  the  President : 

"  William  H.  Seward,  Secretary  of  State." 

Orders  op  the  Secretary  of  War  promulgated  September  26, 1862. 

"First.  There  shall  be  a  provost-marshal-geueral  of  the  war  department,  whose 
headquarters  will  be  at  Washington,  and  who  will  have  the  immediate  supervi- 
sion, control,  and  management  of  the  corps. 

"Second.  There  will  be  appointed  in  each  State  one  or  more  special  provost- 
marshals,  as  necessity  may  require,  who  will  report  and  receive  instructions  and 
orders  from  the  provost-marshal-general  of  the  war  department. 

"  Third.  It  will  be  the  duty  of  the  special  provost-marshal  to  arrest  all  desert- 
ers whether  regulars,  volunteers,  or  militia,  and  send  them  to  the  nearest  military 
commander  or  military  post,  where  they  can  be  cared  for  and  sent  to  their  respec- 
tive regiments;  to  arrest,  upon  the  warrant  of  the  judge  advocate,  all  disloyal 
persons  subject  to  arrest  under  the  orders  of  the  war  department ;  to  inquire  into 
and  report  treasonable  practices,  seize  stolen  or  embezzled  property  of  the  govern- 
ment, detect  spies  of  the  enemy,  and  perform  such  other  duties  as  may  be  enjoined 
upon  them  by  the  war  department,  and  report  all  their  proceedings  promptly  to 
the  piovost-marshal-general. 
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"Fourth.  To  enable  special  provost-marshals  to  discharge  their  duties  efficient- 
ly, they  are  authorized  to  call  on  any  available  military  force  within  their  respec- 
tive districts,  or  else  to  employ  the  assistance  of  citizens,  constables,  sheriffs,  or 
police-officers,  so  far  as  may  be  necessary  under  such  regulations  as  may  be  pre- 
scribed by  the  provost-marshal-general  of  the  war  department,  with  the  approval 
of  the  Secretary  of  War. 

"Fifth.  Necessary  expenses  incurred  in  this  service  will  be  paid  on  duplicate 
bills  certified  by  the  special  provost-marshals,  stating  time  and  nature  of  service, 
after  examination  and  approval  by  the  provost-marshal-geueral. 

"  Sixth.  The  compensation  of  special  provost-marshals  will  be •  dollars  per 

month,  and  actual  travelling  expenses  and  postage  will  be  refunded  on  bills  cer- 
tified under  oath  and  approved  by  the  provost- marshal-gen  era!. 

"  Seventh.  All  appointments  in  this  service  will  be  subject  to  be  revoked  at  the 
pleasure  of  the  Secretary  of  War. 

"  Eighth.  All  orders  heretofore  issued  by  the  war  department,  conferring  au- 
thority upon  other  officers  to  act  as  provost-marshals,  except  those  who  received 
special  commissions  from  the  war  department,  are  hereby  revoked. 
"  By  order  of  the  Secretary  of  War. 

"L.  Thomas,  Adjutant-General." 


EXECUTIVE   POWER. 

No  citizen  can  be  insensible  to  the  vast  importance  of  the  late  proclamations 
and  orders  of  the  President  of  the  United  States.  Great  differences  of  opinion 
already  exist  concerning  them.  But  whatever  those  differences  of  opinion  may 
be,  upon  one  point  all  must  agree.  They  are  assertions  of  transcendent  executive 
power. 

There  is  nothing  in  the  character  or  conduct  of  the  chief  magistrate,  there  is 
nothing  in  his  present  position  in  connection  with  these  proclamations,  and  there 
is  nothing  in  the  state  of  the  country  which  should  prevent  a  candid  and  dispas- 
sionate discussion  either  of  their  practical  tendencies,  or  of  the  source  of  power 
from  whence  they  are  supposed  to  spring. 

The  President  on  all  occasions  has  manifested  the  strongest  desire  to  act 
cautiously,  wisely,  and  for  the  best  interests  of  the  country.  What  is  commonly 
called  his  proclamation  of  emancipation  is,  from  its  terms  and  from  tho  nature  of 
the  case,  only  a  declaration  of  what,  at  its  date,  he  believed  might  prove  expedi- 
ent, within  yet  undefined  territorial  limits,  three  months  hence,  thirty  days  after 
the  next  meeting  of  Congress,  and  within  territory  not  at  present  subject  even  to  our 
military  control.  Of  course  such  an  executive  declaration  as  to  his  future  inten- 
tions must  be  understood  by  the  people  to  be  liable  to  be  modified  by  events,  as 
well  as  subject  to  such  changes  of  views,  respecting  the  extent  of  his  own  powers, 
as  a  more  mature,  and  possibly  a  more  enlightened  consideration  may  produce. 

In  April,  1861,  tho  President  issued  his  proclamation,  declaring  that  lie  wonld 
treat  as  pirates  all  persons  who  should  cruise,  under  the  authority  of  the  so-called 
Confederate  States,  against  the  commerce  of  the  United  States. 
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But  subsequent  events  induced  liira,  with  general  acquiescence,  to  exchange 
them  as  prisoners  of  war.  Not  from  any  fickleness  of  purpose ;  but  because  the 
interests  of  the  country  imperatively  demanded  this  departure  from  his  proposed 
course  of  action. 

In  like  manner,  it  is  not  to  bo  doubted  by  any  one  who  esteems  the  President 
honestly  desirous  to  do  his  duty  to  the  country,  under  the  best  lights  possible, 
that  when  the  time  for  his  action  on  his  recent  proclamations  and  orders  shall 
arrive,  it  will  be  in  conformity  with  his  own  wishes  that  he  should  have  those 
lights  which  are  best  elicited  in  this  country  by  temperate  and  well-considered 
public  discussion ;  discussion  not  only  of  the  practical  consequences  of  the  pro- 
posed measures,  but  of  his  own  constitutional  power  to  decree  and  execute  them. 

The  Constitution  has  made  it  incumbent  on  the  President  to  recommend  to 
Congress  such  measures  .as  he  shall  deem  necessary  and  expedient.  Although 
Congress  will  have  been  in  session  nearly  thirty  days  before  any  executive  action 
is  proposed  to  be  taken  on  this  subject  of  emancipation,  it  can  hardly  be  supposed 
that  this  proclamation  was  intended  to  be  a  recommendation  to  them.  Still,  in 
what  the  President  may  perhaps  regard  as  having  some  flavor  of  the  spirit  of  the 
Constitution,  he  makes  known  to  the  people  of  the  United  States  his  proposed 
future  executive  action  ;  certainly  not  expecting  or  desiring  that  they  should  be 
indifferent  to  such  a  momentous  proposal,  or  should  fail  to  exercise  their  best 
judgments,  and  afford  their  best  counsels  upon  what  so  deeply  concerns  them- 
selves. 

Our  public  affairs  are  in  a  condition  to  render  unanimity,  not  only  in  the  pub- 
lic councils  of  the  nation,  but  amoug  the  people  themselves,  of  the  first  import- 
ance. But  the  President  must  have  been  aware,  when  he  issued  these  proclama- 
tions, that  nothing  approaching  towards  unanimity  upon  their  subjects  could  be 
attained  among  the  people,  save  through  their  public  discussion.  And  as  his 
desire  to  act  iu  accordance  with  the  wisest  and  best  settled  and  most  energetic 
popular  sentiment  cannot  be  doubted,  we  may  justly  believe  that  executive  action 
has  been  postponed,  among  other  reasons,  for  the  very  purpose  of  allowing  time 
for  such  discussion. 

And  iu  reference  to  the  last  proclamation,  and  the  orders  of  the  Secretary  of 
War  intended  to  carry  it  into  practical  effect,  though  their  operation  is  immedi- 
ate, so  far  as  their  express  declarations  can  make  them  so,  they  have  not  yet  been 
practically  applied  to  such  an  extent  or  iu  such  a  way  as  not  to  allow  it  to  be 
supposed  that  the  grounds  upon  which  they  rest  are  open  for  examination. 

However  this  may  be,  these  are  subjects  in  which  the  people  have  vast  con- 
cern. It  is  their  right,  it  is  their  duty,  to  themselves  and  to  their  posterity,  to 
examine  and  to  consider  and  to  decide  upon  them;  aud  no  citizen  is  faithful  to 
his  great  trust  if  he  fail  to  do  so  according  to  the  best  lights  he  has  or  can  ob- 
tain. And  if,  finally,  such  examination  and  consideration  shall  end  iu  diversity 
of  opinion,  it  must  be  accepted  as  justly  attributable  to  the  questions  themselves, 
or  to  the  men  who  have  made  them. 

It  has  been  attempted  by  some  partisan  journals  to  raise  the  cry  of  "  disloyal- 
ty'' against  any  one  who  should  question  these  executive  acts. 

But  the  people  of  the  Uuited  States  know  that  loyalty  is  not  subserviency  to  a 
man  or  to  a  party  or  to  the  opinions  of  newspapers,  but  that  it  is  an  honest  aud 
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wise  devotion  to  the  safety  and  welfare  of  our  country,  and  to  the  great  principles 
which  our  constitution  of  government  embodies,  by  which  alone  that  safety  and 
welfare  can  be  secured.  And  when  those  principles  are  put  in  jeopardy,  every 
truly  loyal  man  must  interpose,  according  to  his  ability,  or  be  an  unfaithful 
citizen. 

This  is  not  a  government  of  men.  It  is  a  government  of  laws.  And  the  laws 
are  required  by  the  people  to  be  in  conformity  with  their  will  declared  by  the 
Constitution.  Our  loyalty  is  due  to  that  will.  Our  obedience  is  due  to  those 
laws;  and  he  who  would  induce  submissiou  to  other  laws,  springing  from  sources 
of  power  not  originating  in  the  people,  but  in  casual  events,  and  in  the  mere  will 
of  the  occupants  of  places  of  power,  does  not  exhort  us  to  loyalty,  but  to  a  deser- 
tion of  our  trust. 

That  they  whose  principles  he  questions  have  the  conduct  of  public  affairs; 
that  the  times  are  most  critical;  that  public  unanimity  is  highly  necessary — 
while  these  facts  afford  sufficient  reasons  to  restrain  all  opposition  upon  any 
personal  or  party  grounds,  they  can  afford  no  good  reason — hardly  a  plausible 
apology — for  failure  to  oppose  usurpation  of  power,  which,  if  acquiesced  in  and 
established,  must  be  fatal  to  a  free  government. 

The  war  in  which  we  are  engaged  is  a  just  and  necessary  war.  It  must  be 
prosecuted  with  the  whole  force  of  this  government  till  the  military  power  of 
the  South  is  broken,  and  they  submit  themselves  to  their  duty  to  obey,  and  our 
right  to  have  obeyed,  the  Constitution  of  tbe  United  States  as  "  the  supreme  law 
of  the  hind."  But  with  what  sense  of  right  can  we  subdue  them  by  arms  to  obey 
the  Constitution  as  the  supreme  law  of  their  part  of  the  land,  if  we  have  ceased 
to  obey  it,  or  failed  to  preserve  it,  as  the  supreme  law  of  our  part  of  the  laud  ? 

I  am  a  member  of  no  political  party.  Duties  inconsistent,  in  my  opinion, 
with  the  preservation  of  any  attachments  to  a  political  party  caused  me  to  with- 
draw from  all  such  connections  many  years  ago,  and  they  have  never  been  re- 
sumed. I  have  no  occasion  to  listen  to  the  exhortations,  now  so  frequent,  to 
divest  myself  of  party  ties  and  disregard  party  objects,  and  act  for  my  conntry. 
I  have  nothing  but  my  country  for  which  to  act  in  any  public  affair;  and  solely 
because  I  have  that  yet  remaining,  and  know  not  but  it  may  be  possible,  from 
my  stndies  and  reflections,  to  say  something  to  my  countrymen  which  may  aid 
them  to  form  right  conclusions  in  these  dark  and  dangerous  times,  I  now  re- 
luctantly address  them. 

I  do  not  propose  to  discuss  the  question  whether  the  first  of  these  proclama- 
tions of  the  President,  if  definitively  adopted,  can  have  any  practical  effect  on  the 
unhappy  race  of  persons  to  whom  it  refers;  nor  what  its  practical  consequences 
would  be  upon  them  and  upon  the  white  population  of  the  United  States  if  it 
should  take  effect ;  nor  through  what  scenes  of  bloodshed,  and  worse  than  blood- 
shed, it  may  be,  we  should  advance  to  those  final  conditions ;  nor  even  the  law- 
fulness, in  any  Christian  or  civilized  sense,  of  the  use  of  such  means  to  attain  any 
end. 

If  the  entire  social  condition  of  nine  millions  of  people  has,  in  the  providence 
of  God,  been  allowed  to  depend  upon  the  executive  decree  of  one  man,  it  will  be 
the  most  stupendous  fact  which  the  history  of  the  race  has  exhibited.  But,  for 
myself,  I  do  not  yet  perceive  that  this  vast  responsibility  is  placed  upon  the 
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President  of  the  United  States.  I  ilo  not  yet  see  that  it  depends  upon  Lis  execu- 
tive decree  whether  a  servile  war  shall  be  invoked  to  help  twenty  millions  of  the 
white  race  to  assert  the  rightful  authority  of  the  Constitution  and  laws  of  their 
country  over  those  who  refuse  to  obey  thein.  But  I  do  see  that  this  proclamation 
asserts  the  power  of  the  executive  to  make  such  a  decree. 

I  do  not  yet  perceive  how  it  is  that  my  neighbors  and  myself,  residing  remote 
from  armies  and  their  operations,  and  where  all  the  laws  of  the  land  may  be  en- 
forced by  constitutional  means,  should  be  subjected  to  the  possibility  of  military 
arrest  and  imprisonment,  and  trial  before  a  military  commission,  and  punishment 
at  its  discretion  for  offences  unknown  to  the  law;  a  possibility  to  be  converted 
into  a  fact  at  the  mere  will  of  the  President,  or  of  some  subordinate  officer 
clothed  by  him  with  this  power.  But  I  do  perceive  that  this  executive  power  is 
asserted. 

I  am  quite  aware  that  in  times  of  great  public  danger  unexpected  perils, 
which  the  legislative  power  have  failed  to  provide  against,  may  imperatively 
demand  instant  and  vigorous  executive  action,  passing  beyond  the  limits  of  the 
laws ;  and  that  when  the  executive  has  assumed  the  high  responsibility  of  such  a 
necessary  exercise  of  mere  power,  he  may  justly  look  for  indemnity  to  that  depart- 
ment of  the  government  which  alone  has  the  rightful  authority  to  grant  it — an 
indemnity  which  should  be  always  sought  and  accorded  upon  the  clearest  admis- 
sion of  legal  wrong,  finding  its  excuse  in  the  exceptional  case  which  made  that 
wrong  absolutely  necessary  for  the  public  safety. 

But  I  find  no  resemblance  between  such  exceptional  cases  and  the  substance 
of  these  proclamations  and  these  orders.  They  do  not  relate  to  exceptional  cases : 
they  establish  a  system.  They  do  not  relate  to  some  instant  emergency:  they 
cover  an  indefinite  future.  They  do  not  seek  for  excuses:  they  assert  powers 
and  rights.  They  are  general  rules  of  action,  applicable  to  the  entire  country 
and  to  every  person  in  it,  or  to  great  tracts  of  country  and  to  the  social  condition 
of  their  people ;  and  they  are  to  be  applied  whenever  and  wherever  and  to  whom- 
soever the  President,  or  any  subordinate  officer  whom  he  may  employ,  may  choose 
to  apply  them. 

Certainly  these  things  are  worthy  of  the  most  deliberate  and  searching  ex- 
amination. 

Let  us,  then,  analyze  these  proclamations  and  orders  of  the-  President;  let  us 
comprehend  the  nature  and  extent  of  the  powers  they  assume.  Above  all,  let  us 
examine  that  portentous  cloud  of  tho  military  power  of  the  President,  which  is 
supposed  to  have  overcome  us  and  the  civil  liberties  of  the  country,  pursuant  to 
the  will  of  the  people,  ordained  in  the  Constitution  because  we  are  in  a  state  of 
war. 

And,  first,  let  us  understand  the  nature  and  operation  of  the  proclamation  of 
emancipation,  as  it  is  termed;  then  let  us  see  the  character  and  scope  of  the 
other  proclamation,  and  the  orders  of  the  Secretary  of  War  designed  to  give  it 
practical  effect,  and  having  done  so,  let  us  examine  the  asserted  source  of  these 
powers. 

The  proclamation  of  emancipation,  if  taken  to  mean  what  in  terms  it  assorts, 
is  an  executive  decree  that,  on  the  first  day  of  January  next,  all  persons  held  as 
slaves,  within  such  States  or  parts  of  States  as  shall  then  be  designated,  shall 
II.— 43 
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cease  to  be  lawfully  held  to  service,  and  may  by  their  own  efforts,  and  with  the 
aid  of  the  military  power  of  the  United  States,  vindicate  their  lawful  right  to 
their  personal  freedom. 

Tlio  persons  who  are  the  subjects  of  this  proclamation  are  held  to  service  by 
the  laws  of  the  respective  States  in  which  they  reside,  enacted  by  State  authority 
as  clear  and  unquestionable,  under  our  system  of  government,  as  any  law  passed 
by  any  State  on  any  subject. 

This  proclamation,  then,  by  an  executive  decree,  proposes  to  repeal  and  annul 
valid  State  laws  which  regulate  the  domestic  relations  of  their  people.  Such  is 
the  mode  of  operation  of  the  decree. 

The  next  observable  characteristic  is  that  this  executive  decree  holds  out  this 
proposed  repeal  of  State  laws  as  a  threatened  penalty  for  the  continuance  of  a 
governing  majority  of  the  people  of  each  State,  or  part  of  a  State,  in  rebellion 
against  the  United  States.  So  that  the  President  hereby  assumes  to  himself  the 
power  to  denounco  it  as  a  punishment  against  the  entire  people  of  a  State,  that 
the  valid  laws  of  that  State  which  regulate  the  domestic  condition  of  its  inhabi- 
tants shall  become  null  and  void,  at  a  certain  future  date,  by  reason  of  the  crimi- 
nal conduct  of  a  governing  majority  of  its  people. 

This  penalty,  however,  it  should  be  observed,  is  not  to  be  inflicted  on  those 
persons  who  have  been  guilty  of  treason.  The  freedom  of  their  slaves  was  al- 
ready provided  for  by  the  act  of  Congress  recited  in  a  subsequent  part  of  the 
proclamation.  It  is  not,  therefore,  as  a  punishment  of  guilty  persons  that  the 
commander-in-chief  decrees  the  freedom  of  slaves.  It  is  upon  the  slaves  of  loyal 
persons,  or  of  those  who,  from  their  tender  years,  or  other  disability,  cannot  be 
either  disloyal  or  otherwise,  that  the  proclamation  is  to  operate,  if  at  all;  aud  it 
is  to  opei'ate  to  set  them  free,  in  spite  of  the  valid  laws  of  their  States,  because  a 
majority  of  the  legal  voters  do  not  send  representatives  to  Congress. 

Now  it  is  easy  to  understand  how  persons  held  to  service  under  the  laws  of 
these  States,  and  how  the  army  and  navy,  under  the  orders  of  the  Presideut,  may 
overturn  these  valid  laws  of  the  States,  just  as  it  is  easy  to  imagine  that  any  law 
may  bo  violated  oy  physical  force.  But  I  do  not  understand  it  to  be  the  purpose 
of  the  President  to  incite  a  part  of  the  inhabitants  of  the  United  States  to  rise  in 
insurrection  against  valid  laws;  but  that  by  virtue  of  some  power  which  he  pos- 
sesses, ho  proposes  to  annul  those  laws,  so  that  they  are  no  longer  to  have  any 
operation. 

The  second  proclamation,  and  the  orders  of  the  Secretary  of  War,  which  follow 
it,  place  every  citizen  of  the  United  States  under  the  direct  military  command 
and  control  of  the  Presideut.  They  declare  and  define  new  offences,  not  known 
to  any  law  of  the  United  States.  They  subject  all  citizens  to  be  imprisoned  upon 
a  military  order,  at  the  pleasure  of  the  President,  when,  where,  and  so  long  as  he, 
or  whoever  is  acting  for  him,  may  choose.  They  hold  the  citizen  to  trial  before  a 
military  commission  appointed  by  the  President,  or  his  representative,  for  such 
acts  or  omissions  as  the  President  may  think  proper  to  decree  to  be  offences;  and 
they  subject  him  to  such  punishment  as  such  military  commission  maybe  pleased 
to  inflict.  They  create  new  offices,  in  such  number,  and  whose  occupants  are  to 
receive  such  compensation,  as  tho  President  may  direct;  and  the  holders  of  these 
offices,  scattered  through  the  States,  but  with  one  chief  inquisitor  at  Washington, 
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are  to  inspect  and  report  upon  the  loyalty  of  the  citizens,  with  a  view  to  the 
above  described  proceedings  against  them,  'when  deemed  suitable  by  the  central 
authority. 

Such  is  a  plain  and  accurate  statement  of  the  nature  and  extent  of  the  powers 
asserted  iu  these  executive  proclamations. 

What  is  the  source  of  these  vast  powers?  Have  they  any  limit?  Are  they 
derived  from,  or  are  they  utterly  inconsistent  with,  the  Constitution  of  the  United 
States  ? 

The  only  supposed  source  or  measure  of  these  vast  powers  appears  to  have 
been  designated  by  the  President,  in  his  reply  to  the  address  of  the  Chicago  clergy- 
men, in  the  following  words:  "Understand,  I  raise  no  objection  against  it  on 
legal  or  constitutional  grounds;  for,  as  commander-in-chief  of  the  army  and  navy, 
in  time  of  war,  I  suppose  I  have  a  right  to  take  any  measure  which  may  best  subdue  the 
enemy"  This  is  a  clear  and  frank  declaration  of  the  opinion  of  the  Presideut 
respecting  the  origin  and  extent  of  the  power  he  supposes  himself  to  possess ;  and, 
so  far  as  I  know,  no  source  of  these  powers  other  than  the  authority  of  commander-in- 
chief  in  time  of  war,  has  ever  teen  suggested. 

There  has  been  much  discussion  concerning  the  question  whether  the  power 
to 'suspend  the  "  privilege  of  the  writ  of  habeas  corpus"  is  conferred  by  the  Con- 
stitution on  Congress,  or  on  the  President.  The  only  judicial  decisions  which 
have  been  made  upon  this  question  have  been  adverse  to  the  power  of  the  President. 
Still,  very  able  lawyers  have  endeavored  to  maintain,  perhaps  to  the  satisfaction 
of  others  have  maintained,  that  the  power  to  deprive  a  particular  person  of  "the 
privilege  of  the  writ,"  is  an  executive  power.  For  while  it  has  been  generally, 
and,  so  far  as  I  know,  universally  admitted,  that  Congress  alone  can  suspend  a 
law,  or  render  it  inoperative,  and  consequently  that  Congress  alone  can  prohibit 
the  courts  from  issuing  the  writ,  yet  the  executive  might,  in  particular  cases,  sus- 
pend or  deny  the  privilege  which  the  writ  was  designed  to  secure.  I  am  not 
aware  that  any  one  has  attempted  to  show  that,  under  this  grant  of  power  to 
suspend  "the  privilege  of  the  writ  of  habeas  corpus,"  the  Presideut  may  annul 
the  laws  of  States,  create  new  offences,  unknown  to  the  laws  of  the  United  States, 
erect  military  commissions  to  try  and  punish  them,  and  then,  by  a  sweeping  de- 
cree, suspend  the  writ  of  habeas  corpus  as  to  all  persons  who  shall  be  "arrested 
by  any  military  authority."  I  think  he  would  make  a  more  bold  than  wise  exper- 
iment on  the  credulity  of  the  people,  who  should  attempt  to  convince  them  that 
this  power  is  found  in  the  habeas  corpus  clause  of  the  Constitution.  No  such  at- 
tempt has  been,  and  I  think  none  such  will  be  made.  Aud  therefore  I  repeat, 
that  no  other  source  of  this  power  A  as  ever  teen  suggested,  save  that  described  by 
the  President  himself,  as  belonging  to  him  as  the  commander-in-chief. 

It  must  be  obvious  to  the  meanest  capacity,  that  if  the  President  of  the  United 
States  has  an  implied  constitutional  right,  as  commander-in-chief  of  the  army  and 
navy  in  time  of  war,  to  disregard  any  one  positive  prohibition  of  the  Constitution, 
or  to  exercise  any  one  power  not  delegated  to  the  United  States  by  the  Constitu- 
tion because,  iu  his  judgment,  he  may  thereby  "  best  subdue  the  enemy,"  he  has 
the  same  ri^ht,  for  the  same  reason,  to  disregard  each  and  every  provision  of  tho 
Constitution,  and  to  exercise  all  power,  needful,  in  his  opinion,  to  enable  him  "  best 
to  subdue  the  enemy." 
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It  has  never  been  doubted  that  the  power  to  abolish  slavery  within  the  States 
was  not  delegated  to  the  United  States  by  the  Constitution,  but  was  reserved  to 
the  States.  If  the  President,  as  commander-in-chief  of  the  army  and  navy  in  time 
of  war,  may,  by  an  executive  decree,  exercise  this  power  to  abolish  slavery  in  the 
States,  which  power  was  reserved  to  the  States,  because  he  is  of  opinion  that  he 
may  thus  "best  subdue  the  enemy,"  what  other  power,  reserved  to  the  States  or 
to  the  people,  may  not  be  exercised  by  the  President,  for  the  same  reason,  that  he 
is  of  opinion  he  may  thus  best  subdue  the  enemy?  And  if  so,  what  distinction 
can  be  made  between  powers  not  delegated  to  the  United  States  at  all,  and  powers 
which,  though  thus  delegated,  are  conferred  by  the  Constitution  xipon  some  de- 
partment of  the  government  other  than  the  executive  ?  Indeed,  the  proclamation 
of  September  24, 1862,  followed  by  the  orders  of  the  war  department,  intended  to 
carry  it  into  practical  effect,  are  manifest  assumptions,  by  the  President,  of  powers 
delegated  to  the  Congress  and  to  the  judicial  department  of  the  government.  It 
is  a  clear  and  undoubted  prerogative  of  Congress  alone,  to  define  all  offences,  and 
to  affix  to  each  some  appropriate  and  not  cruel  or  unusual  punishment.  But  this 
proclamation  and  these  orders  create  new  offences,  not  known  to  any  law  of  the 
United  States.  "  Discouraging  enlistments,"  and  "  any  disloyal  practice,"  are  not 
offences  known  to  any  law  of  the  United  States.  At  the  same  time,  they  may  in- 
clude, among  many  other  things,  acts  which  are  offences  against  the  laws  of  the 
United  States,  and,  among  others,  treasou.  Under  the  Constitution  and  laws  of 
the  United  States,  except  in  cases  arising  in  the  land  and  naval  forces,  every  per- 
son charged  with  an  offence  is  expressly  required  to  be  proceeded  against,  and 
tried  by  the  judiciary  of  the  United  States  and  a  jury  of  his  peers ;  and  he  is  re- 
quired by  the  Constitution  to  be  punished,  in  conformity  with  some  act  of  Con- 
gress applicable  to  the  offence  proved,  enacted  before  its  commission.  But  this 
proclamation  and  these  orders  remove  the  accused  from  the  jurisdiction  of  the 
judiciary;  they  substitute  a  report,  made  by  some  deputy  provost-marshal,  for 
the  presentment  of  a  grand  jury;  they  put  a  military  commission  in  place  of  a 
judicial  court  and  jury  required  by  the  Constitution  ;  and  they  apply  the  discre- 
tion of  the  commission  and  the  President,  fixing  the  degree  and  kind  of  punish- 
ment, iustead  of  the  law  of  Congress  fixing  the  penalty  of  the  offence. 

It  no  longer  remains  to  be  suggested,  that  if  the  ground  of  action  announced 
by  the  President  be  tenable,  he  may,  as  commander-in-chief  of  the  army  and  navy, 
use  powers  not  delegated  to  the  United  States  by  the  Constitution ;  or  may  use 
powers  by  the  Constitution  exclusively  delegated  to  the  legislative  and  the  judi- 
cial department  of  the  government.  These  things  have  been  already  done,  so  far 
as  the  proclamations  and  orders  of  the  President  can  effect  them. 

It  is  obvious,  that  if  no  private  citizen  is  protected  in  his  liberty  by  the  safe- 
guards thrown  around  him  by  the  express  provisions  of  the  Constitution,  but  each 
and  all  of  those  safeguards  may  be  disregarded,  to  subject  him  to  military  arrest 
upon  the  report  of  some  deputy  provost-marshal,  and  imprisonment  at  the  pleas- 
ure of  the  President,  and  trial  before  a  military  commission,  and  punishment  at  its 
discretion,  because  the  President  is  of  opinion  that  such  proceedings  "may  best 
subdue  the  enemy,"  then  all  members  of  either  house  of  Congress,  and  every  judi- 
cial officer  is  liable  to  be  proceeded  against  as  a  "  disloyal  person,"  by  the  same 
means  and  in  the  same  way.     So  that,  under  this  assumption  concerning  the  ini- 
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plied  powers  of  the  President  as  commander-in-chief  in  time  of  war,  if  the  Presi- 
dent shall  l)e  of  opinion  that  the  arrest  and  incarceration,  and  trial  before  a  mili- 
tary commission,  of  a  judge  of  the  United  States,  for  some  judicial  decision,  or  of 
one  or  more  memhers  of  either  honso  of  Congress  for  words  spoken  in  dehate,  is 
"  a  measure  which  may  best  subdue  the  enemy,"  there  is  then  conferred  on  him  by 
the  Constitution  the  rightful  power  so  to  proceed  against  such  judicial  or  legisla- 
tive officer. 

This  power  is  certainly  not  found  in  any  express  grant  of  power  made  by  the 
Constitution  to  the  President,  nor  even  in  any  delegation  of  power  made  by  the 
Constitution  of  the  United  States  to  any  department  of  the  government.  It  is 
claimed  to  be  found  solely  in  the  fact  that  he  is  the  commander-in-chief  of  its 
army  and  navy,  charged  with  the  duty  of  subduing  the  enemy.  And  to  this  end, 
as  he  understands  it,  he  is  charged  with  the  duty  of  using,  not  only  those  great 
and  ample  powers  which  the  Constitution  and  laws  and  the  self-devotion  of  the 
people  in  executing  them,  have  placed  in  his  hands,  but  charged  with  the  duty  of 
using  powers  which  the  people  have  reserved  to  the  States,  or  to  themselves ;  and 
is  permitted  to  break  down  those  great  constitutional  safeguards  of  the  partition 
of  governmental  powers,  and  the  immunity  of  the  citizen  from  mere  executive 
control,  which  are  at  once  both  the  end  and  the  means  of  free  government. 

The  necessary  result  of  this  interpretation  of  the  Constitution  is,  that,  in  time 
of  war,  the  President  has  any  and  all  power,  which  he  may  deem  it  necessary  to 
exercise,  to  subdue  the  enemy  ;  and  that  every  private  and  personal  right  of  indi- 
vidual security  against  mere  executive  control,  and  every  right  reserved  to  the 
States  or  to  the  people,  rests  merely  upon  executive  discretion. 

But  the  military  power  of  the  President  is  derived  solely  from  the  Constitu- 
tion ;  and  it  is  as  sufficiently  defined  there  as  his  purely  civil  power.  These  are 
its  words:  "  The  President  shall  be  the  Commander-in-chief  of  the  army  and  navy 
of  the  United  States,  and  of  the  militia  of  the  several  States,  when  called  into  the 
actual  service  of  the  United  States." 

This  is  his  military  power.  He  is  the  geueral-in-chief ;  and  as  such,  in  prose- 
cuting war,  may  do  what  generals  in  the  field  are  allowed  to  do  within  the  sphere 
of  their  actual  operations,  in  subordination  to  the  laws  of  their  country,  from  which 
alone  they  derive  their  authority* 


*  The  case  of  Mitchel  vs.  Harmony  (13  How.  115)  presented  for  the  decision  of  the 
Supreme  Court  of  the  United  States  the  question  of  the  extent  of  the  right  of  a  command- 
ing general  in  the  field  to  appropriate  private  property  to  the  public  service,  and  it  was  de- 
cided that  such  an  appropriation  might  be  made,  in  case  it  should  be  rendered  necessary 
by  an  immediate  and  pressing  danger  or  urgent  necessity  existing  at  the  time,  and  not  ad- 
mitting of  delay,  but  not  otherwise. 

In  delivering  the  opinion  of  the  Court,  the  Chief  Justice  said :  "  Our  duty  is  to  determine 
under  what  circumstances  private  property  may  be  taken  from  the  owner  by  a  military  offi- 
cer in  a  time  of  war.  And  the  question  here  is :  whether  the  law  permits  it  to  be  taken,  to 
insure  the  success  of  any  enterprise  against  a  public  enemy,  which  the  commanding  officer 
may  deem  it  advisable  to  undertake.  And  we  think  it  very  clear  that  the  law  does  not 
permit  it.  The  case  mentioned  by  Lord  Mansfield,  in  delivering  his  opinion  in  Mostyn  vs. 
Fabrigas  (1.  Cowp.  1 80),  illustrates  the  principle  of  which  we  are  speaking.  Captain  Gam- 
bier  of  the  'British  navy,  by  the  order  of  Admiral  Boscawen,  pulled  down  the  houses  of 
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When  the  Constitution  says  that  the  President  shall  be  the  commander-in- 
chief  of  the  army  and  navy  of  the  United  States,  and  of  the  militia  of  the  several 
States  when  called  into  the  actual  service  of  the  United  States,  does  it  mean  that 
he  shall  possess  military  power  and  command  over  all  citizens  of  Vie  United  States  ; 
that,  by  military  edicts,  he  may  control  all  citizens  as  if  enlisted  in  the  army  or 
navy,  or  in  the  militia  called  into  the  actual  service  of  the  United  States  ?  Does 
it  mean  that  he  may  make  himself  a  legislator,  and  enact  penal  laws  governing 
the  citizens  of  the  United  States,  and  erect  tribunals,  and  create  offices  to  enforce 
his  penal  edicts  upon  citizens  ?  Does  it  mean  that  he  may,  by  a  prospective  exec- 
utive decree,  repeal  and  anuul  the  laws  of  the  several  States,  which  respect  sub- 
jects reserved  by  the  Constitution  for  the  exclusive  action  of  the  States  and  the 
people?  The  President  is  the  commander-in-chief  of  the  army  and  navy,  not  only 
by  force  of  the  Constitution,  but  under  and  subject  to  the  Constitution,  and  to 
every  restriction  therein  contained,  and  to  every  law  enacted  by  its  authority,  as 
completely  and  clearly  as  the  private  in  his  ranks. 

He  is  general-iu-chief ;  but  can  a  geueral-iu-chief  disobey  any  law  of  his  own 
country  ?  When  he  can,  he  superadds  to  his  rights  as  commander  the  powers  of  a 
usurper;  and  that  is  military  despotism.  Iu  the  noise  of  arms  have  we  become 
deaf  to  the  warning  voices  of  our  fathers,  to  take  care  that  the  military  shall  al- 
ways be  subservient  to  the  civil  power  ?  Iustead  of  listening  to  these  voices,  some 
persons  now  seem  to  think  that  it  is  enough  to  silence  objection,  to  say,  true 
enough,  there  is  no  civil  right  to  do  this  or  that,  but  it  is  a  military  act.  They 
seem  to  have  forgotten  that  every  military  act  is  to  be  tested  by  the  Constitution 
and  laws  of  the  country  under  whose  authority  it  is  done.  And  that  under  the 
Constitution  and  laws  of  the  United  States,  no  more  than  under  the  government 
of  Great  Britain,  or  under  any  free  or  any  settled  government,  the  mere  authority 
to  command  an  army  is  not  an  authority  to  disobey  the  laws  of  the  country. 

The  framers  of  the  Constitution  thought  it  wise  that  the  powers  of  the  com- 
mander-in-chief of  the  military  forces  of  the  United  States  should  be  placed  in  the 
hands  of  the  ohief  oivil  magistrate.  But  the  powers  of  commander-in-chief  are  in 
no  degree  enhanced  or  varied  by  being  conferred  upon  the  same  officer  who  has 
important  civil  functions.     If  the  Constitution  had  provided  that  a  commander- 


some  sutlers  on  the  coast  of  Nova  Scotia,  who.  were  supplying  the  sailors  with  spirituous 
liquors,  the  health  of  the  sailors  being  injured  by  frequenting  them.  The  motive  was  evi- 
dently a  laudable  one,  and  the  act  done  for  the  public  service.  Yet  it  was  an  invasion  of 
the  rights  of  private  property  and  without  the  authority  of  law ;  and  the  officer  who  exe- 
cuted the  order  was  held  liable  to  an  action;  and  the  sutlers  recovered  damages  against 
him  to  the  value  of  the  property  destroyed.  This  case  shows  how  carefully  the  rights  of 
property  are  guarded  by  the  laws  of  England ;  and  they  are  certainly  not  less  valued,  nor 
•  less  securely  guarded,  under  the  Constitution  and  laws  of  the  United  States." 

It  may  safely  be  said  that  neither  of  the  very  eminent  counsel  by  whom  that  case  was 
argued,  and  that  no  judge  before  whom,  it  came,  had  then  advanced  to  the  conception  that 
a  commanding  general  may  lawfully  take  any  measure  which  may  best  subdue  the  enemy. 
The  wagons,  mules,  and  packages  seized  by  General  Donophon,  in  that  case,  were  of  essen- 
tial service  in  his  brilliant  and  successful  attack  on  the  lines  of  Chihuahua.  But  this  did 
not  save  him  from,  being  liable  to  their  owner  as  a  mere  wrongdoer,  under  the  Constitution 
of  the  United  States. 
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in-oliief  should  be  appointed  by  Congress,  bis  powers  -would  bavo  been  the  same 
as  the  military  powers  of  the  President  now  are.  And  what  would  be  thought  by 
the  American  people  of  an  attempt  by  a  geueral-in-chief  to  legislate  by  his  de- 
crees for  the  people  and  the  States? 

Besides,  all  the  powers  of  the  President  are  executive  merely.  He  cannot  make 
a  law.  He  cannot  repeal  one.  He  can  only  execute  the  laws.  He  can  neither 
make,  nor  suspend,  nor  alter  them.  He  cannot  even  make  an  article  of  war.  He 
may  govern  the  army,  either  by  general  or  special  orders,  but  only  in  subordina- 
tion to  the  Constitution  and  laws  of  the  United  States,  and  the  articles  of  war 
enacted  by  the  legislative  power. 

The  time  has  certainly  come  when  the  people  of  the  United  States  must  under- 
stand, and  must  apply,  those  great  rules  of  civil  liberty  which  have  been  arrived 
at  by  the  self-devoted  efforts  of  thought  and  action  of  their  ancestors,  during  seven 
hundred  years  of  struggle  against  arbitrary  power.  If  they  fail  to  understand 
and  apply  them,  if  they  fail  to  hold  every  branch  of  their  government  steadily  to 
them,  who  can  imagine  what  is  to  come  out  of  this  great  and  desperate  struggle. 
The  military  power  of  eleven  of  these  States  being  destroyed,  what  then  ?  What 
is  to  be  their  condition  ?     What  is  to  be  our  condition  ? 

Are  the  great  principles  of  free  government  to  be  used  and  consumed  as 
means  of  war?  Are  we  not  wise  enough  aud  strong  enough  to  carry  on  this 
war  to  a  successful  military  end,  without  submitting  to  the  loss  of  any  one  great 
principle  of  liberty  ?  We  are  strong  enough.  We  are  wise  enough,  if  the  people 
and  their  servants  will  but  understand  and  observe  the  just  limits  of  military 
power. 

What,  then,  are  those  limits?  They  are  these.  There  is  military  law;  there 
is  martial  law.  Military  law  is  that  system  of  laws  enacted  by  the  legislative 
power  for  the  government  of  the  army  and  navy  of  the  United  States,  and  of  the 
militia  when  called  into  the  actual  service  of  the  United  States.  It  has  no  con- 
trol whatever  over  any  person  or  any  property  of  any  citizen.  It  could  not  even 
apply  to  the  teamsters  of  an  army,  save  by  force  of  express  provisions  of  the  laws 
of  Congress,  making  such  persons  amenable  thereto.  The  persons  and  the  prop- 
erty of  private  citizens  of  the  United  States  are  as  absolutely  exempted  from  the 
control  of  military  law  as  they  are  exempted  from  the  control  of  the  laws  of  Great 
Britain. 

Bnt  there  is  also  martial  law.     What  is  this?"     It  is  the  will  of  a  military 


*  The  following  extracts  from  the  opinion  of  Mr.  Justice  Woodbury,  delivered  in 
the  Supreme  Court  of  the  United  States  in  the  case  of  Luther  vs.  Borden  (7  How.  62), 
states  what  martial  law  is,  and  some  of  the  incidents  of  its  history  : 

"By  it  every  citizen,  instead  of  reposing  under  the  shield  of  known  and  fixed  laws 
as  to  his  liberty,  property,  and  life,  exists  with  a  rope  round  his  neck,  subject  to  be  hung 
up  by  a  military  despot  at  the  next  lamp-post,  under  the  sentence  of  some  drumhead  court- 
martial.  See  Simmons's  Practice  of  Courts-Martial,  40.  See  such  a  trial  in  Hough  on 
Courts-Martial,  383,  where  the  victim  on  the  spot  was  '  blown  away  by  a  gun,'  '  neither 
time,  place,  nor  persons  considered.'  As  an  illustration  how  the  passage  of  such  a  law 
may  be  abused,  Queen  Mary  put  it  in  force  in  1558,  by  proclamation  merely,  and  de- 
clared, 'that  whosoever  had  in  his  possession  any  heretical,  treasonable,  or  seditious 
books,  and  did  not  presently  burn  them,  without  reading  them  or  showing  them  to  any 
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commander,  operating  without  any  restraint,  save  his  judgment,  upon  the  lives, 
upon  the  property,  upon  the  entire  social  and  individual  condition  of  all  over 
whom  this  law  extends.  But,  under  the  Constitution  of  the  United  States,  over 
whom  does  such  law  extend  t 

Will  any  one  he  hold  enough  to  say,  in  view  of  the  history  of  our  ancestors 
and  ourselves,  that  the  President  of  the  United  States  can  extend  such  law  as 
that  over  the  entire  country,  or  over  any  defined  geographical  part  thereof, 
save  in  connection  with  some  particular  military  operations  which  he  is  carry- 
ing on  there  ?  Since  Charles  I.  lost  his  head,  there  has  heen  no  King  in  Eng- 
land who  could  make  such  law  hi  that  realm.  And  where  is  there  to  he  found, 
in  our  history,  or  our  constitutions,  either  State  or  national,  any  warrant  for  say- 
ing that  a  President  of  the  United  States  has  heen  empowered  by  the  Consti- 
tution to  extend  martial  law  over  the  whole  country,  and  to  subject  thereby 
to  his  military  power  every  right  of  every  citizen  ?     He  has  no  such  authority. 

In  time  of  war,  a  military  commander,  whether  he  bo  the  commander-in- 
chief,  or  one  of  his  subordinates,  must  possess  and  exercise  powers  both  over 
the  persons  and  the  property  of  citizens  which  do  not  exist  in  time  of  peace. 
But  he  possesses  and  exercies  such  powers,  not  in  spite  of  the  Constitution  and 
laws  of  the  United  States,  or  in  derogation  from  their  authority,  but  in  virtue  thereof 


other  person,  should  be  esteemed  a  rebel,  and  without  any  further  delay  be  executed 
by  the  martini  law.'    Tytler  on  Military  Law,  p.  50,  o.  i.,  §  1. 

"For  convincing  reasons  like  these,  in  every  country  which  makes  any  claim  to 
political  or  civil  liberty,  'martial  law 'as  here  attempted,  and  as  once  practised  in  Eng- 
land against  her  own  people,  has  been  expressly  forbidden  there  for  near  two  centuries, 
as  well  as  by  the  principles  of  every  other  free  constitutional  government.  1  Hallam's 
■  Const.  Hist.  420.  And  it  would  be  not  a  little  extraordinary,  if  the  spirit  of  our  insti- 
tutions, both  State  and  national,  was  not  much  stronger  than  in  England  against  the 
unlimited  exercise  of  martial  law  over  a  whole  people,  whether  attempted  by  any  chief 
magistrate,  or  even  by  a  legislature. 

"  One  object  of  Parliamentary  inquiry,  as  early  as  1620,  was  to  check  the  abuse  of 
martial  law  by  the  King,  which  had  prevailed  before.  Tytler  on  Military  Law,  502. 
The  Petition  of  Right,  in  the  first  year  of  Charles  I.,  reprobated  all  such  arbitrary  pro- 
ceedings in  the  just  terms  and  in  the  terse  language  of  that  great  patriot  as  well  as 
judge,  Sir  Edward  Coke,  and  prayed  they  might  be  stopped  and  never  repeated.  To 
this  the  King  wisely  replied,  '  Soit  droit  fait  comme  est  desire '  (Let  right  be  done  as  de- 
sired).   Petition  of  Right  in  Statutes  at  Large,  1  Charles  I. 

"  Putting  it  in  force  by  the  King  alone  was  not  only  restrained  by  the  Petition  of 
Right,  early  in  the  seventeenth  century,  but  virtually  denied  as  lawful  by  the  Declara- 
tion of  Rights  in  1688.  Tytler  on  Military  Law,  307.  Ilallam,  therefore,  in  his  Consti- 
tutional History,  420,  declares,  that  its  use  by  '  the  commissioners  to  try  military  offenders 
by  martial  law,  was  a  procedure  necessary,  within  certain  limits,  to  the  discipline  of  an 
army,  but  unwarranted  by  the  constitution  of  this  country.'  Indeed,  a  distinguished 
English  judge  has  since  said,  that  'martial  law,'  as  of  old,  now  'does  not  exist  in  Eng- 
land at  all,'  was  '  contrary  to  the  Constitution,  and  has  been  for  a  century  totally  ex- 
ploded.' Grant  vs.  Gould,  2  Hen.  Bl.  69 ;  1  Hale,  P.  C.  346 ;  Hale  Com.  Law,  "e.  ii., 
p.  36;  1  Mac  Arthur,  55. 

"This  is  broad  enough,  and  is  correct  as  to  the  community  generally,  in  both  war 
and  peace." 
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and  in  strict  subordination  thereto.  The  general  who  moves  his  army  over  private 
property  in  tho  course  of  his  operations  in  the  field,  or  who  impresses  into 
the  public  service  means  of  transportation,  or  subsistence,  to  enable  him  to  act 
against  the  enemy,  or  who  seizes  persons  within  his  lines  as  spies,  or  destroys 
supplies  in  immediate  danger  of  falling  into  the  hands  of  tho  enemy,  nses 
authority  unknown  to  the  Constitution  and  laws  of  tho  United  States  in  time  of 
peace;  but  not  unknown  to  that  Constitution  and  those  laws  iu  time  of  war. 
The  power  to  declare  war,  includes  the  power  to  use  the  customary  and  neces- 
sary meaus  effectually  to  carry  it  on.  As  Congress  may  institute  a  state  of 
war,  it  may  legislate  into  existence  and  place  under  executive  control  the  means 
for  its  prosecution.  And,  in  time  of  war  without  any  special  legislation,  not 
the  commauder-in-chief  only,  but  every  commander  of  an  expedition,  or  of  a  mili- 
tary post,  is  lawfully  empowered  by  tho  Constitution  and  laws  of  the  United 
States  to  do  whatever  is  necessary,  and  is  sanctioned  by  the  laws  of  war,  to 
accomplish  the  lawful  objects  of  his  command.  But  it  is  obvious  that  this  im- 
plied authority  must  find  early  limits  somewhere.  If  it  were  admitted  that  a 
commanding  general  in  the  field  might  do  whatever  in  his  discretion  might  be 
necessary  to  subdue  the  enemy,  he  could  levy  contributions  to  pay  his  soldiers; 
he  could  force  conscripts  into  his  service;  ho  could  drive  out  of  the  entire  coun- 
try all  persons  not  desirous  to  aid  him — in  short,  he  would  be  tho  ahsolnto  master 
of  the  country  for  the  time  being. 

No  one  has  ever  supposed — <io  one  will  now  undertake  to  maintain  that  the 
commander-in-chief,  in  time  of  war,  has  any  such  lawful  authority  as  this. 

What,  then,  is  his  authority  over  the  persons  and  property  of  citizens?  I 
answer,  that,  over  all  persons  enlisted  in  his  forces  he  has  military  power  and 
command;  that  over  all  persons  and  property  within  the  sphere  of  his  actual 
operations  in  the  field,  he  may  lawfully  exercise  such  restraint  and  control  as  the 
successful  prosecution  of  his  particular  military  enterprise  may,  in  his  honest 
judgment,  absolutely  require;  and  upon  such  persons  as  have  committed  offences 
against  any  article  of  war,  he  may,  through  appropriate  military  tribunals,  in- 
flict the  punishment  prescribed  by  law.     And  there  his  lawful  authority  ends. 

The  military  power  over  citizens  and  their  property  is  a  power  to  act,  not  a 
power  to  prescribe  rules  for  future  action.  It  springs  from  present  pressing 
emergencies,  and  is  limited  by  them.  It  cannot  assume  the  functions  of  the 
statesman  or  legislator,  and  make  provision  for  fntnro  or  distant  arrangements 
by  which  persons  or  property  may  be  made  subservient  to  military  uses.  It 
is  the  physical  force  of  an  army  iu  the  field,  and  may  control  whatever  is  so 
near  as  to  be  actually  reached  by  that  force,  iu  order  to  remove  obstructions 
to  its  exercise. 

But  when  the  military  commander  controls  the  persons  or  property  of  citi- 
zens who  are  beyond  the  sphere  of  his  actual  operations  iu  the  field,  when  he 
makes  laws  to  govern  their  conduct,  ho  becomes  a  legislator.  Those  laws 
may  be  made  actually  operative ;  obedience  to  them  may  be  enforced  by  mili- 
tary power;  their  purpose  and  effect  may  be  solely  to  recruit  or  support  his 
armies,  or  to  weaken  the  power  of  the  enemy  with  whom  he  is  contending. 
But  he  is  a  legislator  still;  and  whether  his  edicts  are  clothed  in  the  form  of 
proclamations  or  of  military  orders,  by  whatever  name  they  way  be  called,  they 
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are  laws.  If  he  have  the  legislative  power  conferred  on  him  by  the  people,  it 
is  well.     If  not,  he  usurps  it. 

He  has  no  more  lawful  authority  to  hold  all  the  citizens  of  the  entire  country, 
outside  of  the  sphere  of  his  actual  operations  in  the  field,  amenable  to  his 
military  edicts,  than  he  has  to  hold  all  the  property  of  the  country  subject  to  his 
military  requisitions.  He  is  not  the  military  commander  of  the  citizens  of  the 
United  States,  but  of  its  soldiers. 

Apply  these  principles  to  the  proclamations  and  orders  of  the  President. 
They  are  not  designed  to  meet  an  existing  emergency  in  some  particular  military 
operation  in  the  field;  they  prescribe  future  rules  of  action  touching  the  persons 
and  property  of  citizens.  They  are  to  take  effect,  not  merely  within  the  scope 
of  military  operations  in  the  field,  or  in  their  neighborhood,  but  throughout 
the  entire  country,  or  great  portions  thereof.  Their  subject-matter  is  not  mili- 
tary offences  or  military  relations,  but  civil  offences  and  domestic  relations; 
the  relation  of  master  and  servant;  the  offences  of  " disloyalty,  or  treasonable 
practices."  Their  purpose  is  not  to  meet  some  existing  and  instant  military 
emergency,  but  to  provide  for  distant  events,  which  may  or  may  not  occur;  and 
whose  connections,  if  they  should  coincide  with  any  particular  military  opera- 
tions, are  indirect,  remote,  casual,  and  possible  merely. 

It  is  manifest  that  in  proclaiming  these  edicts  the  President  is  not  acting 
under  the  authority  of  military  law;  first,  because  military  law  extends  only 
over  the  persons  actually  enlisted  in  the  military  service;  and,  second,  because 
these  persons  are  governed  by  laws  enacted  by  the  legislative  power.  It  is 
equally  manifest  that  he  is  not  acting  under  that  implied  authority  which  grows 
out  of  particular  actual  military  operations ;  for  these  executive  decrees  do  not 
spring  from  the  special  emergencies  of  any  particular  military  operations  and 
are  not  limited  to  any  field  in  which  any  such  operations  are  carried  on. 

Whence,  then,  do  these  edicts  spring?  They  spring  from  the  assumed  power 
to  extend  martial  law  over  the  whole  territory  of  the  United  States;  a  power 
for  the  exercise  of  which  by  the  President  there  is  no  warrant  whatever  in  the 
Constitution ;  a  power  which  no  free  people  could  confer  upon  an  executive 
officer  and  remain  a  free  people.  For  it  would  make  him  the  absolute  master 
of  their  lives,  their  liberties,  and  their  property,  with  power  to  delegate  his 
mastership  to  such  satraps  as  he  might  select,  or  as  might  be  imposed  on  his 
credulity  or  his  fears.  Amidst  the  great  clangers  which  encompass  us,  in  our 
struggles  to  encounter  them,  in  onr  natural  eagerness  to  lay  hold  of  efficient 
means  to  accomplish  our  vast  labors,  let  us  beware  how  we  borrow  weapons 
from  the  armory  of  arbitrary  power.  They  cannot  be  wielded  by  the  hands  of 
a  free  people.     Their  blows  will  finally  fall  upon  themselves. 

Distracted  councils,  divided  strength,  are  the  very  earliest  effects  of  an  at- 
tempt to  use  them.  What  lies  beyond  no  patriot  is  now  willing  to  attempt 
to  look  upon. 

These  conclusions  concerning  the  powers  of  the  President  cannot  be  shaken 
by  the  assertion  that  "rebels  have  no  rights."  Tbe  assertion  itself  is  not  true,  in 
reference  either  to  the  seceding  States  or  their  people. 

It  is  not  true  of  those  States ;  for  the  government  of  the  United  States  has 
never  admitted,  and  cannot  admit,  that,  as  States,  they  are  in  rebellion.     A  State 
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is  simply  incapable  of  doing  any  valid  act  iu  conflict  with  the  Constitution  or 
laws  of  the  United  States;  and  the  Constitution  is  as  much  "the  supreme  law  of 
the  laud"  in  Tennessee  to-day,  as  it  was  before  the  void  act  of  secession  was  at- 
tempted by  a  part  of  its  people.  Else  the  act  was  effectual,  aud  the  State  is  in- 
dependent of  the  government  of  the  United  States,  and  the  war  is  a  war  of  con- 
quest and  subjugation. 

Nor  is  the  assertion  that  "rebels  have  no  rights''  applicable  to  the  people  of 
those  States.  It  is  strange  that  any  one  having  even  that  acquaintance  with 
public  law  which  Chatham's  indignant  protest  has  made  familiar  to  Americans, 
could  have  failed  to  feel  it  to  be  untrue.  When  many  millions  of  people  are  in- 
volved in  civil  war,  humanity,  and  that  public  law  which  in  modern  times  is  hu- 
mane, forbid  their  treatment  as  outlaws.  And  if  public  law  and  the  Constitu- 
tion aud  laws  of  the  United  States  are  now  their  rules  of  duty  towards  us,  on 
what  ground  shall  we  deny  that  public  law  and  the  Constitution,  and  the  laws 
made  under  it,  are  also  our  rules  of  duty  towards  them  f  The  ouly  just  idea  of  a 
law  is  that  it  is  a  rule  of  action  which  governs  all  who  are  within  its  scope. 
None  are  so  degraded,  even  by  crime,  as  to  be  too  low  for  its  protection  ;  none  so 
elevated  by  position  or  power  as  to  be  above  its  reach.  And  when  we  advance 
to  that  highest  conception  of  human  law,  known,  practically,  in  our  own  country 
only,  aud  come  to  constitutional  law,  the  embodied  will  of  the  people  by  which 
they  govern  the  governors,  what  governors  are  beyond  its  control,  what  citizens 
are  too  low  for  its  protection  ?  Penalties  and  forfeitures  may  be  inflicted  by  the 
legislative  power  as  punishment  for  crime;  but  not  even  treason,  the  most  dead- 
ly of  all  crimes,  can  set  free  the  legislative  or  executive  power  from  the  restraint 
which  the  people's  law  lias  imposed  upon  them,  or  remove  one  man,  or  any  number 
of  men,  from  under  its  protection. 

But,  if  it  were  conceded  that  "  rebels  have  no  rights,"  there  would  still  be  mat- 
ter demanding  the  gravest  consideration.  For  the  inquiry  which  I  have  invited 
is  not,  what  are  their  rights,  but  what  are  our  rights  ? 

Whatever  may  be  thought  of  the  wisdom  of  the  proclamation  of  the  President 
concerning  the  emancipation  of  slaves,  no  one  can  doubt  its  practical  impor- 
tance, if  it  is  to  take  effect.  To  set  free  about  four  millions  of  slaves,  at  an  early 
fixed  day,  with  absolutely  no  preparation  for  their  future,  and  with  no  prepara- 
tion for  our  future  in  their  relations  with  us,  and  to  do  this  by  force,  must  be  ad- 
mitted to  be  a  matter  of  vast  concern,  not  only  to  them  and  to  their  masters,  but 
to  the  whole  continent  up*on  which  they  must  live. 

There  may  be  great  diversities  of  opinion  concerning  the  effect  of  such  an  act. 
But  that  its  effect  must  be  of  stupendous  importance,  extending  not  only  into  the 
border  loyal  States,  but  into  all  the  States,  North  as  well  as  South,  I  suppose  no 
ratioual  man  can  doubt.  How  has  the  President  acquired  the  power  to  decide 
the  question  whether  this  great  act  shall  be  donet  How  have  the  people  of  the 
United  States,  or  any  part  of  them,  conferred  on  him  the  rightful  power  to  deter- 
mine for  them  this  questiou  of  snch  an  emancipation,  to  be  made  under  such  cir- 
cumstances ? 

If  the  people  who  are  in  rebellion  have  "no  rights,"  the  loyal  people  of  Ken- 
tucky, of  Indiana,  Illinois,  Ohio,  Maryland,  and  Pennsylvania  have  rights.  It  is 
among  those  rights  that  the  President  shall  not  assume  to  decide  for  them  a  ques- 
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tion  which  they  deem  of  vast  practical  importance  to  themselves,  and  which  they 
have  never  consented  he  should  decide.  It  is  among  the  rights  of  all  of  ns  that 
the  powers  of  each  State  to  govern  its  own  internal  affairs  should  not  he  tres- 
passed on  hy  any  department  of  the  Federal  power ;  and  it  is  a  right  essential  to 
the  maintenance  of  our  system  of  government.  It  is  among  the  lights  of  all  of  us 
that  the  executive  power  should  he  kept  within  its  prescribed  constitutional  lim- 
its, and  should  not  legislate,  hy  its  decrees,  upon  subjects  of  transcendent  import- 
ance to  the  whole  people. 

Whether  such  decrees  ai-e  wise  or  nu  wise,  whether  their  subjects  are  citizens 
or  not,  if  they  are  usurpations  of  power,  our  rights  are  both  infringed  and  endan- 
gered. They  are  infringed,  because  the  power  to  decide  and  to  act  is  taken  from 
the  people  without  their  consent.  They  are  endangered,  because,  in  a  constitu- 
tional government,  every  usurpation  of  power  dangerously  disorders  the  whole 
framework  of  the  state. 

A  leading  and  influential  newspaper,  while  expressing  entire  devotion  to  the 
President,  and  approbation  of  his  proclamation  of  emancipation,  says:  "The 
Democrats  talk  about  '  unconstitutional  acts.'  Nohody  pretends  that  this  act  is 
constitutional,  and  nobody  cares  whether  it  is  or  not." 

I  think  too  well  of  the  President  to  believe  he  has  done  .an  act  involving 
the  lives  and  fortunes  of  millions  of  human  beings,  and  the  entire  social  con- 
dition of  a  great  people,  without  caring  whether  it  is  conformable  to  that  Con- 
stitution which  he  has,  many  times,  sworn  to  support. 

Among  all  the  causes  of  alarm  which  now  distress  the  public  mind  there 
are  fewr  more  terrible  to  reflecting  men  than  the  tendency  to  lawlessness  which 
is  manifesting  itself  in  so  many  directions.  No  stronger  evidence  of  this  could 
bo  afforded  than  the  open  declaration  of  a  respectable  and  widely  circulated 
journal  that  "nobody  cares"  whether  a  great  public  act  of  the  President  of 
the  United  States  is  in  conformity  with  or  is  subversive  of  the  supreme  law 
of  the  land — the  only  basis  upon  which  the  government  rests;  that  our  public 
affairs  have  become  so  desperate,  and  our  ability  to  retrieve  them  by  the  use  of 
honest  means  is  so  distrusted,  and  our  willingness  to  use  other  means  so  un- 
doubted, that  our  great  puhlio  servants  may  themselves  break  the  fundamental 
laws  of  the  country,  and  hecome  usurpers  of  vast  powers  not  intrusted  to 
them,  in  violation  of  their  solemn  oaths  of  office  ;  and  "  nobody  cares." 

It  is  not  believed  that  this  is  just  to  the  people  of  the  United  States.  They 
do  care,  and  the  President  cares,  that  ho  and  all  other  public  servants  should 
obey  the  Constitution.  Partisau  journals,  their  own  honest  and  proper  desire  to 
support  the  President — on  whose  wisdom  and  firmness  they  rely  to  relieve  their 
country  from  its  evils  and  dangers — and  the  difficulties  which  the  mass  of  tho 
people  encounter  in  forming  opinions  on  questions  of  constitutional  law,  may 
prevent  them,  for  a  limited  time,  from  arriving  at  a  just  judgment  of  such  ques- 
tions, or  of  the  vast  practical  effects  dependent,  on  them. 

But  the  people  of  the  United  States  do  not  expect  national  concord  to  spring 
from  usurpations  of  power ;  or  national  security  from  the  violation  of  those 
great  principles  of  public  liberty  which  are  the  only  possible  foundation,  in 
this  country,  of  private  safety  and  of  public  order.  Their  instincts  demand  a 
purer  and  more  comprehensive  statesmanship  than  that  which  seizes  upon  unlaw- 
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ful  expedients,  because  they  may  possibly  avert  for  the  moment  some  threatening 
danger,  at  the  expense  of  tho  violation  of  great  principles  of  free  government, 
or  of  the  destruction  of  some  necessary  safeguard  of  individual  security. 

It  is  a  subject  of  discussion  in  the  rrablic  journals  whether  it  is  the  inten- 
tion of  the  executive  to  use  tho  powers  asserted  in  the  last  proclamation  and 
iu  the  orders  of  the  Secretary  of  War  to  suppress  free  discussion  of  political  sub- 
jects. I  have  confidence  in  the  purity  and  the  patriotism  both  of  the  President 
and  of  the  Secretary  of  War.  I  fear  no  such  present  application  of  this  procla- 
mation and  these  orders  by  them.  But  the  execution  of  such  powers  must  be 
intrusted  to  subordinate  agents,  and  it  is  of  the  very  essence  of  arbitrary 
pow.er  that  it  should  be  in  hands  which  can  act  promptly  and  efficiently  and 
unchecked  by  forms.  These  great  powers  must  be  confided  to  persons  actuated 
by  party  or  local  or  personal  feelings  and  prejudices;  or,  what  would  often 
prove  as  ruinous  to  the  citizen,  actuated  by  a  desire  to  commend  their  vigil- 
ance to  their  employers,  and  hy  a  blundering  and  stupid  zeal  in  their  service. 

But  it  is  not  this  or  that  particular  application  of  power  which  is  to  be 
considered.  It  is  the  existence  of  the  power  itself,  and  tho  uses  of  which  it  is 
susceptible,  while  following  out  the  principle  on  which  it  has  been  assumed. 

The  uses  of  power,  oven  iu  despotic  monarchies,  are  more  or  less  controlled 
by  usages  and  customs,  or,  in  other  words,  by  public  opinion.  In  good  hands 
and  in  favorable  times  despotic  power  is  not  commonly  allowed  to  be  felt  to  be 
oppressive ;  and,  always,  the  forms  of  a  free  government,  which  has  once  existed, 
so  far  as  is  practicable,  are  carefully  and  speciously  preserved.  But  a  wise  people 
does  not  trust  its  conditions  and  rights  to  the  happy  accident  of  favorable 
times  or  good  hands.  It  is  jealous  of  power.  It  knows  that  of  all  earthly 
things,  it  is  that  thing  most  likely  to  be  abused ;  and  when  it  affects  a  nation, 
most  destructive  by  its  abuse.  They  will  rouse  themselves  to  consider  what  is 
the  power  claimed;  what  is  its  origin;  what  is  its  extent;  what  uses  maybe 
made  of  it  in  dangerous  times,  and  by  men  likely  to  be  produced  in  such  times; 
and  while  they  will  trust  their  public  servants,  and  will  pour  out  their  dearest 
blood  like  water  to  sustain  them  in  their  honest  measures  for  their  country's 
salvation,  they  will  demand  of  those  servants  obedience  to  their  will  as  ex- 
pressed in  the  fundamental  laws  of  the  government,  to  the  end  that  there 
shall  not  he  added  to  all  tho  sufferings  and  losses  they  have  uncomplainingly 
borne,  that  most  irreparable  of  all  earthly  losses — the  ruin  of  the  principles  of 
their  free  government. 

What,  then,  is  to  be  done?  Are  we  to  cease  our  utmost  efforts  to  save  our 
country,  because  its  chief  magistrate  seems  to  have  fallen,  for  the  time  being, 
into  what  we  believe  would  be  fatal  errors  if  persisted  in  by  him  and  acquiesced 
in  by  ourselves  ?  Certainly  not.  Let  the  people  hut  be  right,  and  no  President 
cau  long  be  wrong;  nor  can  he  effect  any  fatal  mischief  if  he  should  be. 

The  sober  second  thought  of  the  people  has  yet  a  controlling  power.  Let 
this  gigantic  shadow,  which  has  been  evoked  out  of  tho  powers  of  tho  com- 
mander-in-chief, once  be  placed  before  the  people,  so  that  they  can  see  clearly 
its  proportions  and  its  mien,  and  it  will  dissolve  and  disappear  like  the  morn- 
ing cloud  before  the  rising  sun. 

The  people  yet  can  and  will  take  care,  by  legitimate  means,  without  dis- 
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turbing  any  principle  of  the  Constitution,  or  violating  any  law,  or  relaxing  any 
of  their  utmost  efforts  for  their  country's  salvation,  that  their  will,  embodied 
in  the  Constitution,  shall  be  oheyed.  If  it  needs  amendment,  they  will  amend 
it  themselves.  They  will  suffer  nothing  to  be  added  to  it,  or  taken  from  it, 
by  any  other  power  than  their  own.  If  they  should,  neither  the  government 
itself,  nor  any  right  under  it,  will  any  longer  he  theirs. 


NOTES. 


NOTE  TO   CHAPTER  II. 

Constitutional  Cases  in  the  Supreme  Court. 

When  the  foot-note  was  made  to  Chapter  II.  the  Editor  contemplated  the 
preparation  of  an  elaborate  note  commenting  upon  the  constitutional  cases  not 
cited  by  Mr.  Curtis.  Since  then  he  has  put  into  the  Appendix  a  copy  of  the  Con- 
stitution with  very  full  Annotations  citing  every  constitutional  case,  so  that  there 
is  now  no  occasion  for  the  proposed  note. 


NOTE  TO  CHAPTER  III. 

The  Nominating  Convention. 

An  irresponsible  body,  unknown  to  the  Constitution  or  the  laws,  the  creature 
of  party,  and  organized  by  the  action  of  probably  not  a  tenth  part  of  the  Ameri- 
can people,  assembles  in  one  of  the  large  cities;  a  form  of  balloting  is  gone 
through  with,  and  a  name  is  announced  as  the  only  name  which  one-half  of  the 
people  are  thereafter  to  thiuk  of  in  connection  with  the  presidency,  to  be 
opposed  only  by  one  other  name  which  will  be  selected  in  the  same  manner  for 
the  other  half  of  the  nation  to  contend  for  under  similar  rules  of  action.  There- 
upon, instantly,  all  over  the  land,  the  press,  which  had  previously  urged  with  all 
the  force  aud  talent  it  could  command  the  high  political  and  moral  expediency 
of  electing  some  illustrious  statesman,  becomes  immediately  dumb,  or  passes, 
with  the  greatest  facility,  at  once  into  the  service  of  an  inferior  candidate. 
Principles  of  political  conduct,  which  before  were  thought  to  be  the  highest 
political  virtue,  become  at  once  improper  to  be  professed  aud  unworthy  of  men 
of  honor.  Some  cannot  surrender  them,  and  are  silent;  others  who  can  do  so 
become  boisterous  in  their  praises  of  what  a  little  while  ago  they  thought  or 
spoke  of  only  with  disapprobation.  The  few  who  will  neither  surrender  their 
principles  nor  bury  them  in  silence  are  denounced,  and  the  nomenclature  bor- 
rowed from  the  "turf,"  where  it  describes  the  reluctance  of  a  boast  under  whip 
and  spur,  is  employed  to  designate  them  as  "bolters." 

Iu  the  meantime  nothing  known  to  the  law  of  the  country  has  happened. 
The  election  by  which  the  people  are  to  choose  the  chief  magistrate  is  not  to 
take  place  for  several  months.     Au  interval,  in  which  opinion  ought  to  be  as  free 
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as  tlie  very  air,  in  -which  inquiry,  deliberation,  sober  reflection,  ought  to  be  every- 
where sedulously  guarded  by  all  men,  is  rilled  with  a  savage  praise  and  dispraise 
of  two  opposing  candidates.  The  people,  although  nominally  free  to  choose 
where  they  will,  have  suddenly  become  restricted  in  their  choice  to  two  individ- 
uals as  absolutely  as  if  the  law  of  the  land  had  ordained  the  limitation,  and  the 
whole  political  power  of  one-half  of  society  is  put  forth,  with  an  enormous  tyr- 
anny, to  fasten  the  restriction  beyond  the  possibility  of  removal.  What  brings 
all  this  about? 

To  whatever  else  it  is  due,  it  is  not  due  to  the  Constitution  of  the  country. 
The  wise  framers  of  the  institutions  under  which  we  live  contemplated  no  such 
State  of  things,  designed  no  such  operation  of  the  work  of  their  hands,  imagined 
no  snch  results  of  the  provisions  which  they  framed. 

The  Constitution,  it  is  little  to  say,  could  never  have  been  established  by 
them  if  it  had  been  foreseen  that  such  a  state  of  things  was  to  be  its  result. 
With  infinite  pains  and  far-seeing  wisdom  they  devised  a  system  for  the  appoint- 
ment of  a  chief  executive  magistrate  of  the  Union  which  they  believed  was 
morally  certain  to  secure,  from  time  to  time,  the  election  of  some  person  eminent- 
ly fitted  for  the  station,  and  therefore  possessing  the  real  confidence  of  the  peo- 
ple. But  their  system,  framed  witli  so  much  care,  has  been  deflected  from  its 
purpose. 

We  have  wandered  so  far  from  the  principles  of  the  Constitution  that  per- 
haps it  will  occasion  some  surprise  when  I  state,  in  the  first  place,  that  the  Con- 
stitution does  not  contemplate  or  intend  that  the  president  shall  be  conclusively 
designated  by  a  popular  vote.  Yet  it  is  strictly  true.  There  is  no  proposition 
in  reference  to  the  Constitution  more  clear  and  indisputable.  In  all  the  dis- 
cussions which  attended  its  formation  and  adoption,  the  great  effort  may  be 
traced  to  frame  a  system  by  which  the  president  should  be  appointed  with- 
out being  absolutely  designated  by  a  popular  vote.  Project  after  project  was 
brought  forward  in  the  Federal  Convention,  all  of  them  differing  from  each 
other,  but  all  designed  as  substitutes  for  a  direct  appointment  by  the  people. 
At  one  time  it  was  proposed  that  the  national  executive  should  be  appointed  by 
tho  national  legislature;  at  another,  by  the  legislatures  of  the  states;  and  still 
another  project  was  that  of  electors  to  be  appointed  by  tho  state  legislatures  or 
the  state  executives. 

At  length,  after  the  most  laborious  and  careful  consideration,  the  plan  was 
adopted  of  "  electors,"  to  be  chosen  by  the  people  of  the  different  states  according 
to  the  ratio  of  their  representation  in  Congress.  These  officers  were  designed  to 
be  real  electors.  They  were  interposed  between  the  popular  vote  and  the  actual 
choice,  with  the  intent  that  they  should  make  that  choice  ;  that  they,  as  individ- 
uals, vested  with  the  power  of  election,  should  exercise  u  real  choice  of  their  own, 
upon  high  public  motives,  without  positive  instruction,  pledge,  or  obligation. 
They  were  to  be  chosen  for  this  solo  purpose,  and  having  discharged  their  func- 
tion, their  political  existence  was  to  cease.  Such  is  tho  provision  of  the  Con- 
stitution. 

Its  purpose  was  twofold.  First  it  was  intended  by  it  to  secure  a  body  of 
electors,  whose  moderate  and  sound  judgment  might  bo  relied  upon,  to  prevent 
the  government  from  falling  into  the  hands  of  men  of  great  personal  popularity, 
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acquired  by  means  of  military  distinction,  wealth,  or  influence,  or  through  any 
other  distinction  not  accompanied  by  high  qualifications  for  the  executive  office. 
It  does  not  seem  to  have  been  the  intention  of  the  framers  of  the  Constitution 
that  the  sense  of  the  people  should  not  operate  in  the  election.  On  the  contrary, 
it  is  manifest  that  the  sense  of  the  people  was  intended  to  be  regarded  by  the 
electors.  But  it  is  equally  certain,  both  from  the  provision  itself  and  from  all 
the  discussions  which  attended  its  adoption,  that  the  electors  were  to  exercise  a 
real  choice,  to  weigh  the  sense  of  the  people,  but  not  to  be  controlled  by  it  if  a 
sound  judgment  of  the  public  good  required  them  to  disregard  it.  The  electors 
were  to  be  the  agents  of  the  people  in  choosing  u,  president,  but  not  to  be  their 
agents  for  the  inevitable  selection  of  a  particular  individual. 

The  other  great  leading  object  of  this  provision  was  to  avoid  conferring  the  ap- 
pointment of  the  president  upon  any  previously  existing  body  of  men  who  might 
be  managed,  corrupted,  or  influenced  in  favor  of  a  particular  candidate.  Except 
for  this  reason,  the  president  might  as  well  have  been  chosen  by  the  state  legis- 
latures, or  by  either  branch  of  Congress,  as  by  a  separate  body  appointed  for  the 
express  purpose.  But  observe  how  careful  the  Constitution  has  been  to  avoid 
the  operation  of  all  influence  upon  the  electors:  They  are  to  be  chosen  in  sep- 
arate states ;  they  are  to  meet  and  vote,  not  iu  one  college  for  the  whole  Union, 
upon  which  influence  might  be  exerted,  but  in  their  respective  states. 

In  the  whole  history  of  governments  there  is  no  parallel  to  this  institution,  by 
which  a  nation  might  confer  its  chief  executive  power  along  with  its  highest 
persoual  confidence.  To  this  point  the  framers  of  the  Constitution  directed  their 
efforts.  They  believed  that  a  body  of  electors  proceeding  fresh  from  the  people, 
clothed  with  this  single  trust,  and  defended  from  every  open  assault,  would  be 
impartial,  pure,  fearless,  wise.  They  believed  that  an  honest  people  would  select 
honest  agents  for  this  duty,  and  that  thus  a  great  popular  election  for  the  su- 
preme office  might  be  made  to  work  ont  a  result  which  the  world  had  never  seen. 

Let  it  be  given,  they  said,  to  the  most  worthy.  They  knew  that  the  value  of 
their  system  of  government  would  depend  chiefly  upon  their  success  in  incorporat- 
ing this  principle  into  the  process  by  which  its  executive  was  to  be  selected.  They 
knew  that  this  principle  was  not  only  republican,  but  that  without  it  a  republic  is 
the  merest  fallacy  with  which  social  man  can  delude  himself.  They  kne^y  that  a 
suffrage  nearly  universal  must  lie  at  the  basis  of  this  great  office.  They  sought, 
therefore,  to  gi  ve  to  that  suffrage  such  an  operation  as  would  forever  keep  before  the 
popular  mind  the  cardinal  principle  that  capacity  must  be  the  great  qualification. 
No  mere  popularity,  no  feat  of  arms,  no  temporary  expediency,  was  to  be  the  ruling 
influence.  High  talent,  statesmanship,  character  tried  in  the  walks  of  public  life 
which  lead  to  the  arts  of  civil  government — these  and  these  alone,  they  fondly  be- 
lieved, would  be  secured  for  the  people  by  the  provisions  which  they  devised. 

But  their  wise  and  careful  institutions  have  been  entirely  defeated  of  their 
purpose.  The  electors  have  become  mere  machines,  living  automata,  meeting 
solely  to  register  the  previous  decrees  of  a  political  party.  They  exercise  no 
choice,  no  judgment,  no  volition  of  their  own.  They  come  into  official  existence 
pledged  to  vote  for  a  particular  candidate,  and  are  dishonored  if  they  fail  to  do 
it.  In  some  states  they  are  appointed  by  a  vote  of  the  majority  of  the  people, 
and  in  some  a  plurality  only  determines  the  candidate  for  whom  they  are  to  vote, 
II.— 44 
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•while  a  majority  of  votes  is  cast  against  him.     The  constitutional  function  of 
the  electors  is  therefore  wholly  gone — lost,  it  may  he,  irretrievably. 

Let  us  now  turn  and  see  how  it  has  fared  with  the  people.  The  candidate 
for  whom  the  electors  are  now  expected  and  required  to  vote  is  not  only  desig- 
nated before  they  have  assembled,  but  he  is  practically  designated  by  a  body  of 
persons  wholly  irresponsible,  and  instituted  by  a  small  minority  of  the  whole 
people.  Whence  does  a  party  convention  derive  its  authority  f  Certainly  not 
from  the  law.  The  law  knows  no  such  body.  Certainly  not  from  the  people  in 
any  proper  sense.  It  derives  its  authority  and  its  existence  from  the  active  por- 
tion of  a  party  who  choose  to  get  together  and  institute  it.  Now,  although  the 
social  usages  and  customs  of  a  portion  of  the  people,  larger  or  smaller,  can  do 
nothing  to  alter  or  abrogate  the  provisions  of  their  fundamental  law,  they  may, 
if  acquiesced  in,  produce  such  a  departure  from  the  observance  of  those  provi- 
sions as  virtually  to  set  the  law  aside  altogether.  In  the  present  case  these 
party  conventions  have  fully  accomplished  this  result.  Notwithstanding  their 
total  waut  of  all  authority,  notwithstanding  the  notorious  fact  that  only  a  small 
portion  of  the  people  participate  in  their  formation,  we  need  not  dwell  on  their 
immense  social  power.  We  see  it  and  feel  it  everywhere  around  us.  The  whole 
political  machinery  of  society  bends  beneath  their  sway.  To  break  away  from 
their  dictation  requires  a  moral  effort  that  few  men  like  to  make.  The  patron- 
age of  a  government,  which  annually  disburses  hundreds  of  millions  of  money,  is 
set  up  as  the  prize  for  the  successful  party,  and  stimulates  the  activity  and  the 
zeal  of  thousands  of  partisans  throughout  the  land.  Party  spirit,  the  enormous 
power  of  association,  the  influence  of  political  principles  believed  by  individuals 
to  be  of  great  consequence,  all  combine  to  force  the  nation  into  a  position  where  it 
can  do  nothing  but  accept  one  of  two  candidates,  previously  designated  by  bodies 
notoriously  open  to  influence,  possessed  of  no  authority,  acting  under  the  influence 
of  excited  passions  and  unscrupulous  leaders  wholly  irresponsible  for  their  conduct. 

The  Constitution  is  not  designed  that  the  people  should  conclusively  deter- 
mine who  was  to  be  the  president.  It  intended  that  the  sense  of  the  people 
should  operate  through  the  electors,  but  not  conclusively,  and  not  at  all  in  the 
way  of  positive,  binding  instruction.  But  for  a  long  course  of  years,  ever  siuce 
the  time  of  Mr.  Jefferson,  the  American  people  have  been  gradually  led  to  put  a 
practical  construction  upon  the  Constitution,  which  has  made  the  popular  vote 
conclusive  upon  the  electors,  and  perhaps  the  true  function  of  the  electors  can 
never  be  restored.  But  this  is  not  all ;  for  while  the  people  have  accepted  this 
control  over  the  electors,  they  have  at  the  same  time  lost  all  freedom  of  choice 
in  casting  the  popular  vote. 

That  they  have  lost  it  is  beyond  all  question.  The  present  theory  is  that  the 
election  is  popular.  It  is  not  popular  if  by  that  is  meant  that  the  people,  or  a 
majority  of  them,  express  their  r>references  by  their  votes.  They  have  no  oppor- 
tunity for  such  an  expression.  They  are  just  as  much  debarred  of  all  proper 
freedom  of  choice  as  if  a  foreign  army,  able  to  overrun  the  country,  were  to  land 
upon  our  coast  and  say,  "  Choose  one  of  two  men  whom  we  present  to  you."  The 
people  do  not  choose  the  president;  they  determine  which  of  two  candidates 
shall  be  president,  and  that  is  all. 

So  that  whether  we  take  the  strict  constitutional  theory  that  the  sense  of  the 
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people  shall  operate  through  the  electors  hut  not  be  conclusive,  or  whether  we 
take  the  practical  construction  by  which  the  people  have  accepted  the  theory 
that  makes  their  votes  conclusive,  in  neither  case,  as  things  are  now  managed, 
is  the  real  sense  of  the  people  permitted  to  govern.  Two  candidates  are  placed 
before  them.  They  must  vote  for  one  or  the  other,  or  their  votes,  as  they  are 
told,  will  be  thrown  away,  and  yet  all  the  while  they  may  know  and  feel  that 
neither  of  them  is  fit  for  the  station,  and  that  some  other  person  is  so  pre-emi- 
nently fit  for  it  that  they  would  "  coin  their  hearts  and  drop  their  blood  for 
drachmas"  to  place  him  in  the  office. 

Need  I  stop  to  describe  how  we  have  been  brought  to  this  position  ?  We  are 
all  aware  that  after  Washington's,  Adams's,  and  Jefferson's  time,  until  the  con- 
ventions were  resorted  to,  the  nominations  of  candidates  for  the  presidency  wrere 
made  by  caucuses  of  members  of  Congress  at  Washington.  This  method  was  no 
better  and  no  worse  than  the  mode  of  nominating  by  conventions,  which  followed 
it  about  sixty  years  ago.  Both  of  them  have  the  same  vicious  principle ;  both  in- 
volve the  country  in  the  "limited  choice"  between  two  persons  only,  and  both 
tend  necessarily,  and  in  proportion  to  their  success,  to  deprive  the  electors  and 
the  people  of  their  constitutional  rights.  Both  of  them  enable  a  few  designing 
politicians,  who  have  an  object  to  gain  by  elevating  a  particular  man  to  the  pres- 
idency, to  impose  that  individual  upon  the  voters  of  a  party,  and  through  the 
machinery  of  party  to  place  him  in  office.  The  people  meanwhile,  and  the  con- 
stitutional agents  of  the  people,  are  entirely  powerless  in  the  matter.* 


NOTE   TO   CHAPTER  VII. 

Tariff  for  Revenue  Only. 

This  question  being  in  the  domain  of  party  politics  rather  than  in  that  of 
constitutional  history,  the  note  suggested  at  p.  190  is  omitted.  Whether  protec- 
tion to  manufacturers  should  be  the  direct  object  of  a  tariff,  or  whether  it  should 
be  incident  thereto  appear  to  be  matters  of  mere  verbal  dispute.  Every  tariff  is 
for  revenue ;  and  every  tariff  is  intended  to  be  so  laid  as  to  protect  rather  than  to 
injure.  If  a  tariff  were  laid  for  protection  only,  it  would  find  no  constitutional 
warrant.  Whether  or  not  a  given  tariff  discriminates  unfairly  in  favor  of  one 
class  at  the  expense  of  the  others  is  a  question  for  the  law-making  power  to  de- 
cide; and  self-interest  and  party  spirit  will  largely  determine  the  conduct  of 
legislators  upon  that  question. 


*  The  evolution  of  the  Nominating  Convention  is  well  described  in  Ch.  LXIX.  of  Bryee's 
American  Commonwealth,  Vol.  II.,  lxix.,  114. 

See  also  Jameson's  Constitutional  Convention ;  also  Nominating  Convention  by  Alex- 
ander Johnston,  Lalor's  Political  Cyclopaedia,  Vol.  II.,  1039. 
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NOTE  TO  CHAPTEK  VIII. 

The  Treaty  with  Mexico,  and  Acquisition  of  New  Mexico  and  Cali- 
fornia.— The  Treaty  with  Spain. — Annexations. 

On  February  22,  1819,  at  Washington,  a  treaty  was  concluded  with  Spain  by 
which  the  United  States  acquired  Florida;  and  by  which  the  western  boundary 
of  the  Louisiana  purchase  from  France  was  defined. 

The  rightfulness  of  our  war  with  Mexico  finds  few  supporters.  One  eminent 
writer  credits  President  Polk  with  the  astute  unscrupulousuess  of  a  Machiavelli 
in  his  efforts  to  provoke  war  with  Mexico;  another  denounces  the  war  as  having 
been  prompted  by  the  spirit  of  "ruthless  aggrandizement;"  and  the  "Biglow 
Papers"  employed  all  the  bitterness  of  wit  in  characterizing  the  administration 
which  carried  on  the  war. 

In  1846-48  the  extremists  of  both  parties  were  swayed  by  what  they  conceived 
to  be  their  party  interests.  Then,  as  now,  partisans  preferred  personal  political 
triumph  to  the  general  welfare  of  the  State.  The  ultimate  result  of  the  policy  of 
President  Polk  has,  as  we  can  all  now  see,  been  of  great  value  to  the  body  politic. 
For,  as  the  outcome  of  that  short  but  brilliant  war,  the  treaty  of  Guadalupe 
Hidalgo  was  made  between  the  United  States  and  Mexico,  February  2,  1848.  It 
was  styled  "A  Treaty  of  Peace,  Friendship,  Limits,  and  Settlement  between  the 
United  States  of  America  and  the  Republic  of  Mexico"  (9  U,  S.  Stat,  at  Large). 
At  the  close  of  the  war  the  United  States  were  in  possession,  by  conquest,  of  New 
Mexico  and  Upper  California.  By  the  terms  of  the  treaty  named  the  United  States 
formally  acquired  perfect  title  to  those  lauds.  Subsequently  disputes  arose  be- 
tween Mexico  and  the  United  States  as  to  what  is  now  the  southern  part  of  Ari- 
zona, and  the  Mesilla  Valley  between  the  Gila  Eiver  and  Chihuahua,  and  Santa 
Anna  threatened  to  renew  the  war.  By  the  Gadsden  Treaty,  of  December  30, 1853, 
the  United  States  acquired  the  disputed  territory. 

The  annexations  to  the  territory  of  the  United  States  are  as  follows : 

Annexations.  Year.  Square  Miles.  Stat,  at  Large. 

Louisiana 1803 1,171,931 8 

Florida 1819 59,268 8 

Texas 1845 370,133 5 

New  Mexico  ) 

"    .,      .         \  1848 545,783 9 

California...  ) 

Gadsden  Purchase 1853 45,535 10 

Alaska 1867 577,390 15 

Total .2,770,040 
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NOTE  TO  CHAPTEE  XII. 

Concerning  "  Reconstruction." 

No  better  note  can  be  made  than  by  selecting  an  extract  from  an  article  upon 
"  Reconstruction,"  written  by  Professor  Alexander  Johnston,  contained  in  Lalor'a 
Political  Cydopcedia,  Vol.  III.,  p.  554 : 

"FAILURES   OF  RECONSTRUCTION. 

"Prophets  were  not  -wanting  who  predicted  the  speedy  collapse  of  the  highly 
artificial  governmental  edifices  erected  by  Congress  in  the  Southern  States.  Cer- 
tainly he  must  have  been  a  very  short-sighted  person  who  expected  from  them  an 
immediate  and  permanent  establishment  of  the  freedmen  in  all  the  new  privileges 
granted  to  them.  If  the  weapon  of  suffrage,  which  the  white  race  had  secured 
only  after  centuries  of  arduous  struggle,  could  be  safely  and  surely  wielded  by  a 
race  which  had  hardly  ever  known  any  condition  other  than  slavery,  we  must 
certainly  rank  slavery,  as  an  educating  process,  higher  than  we  have  been  accus- 
tomed to  place  it.  And,  on  the  other  baud,  if  the  pyramid  muBt  be  supported  on 
its  apex  by  national  power,  it  was  not  to  be  expected  that  the  country  would 
allow  all  other  business  to  lapse,  and  wage  an  eternal  war  of  irritations  on  behalf 
of  a  helpless  race.  Plainly,  if  Southern  resistance  should  be  open,  the  South 
would  be  reconquered  every  decade;  and  if  Southern  resistance  was  guarded  but 
persistent,  negro  suffrage  was  destined,  sooner  or  later,  to  at  least  a  temporary 
eclipse.  In  almost  all  the  States  the  downward  career  of  the  reconstructed  gov- 
ernments was  short  and  swift.  Until  the  negro  legislators  learned  the  machinery 
of  politics,  they  submitted  with  patience  to  the  guidance  of  white  leaders,  gener- 
ally Northern  immigrants,  or  'carpet-baggers,'  and  these  endeavored  with  con- 
siderable suceess  to  keep  up  at  least  a  semblance  of  the  decent  methods  to  which 
they  had  been  accustomed.  But  the  negro  showed  an  astonishing  quickness  in 
learning  the  tactics  of  politics,  in  grasping  the  shell  while  ignoring  the  kernel. 
Points  of  order,  parliamentary  rulings,  filibustering  methods,  the  means  of  put- 
ting fraud  into  a  fair  legislative  form,  almost  immediately  became  as  familiar  to 
the  negroes  as  to  auy  other  experts  in  legislation ;  and  then  the  State  treasuries 
lay  at  the  mercy  of  a  race  whose  incorrigible  and  notorious  vice,  during  slavery, 
had  always  been  theft.  No  storming  force  ever  made  quicker  work  of  a  captured 
city.  Most  of  the  'carpet-bag'  leaders  yielded  to  the  current,  and  took  a  share 
of  the  spoils.  The  impoverished  treasuries  were  instantly  swept  clean.  The 
issue  of  bonds  was  then  resorted  to,  except  in  States  like  Mississippi,  whose  bouds 
were  unsalable  through  previous  repudiation ;  and  in  this  process  the  lion's  share 
fell  to  the  more  expert  white  leaders.  In  one  State,  South  Carolina,  the  debt  rose 
from  about  $5,000,000  in  1868  to  nearly  $30,000,000  in  1872 ;  and  about  $20,000,000 
of  this  amount  wore  issued  by  the  governor  by  virtue  of  a  legislative  permission 
to  issue  $2,000,000.  In  almost  any  State,  a  lobby  rich  enough  to  purchase  the  leg- 
islators could  secure  the  passage  of  an  act  issuing  State  bonds  in  aid  of  a  railroad, 
supplemented  by  a  subsequent  act  releasing  the  State's  lien  on  the  road,  the  whole 
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making  np  an  absolute  gift  of  the  money.  But  the  land,  -which  must  ultimately 
be  taxed  for  the  payment  of  such  gifts,  remained  in  the  hands  of  the  whites. 
Under  universal  suffrage,  made  harsher  by  a  partial  white  disfranchisement,  the 
•whites  were  helpless  so  long  as  they  observed  the  forms  of  law;  and  in  the  con- 
flict of  interests  the  forms  of  law  went  down.  At  first  the  struggle  was  mainly 
peaceful.  Negro  voters  were  paid  to  remain  at  home  on  election  day,  or  were  in- 
duced to  do  so  by  threats  of  loss  of  work;  negro  leaders  were  bribed  to  wink  at 
false  counting  or  registration  ;  and  when  the  whites  had  thus  carried  the  legisla- 
ture, measures  were  enacted  to  secure  white  control  of  the  government  in  future. 
In  this  manner  the  government  fell  into  white  hands  in  Tennessee  in  1869,  in 
North  Carolina  in  1870,  and  in  Texas,  Georgia,  and  Virginia  from  their  first  recon- 
struction in  1870-71.  All  these  were  States  in  which  the  white  vote  only  needed 
union  to  become  dominant.  Alabama  and  Arkansas  were  much  more  difficult 
State3,  but  here  the  reconstructed  governments  went  down  in  1874,  after  a  strug- 
gle of  some  two  years,  in  the  course  of  which  actual  violence  became  a,  political 
factor.  Four  States  were  now  left — South  Carolina,  Florida,  Mississippi,  and 
Louisiana,  in  which  the  reconstructed  governments  held  their  ground.  In  ap- 
parent despair  of  other  means,  the  '  Mississippi  plan  '  was  begun  in  that  State  in 
1875.  It  was  only  an  amplification  of  the  violent  means  which  had  never  been 
left  entirely  out  of  calculation.  Much  of  its  success  was  no  doubt  due  to  a  change 
of  the  negro  vote.  H.  K.  Revels,  the  colored  United  States  senator  of  the  State, 
thus  wrote  to  President  Grant  in  1876:  'Since  reconstruction,  the  masses  of  my 
people  have  been  enslaved  in  mind  by  unprincipled  adventurers.  My  people  are 
naturally  republicans,  but,  as  they  grow  older  in  freedom,  so  do  they  in  wisdom. 
A  great  portion  of  them  have  learned  that  they  were  being  used  as  tools,  and, 
as  in  the  late  election,  they  determined,  by  casting  their  ballots  against  these 
unprincipled  adventurers,  to  overthrow  them.'  On  the  other  hand,  the  evidence 
that  violence  was  the  finally  effective  factor  is  not  only  overwhelming,  but  con- 
fessed. Bauds  of  horsemen,  armed  and  in  uniform,  attended  and  overawed  negro 
meetings ;  and  the  roads  were  picketed  to  prevent  the  free  transit  of  negro  organ- 
izers. Actual  violence  to  the  mass  of  voters  was  unnecessary,  beyond  a  few  mid- 
night whippings.  The  negro  vote  was  helpless  without  its  leaders  and  organiz- 
ers, and  the  Mississippi  plan  was  to  strike  only  at  the  tallest.  Actual  murders  do 
not  seem  to  have  been  numerous,  but  they  were  tremendous  in  thoir  effects  from 
the  position  of  the  victims.  There  were  now  left  but  three  States,  and  in  these 
the  Mississippi  plan  was  put  into  practice  in  1876  with  a  similar  success.  But  in 
these  the  'returning  boards'  prolonged  the  struggle  beyond  the  election,  and 
threw  the  whole  presidential  election  of  that  year  into  confusion.  As  soou  as 
President  Hayes  was  seated,  in  1877,  the  last  vestige  of  the  Congressional  scheme 
of  reconstruction  disappeared  from  the  surface.  In  each  State  the  negro  vote  was 
practically  suppressed  after  the  overthrow  of  the  reconstructed  government.  The 
violence  did  not  necessarily  continue  in  active  operation  ;  the  negro  vote  was  in 
part  cast  and  counted,  and  negro  local  officers  and  even  Congressmen  were  occa- 
sionally elected.  But  every  one  knew  that  the  negro  vote  would  be  tolerated 
just  far  enough  to  insure  a  permanent  union  of  the  white  vote,  and  no  further. 
The  results  are  seen  in  the  significant  smallness  of  the  vote  in  most  of  the  recon- 
structed States.     In  1880,  for  example,  the  Congressional  districts  were  each  sup- 
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posed  to  contain  at  least  131,400  inhabitants,  which  should  have  furnished  over 
30,000  voters.  Alabama  and  Wisconsin  correspond  very  closely  in  population, 
and  each  has  eight  Congressmen.  In  1880  the  votes  of  these  districts  were  as  fol- 
lows: Alabama,  18,645;  22,207;  16,319;  17,644;  11,219;  10,043;  19,146;  25,573: 
Wisconsin,  31,167;  30,875 ;  29,326  ;  33,737 ;  32,926 ;  38,435 ;  35,855 ;  33,894.  It  thus 
appears  that,  on  the  same  census  population,  Wisconsin  furnishes  265,115  voters, 
an  average  of  33,139  to  a  district,  while  Alabama  has  but  140,796  voters,  an  aver- 
age of  17,599  to  a  district.  It  is  difficult  to  find  more  than  one  controlling  ex- 
planation for  this  essential  difference.  It  must  not  be  understood  that  the  '  sub- 
version of  the  reconstructed  governments'  included  auy  essential  change  in  the 
reconstructed  constitutions.  These  remained  formally  unaltered,  so  far  as  the 
fundamental  conditions  of  readmission  were  concerned,  though  most  of  the  States 
have  revised  their  constitutions  in  non-essentials.  The  Supreme  Court  has  de- 
cided that  the  State,  on  accepting  readmission,  is  estopped  from  denying  the  va- 
lidity of  the  conditions;  and  the  Federal  judiciary,  with  the  enlarged  powers 
given  to  it  since  1860,  would  undoubtedly  make  short  work  with  any  attempt  to 
repudiate  the  conditions  of  reconstruction.  The  organic  law  is  unchanged :  the 
revolution  has  taken  place  beneath  the  surface. 

"Force  Bill. — At  the  first  indication  of  attack  by  violence  upon  the  recon- 
structed government,  Congress  took  steps  to  defeat  the  attempt.  A  bill  for  the 
enforcement  of  the  last  two  amendments,  commonly  called  the  Force  Bill,  was  in- 
troduced, passed  by  strict  party  votes,  and  became  a  law  May  31,  1870.  It  made 
punishable  by  fine  and  imprisonment,  or  both,  with  exclusive  cognizance  to  the 
United  States  Courts,  the  following  offences:  Hindering  any  person  in  the  per- 
formance of  registration  or  any  other  qualification  for  voting ;  refusing  to  give 
full  effect  to  auy  person's  vote ;  preventing,  or  confederating  with  others  to  pre- 
vent, by  force,  threats,  or  bribery,  any  person  from  qualifying  or  voting ;  conspir- 
ing to  go  in  disguise  upon  the  highway,  or  upon  the  premises  of  another,  with  in- 
tent to  deprive  any  citizen  of  his  constitutional  rights ;  personating  other  voters, 
voting  or  registering  illegally,  or  interfering  witli  election  officers  at  Congres- 
sional elections,  or  the  registration  therefor ;  violations  of  State  or  Federal  elec- 
tion laws,  by  State  or  Federal  officials;  and  violations  of  the  civil-rights  act  of 
1866,  which  was  expressly  re-enacted.  April  20,  1871,  a  far  stronger  force  bill 
was  enacted.  It  was  directed  particularly  at  conspiracies  against  the  civil-rights 
legislation ;  its  second,  or  conspiracy  section,  however,  was  decided  to  be  uncon- 
stitutional by  the  Supreme  Court,  January  22, 1883.  Its  fourth  section,  providing 
that  such  conspiracies,  when  connived  at  by  the  State  authorities,  should  be 
'deemed  a  rebellion  against  the  government  of  the  United  States,'  and  be  sup- 
pressed by  the  President,  by  the  suspension  of  the  writ  of  habeas  corpus,  and  the 
use  of  the  army  and  navy,  was  to  expire  at  the  end  of  the  next  session  of  Con- 
gress. In  May,  1872,  an  attempt  was  made  to  extend  it  for  another  session.  It 
passed  the  Senate,  but  the  House  refused  to  consider  it.  The  refusal  seemed  to 
hafe  been  largely  due  to  a  belief  in  the  House  that  the  Ku-lslux  disorder  had  sub- 
sided. It  must  be  noticed  that  this  section  of  the  act  of  1871  was  really  a  first 
step  towards  a  recognition  of  a  new  rebellion,  and  the  result  would  have  been,  as 
before  stated,  a  new  reconstruction,  if  the  casus  belli  had  not  been  removed.  This 
standing  rule  of  American  constitutional  law,  the  necessary  consequence  of  the 
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reconstruction  precedent,  makes  a  singular  paradox:  we  must  repudiate  State 
sovereignty;  and  yet  we  must  bold  that  a  State  can  practically  declare  and  wage 
war,  be  warred  against  by  the  nation,  and,  if  conquered,  be  subjected  to  the  laws 
of  war. 

"  The  Successes  of  Reconstruction.— -We  have  described  the  Southern  legisla- 
tion of  1866  and  1867.  The  infinitely  milder  and  more  equitable  legislation  which 
followed  the  successful  seizure  of  power  by  the  white  race  in  the  different  States 
iu  1869  to  1877,  is,  of  itself,  a  proof  that  reconstruction  was  in  an  essential  point 
a  success.  It  gave  the  freedmen  a  status  as  men  which,  if  not  altogether  satis- 
factory, is  more  than  they  could  have  hoped  for  iu  a  century  under  the  simple 
restoration  policy.  If  the  ballot  is  a  uullity  to  the  negro,  bis  other  rights  are  not, 
and  he  owes  this  to  reconstruction.  Further,  the  ballot  itself  will  not  always  be 
a  nullity.  There  stands  the  unchanged  and  unchangeable  organic  law  of  the 
State,  waiting  for  the  time  when  the  negro  shall  be  ready  for  the  rights  of  suff- 
rage; and  we  may  be  sure  that  the  recognition  of  his  readiuess  will  come  far 
sooner  and  more  easily  by  reason  of  the  fact  that  it  has  nothing  to  fight  against 
in  the  State  Constitutions.  Wo  have  noticed,  also,  the  portentous  reappearance 
in  the  seceding  States,  after  their  reconstruction  by  the  President,  as  an  imperium 
in,  imperio.  It  would  have  been  an  impossibility  for  Southern  representatives 
under  that  regime,  however  honest  their  intentions,  to  divest  themselves  sudden- 
ly of  the  prejudices  and  traditions  of  a  lifetime's  training,  and  come  back  iu  full 
sympathy  with  the  economic  laws  which  were  thenceforth  to  attach  to  their  own 
sectiou  as  well  as  to  the  rest  of  the  country.  They  must,  then,  have  returned  as 
a  compact  phalanx  of  irreconcilables,  sure  of  their  ground  at  home,  and  a  perma- 
nent source  of  irritation,  sectional  strife,  and  positive  dauger  to  the  rest  of  the 
country.  All  this  was  ended  by  reconstruction.  This  process,  to  speak  simply, 
and  perhaps  brutally,  gave  the  Southern  whites  enough  to  attend  to  at  home, 
until  a  new  generation  should  grow  up  with  more  sympathy  for  tho  new  and  less 
for  the  old.  The  energies  which  might  have  endangered  the  national  peace  were 
drawn  off  to  a  permanent  local  struggle  for  good  government  and  security  of 
property.  Whatever  may  be  alleged  on  humanitarian  grounds  agaiust  the  poli- 
cy, which,  for  a  time,  converted  some  of  the  States  into  political  hells,  it  must  be 
confessed  that  the  policy  was  a  success,  and  that  it  secured  the  greatest  good  of 
the  greatest  number." 


NOTE  TO  CHAPTER  XIV. 

The  Impeachment  of  President  Johnson. 

Nothing  in  the  political  history  of  our  times  discloses  such  bitter  partisan- 
ship as  the  impeachment  of  Andrew  Johnson,  President  of  the  United  States.  The 
conflict  between  hiin  and  the  Congress,  because  of  their  very  positive  differences 
concerning  the  measures  of  the  "  reconstruction  "  period,  was  fierce,  unscrupulous, 
undignified,  and  unworthy  on  both  sides.  Yet  it  now  seems  true  that  the  presi- 
dent was  generally  right  on  the  questions  involving  constitutionality. 
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The  act  of  March  2,  1867,  known  as  the  "Tenure  of  Office  Act,"  was  a  bold 
step  in  the  effort  to  restrict  the  powers  of  the  president,  and  looked  towards  the 
subordination  of  his  will  to  that  of  the  Congress  in  the  important  matters  of  ap- 
pointment and  removal.  That  the  presideut  (and  his  cabinet  also)  sincerely  be- 
lieved this  act  to  be  unconstitutional  no  one  now  disputes.  The  coward's  vice — in- 
sincerity— was  incompatible  with  bis  high  though  obstinate  courage.  And  there 
were  not  then  lacking  many  publicists  of  the  first  rank  who  fully  agreed  with  him. 

Whether  unconstitutional  or  not,  that  act  was  clearly  in  conflict  with  the 
powers  of  the  president  as  established  by  continuous  custom  from  the  days  of 
Washington.  And  it  seems  uow  that  nothing  but  the  exceeding  rancor  of  an 
unseemly  contest  could  have  brought  about  the  passage  of  an  act  in  such  direct 
contravention  of  sound  and  ancient  precedents. 

So  clear  was  its  unconstitutionality  {after  the  acquittal,  and  after  it  was  seen 
that  there  were  none  of  the  dire  consequences  foretold  by  the  Managers)  that  its 
obnoxious  features  were  soon  repealed — April  2, 1869.  The  failure  to  convict,  too, 
should  be  regarded  as  a  reluctant  act  of  Congressional  repentance. 

The  same  recklessness  of  law  and  right  which  caused  the  passage  of  this 
lamentable  act  led  to  two  attempts  to  remove  the  president  by  political  assassina- 
tion in  the  guise  of  "  impeachment." 

The  first  attempt  was  made  through  a  resolution  offered-by  Mr.  Ashley  of  Ohio, 
January  7,  1867.  After  taking  some  testimony,  the  Judiciary  Committee  (five  to 
four)  reported  a  resolution  in  favor  of  impeachment,  but  it  was  defeated  by  a  vote 
of  57  yeas  to  108  nays.    There  were  also  two  minority  reports  against  impeachment. 

Failing  in  this  effort,  the  foundation  of  a  second  attempt  was  laid  by  passing, 
iu  the  following  March,  the  Tenure  of  Office  Act. 

Its  vital  portion  was  this  : 

"That  any  person  holding  any  civil  office  to  which  he  has  been  appointed  by 
and  with  the  advice  and  consent  of  the  Senate,  and  every  person  who  shall  be 
hereafter  appointed  to  any  such  office,  and  shall  become  duly  qualified  to  act 
therein,  is  aud  shall  be  entitled  to  hold  such  office  until  a  successor  shall  have 
been  in  a  like  mauuer  duly  appointed  and  duly  qualified,  except  as  herein  other- 
wise provided. 

"  Provided,  That  the  Secretaries  of  State,  of  the  Treasury,  of  War,  of  the  Navy, 
and  of  the  Interior,  the  Postmaster-General,  aud  the  Attorney-General,  shall  hold 
their  offices  respectively  for  and  during  the  term  of  the  President,  by  whom  they 
may' have  been  appointed,  and  for  one  month  thereafter,  subject  to  removal  by 
and  with  the  advice  and  consent  of  the  Senate." 

The  argument  in  favor  of  the  president's  position  was : 

1.  The  act  was  unconstitutional. 

2.  The  uniform  custom  ran  counter  to  the  act. 

3.  The  secretaries  were  excepted  from  its  action. 

The  Constitution  declared  that  "  The  executive  power  shall  be  vested  iu  a 
President  of  the  United  States."  Nowhere  in  that  instrument  is  there  any  other 
provision  for  the  investment  of  executive  power — it  is  all  given  to  a  president. 

The  power  of  amotion  from  office  must  exist;  the  pnblic  welfare  requires  that 
there  should  be  some  sure  and  prompt  means  of  getting  rid  of  an  obnoxious  officer. 
"Impeachment"  is  the  only  mode  expressed  by  the  Constitution ;  but  that  applies 
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to  cases  of  high  crimes  and  misdemeanors  only,  and  is  very  slow  and  uncertain  in 
operation.  By  necessary  implication  the  fountain  of  executive  power,  the  presi- 
dent, innst  have  the  power  to  instantly  remove  an  obnoxious  officer — it  is  an  execu- 
tive duty  ;  and  above  all  others  a  secretary,  who  is,  as  the  very  name  implies,  his 
writer,  his  aid,  assistant,  mouth-piece,  or  confidential  clerk.  It  was  monstrous  to 
attempt  to  deprive  the  president  of  that  power  of  removing  his  secretary  (who  is 
but  an  upper  servant)  that  every  master  has  in  private  life.  Unless  that  power 
was  in  the  president  under  the  Constitution  it  was  nowhere,  save  by  the  cum- 
brous process  of  impeachment,  which  was  not  applicable  to  cases  of  inefficiency, 
personal  offensiveness,  or  to  any  disqualification  short  of  high  crimes  or  misde- 
meanors. And  in  fact  all  the  presidents  unhesitatingly  used  that  power,  and 
granted  commissions  running  during  the  pleasure  of  the  president.  The  construc- 
tion contemporaneous  with  the  Constitution,  and  the  legislative  construction, 
both  uniformly  recognized  the  custom  sought  to  be  changed  by  the  Tenure  of 
Office  Act.  In  so  far,  then,  as  that  act  sought  to  rob  the  executive  of  the  power 
to  remove  obnoxious  officers  (especially  upper  servants  like  "secretaries"),  it  vio- 
lated a  clearly  implied  grant  of  the  sole  power  to  the  president,  and  he  was  in  the 
line  of  the  highest  duty  when  he  made  stern  resistance.  The  express  language  of 
the  act  excepts  the  secretaries;  a  different  contention  is  a  brutal  violence  to  the 
language  of  the  statute  itself. 

The  Managers  contended  that  Mr.  Lincoln's  "term"  did  not  expire  until  the 
end  of  the  term  for  which  he  was  last  elected ;  that  not  even  death  ended  his 
term;  and  that  that  being  the  case  Mr.  Stanton,  under  the  proviso  of  the  act,  was 
entitled  to  retain  his  office,  notwithstanding  any  act  of  President  Johnson,  until 
one  month  after  the  end  of  the  second  term  for  which  Mr.  Lincoln  was  elected. 
They  utterly  ignored  the  fact  that  Mr.  Johnson,  too,  had  a  definite  term  as  presi- 
dent, beginning  when  he  took  the  presidential  oath  of  office  and  ending  with  the 
end  of  the  term  for  which  he  had  been  chosen  as  vice-president. 

The  utmost  extent  of  tenure  claimable  for  Mr.  Stanton  under  the  act  should 
have  been  that  he  conld  hold  on  against  President  Johnson's  wish  or  act  for  one 
month  after  death  had  ended  the  term  of  Mr.  Lincoln.  It  was  many  months  after 
that  most  calamitous  event  before  the  president  removed  the  secretary,  who  be- 
clouded his  own  honor  as  a  gentleman  by  persistence  in  holding  a  confidential 
offico  against  the  will  of  his  chief. 

No  absurdity  was  ever  so  utterly  unreasonable  as  this  contention  of  the  Man- 
agers ;  the  fact  that  it  received  the  support  of  almost  enough  senators  to  convict 
is  overwhelming  evidence  of  the  madness  of  the  hour. 

Mr.  Stanton,  the  truly  great  Secretary  of  War,  was  appointed  by  President 
Lincoln  in  his  first  term,  and  received  no  other  appointment  to  that  office  either 
by  Mr.  Lincoln  or  Mr.  Johnson.  He  simply  "  held  over,"  and  remained  a  secretary 
solely  by  the  sufferance  of  Mr.  Johnson — unless  the  act  of  March  2  conferred  a 
special  and  new  kind  of  tenure. 

The  statute  (passed  over  a  veto)  was  clearly  intended  to  restrict  the  powers 
such  as  were  heretofore  used  by  all  presidents  in  regard  to  suspension,  reappoint- 
ment, and  removal.  Its  partisans  generally  appeared  to  deem  it  a  cunningly  de- 
vised weapon  to  control  or  destroy  "Andrew  Johnson,"  especially  if  he  dared  to 
disturb  the  tenure  of  Mr.  Stanton,  the  war  secretary. 
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Whatever  the  intent  of  the  enactors  of  this  law  may  have  been  when  they  de- 
hated  and  passed  it,  it  is  certain  that  the  Managers  of  the  prosecution  insisted 
upon  that  construction,  and  were  supported  by  the  votes  of  a  large  majority  of 
the  Republican  senators,  many  of  whom  filed  "  opinions"  to  the  same  effect. 

It  is  true  that  Senator  Shermau,  who  had  been  one  of  the  conferees  during  the 
genesis  of  this  act,  passionately  protested  that  it  was  not  intended  to  apply  to  the 
secretaries. 

In  that  debate  he  said : 

"  I  say  that  the  Senate  have  not  legislated  with  a  view  to  any  persons  or  any 
president.  .  .  .  We  do  not  legislate  in  order  to  keep  in  the  Secretary  of  War,  the 
Secretary  of  the  Navy,  or  the  Secretary  of  State.  .  .  -  That  the  Senate  had  no 
6iich  purpose  is  shown  by  its  vote  twice  to  make  this  exception.  That  this  pro- 
vision does  not  apply  to  the  present  case  is  shown  by  the  fact  that  its  language  is 
so  framed  as  not  to  apply  to  the  present  president.  The  Senator  shows  that  him- 
self, and  argues  truly  that  it  would  not  prevent  the  present  president  from  remov- 
ing the  Secretary  of  War,  the  Secretary  of  the  Navy,  and  the  Secretary  of  State. 
And  if  I  supposed  that  either  of  these  gentlemen  was  so  wanting  in  manhood,  in 
honor,  as  to  hold  his  place  after  the  politest  intimation  by  the  President  of  the 
United  States  that  his  services  were  no  longer  needed,  I  certainly,  as  a  senator, 
would  consent  to  his  removal  at  any  time,  and  so  would  we  all." 

But  the  gravamen  of  the  impeachment  was  in  the  charge  that  the  president 
"removed"  Secretary  Stanton  and  "appointed"  Thomas  ad  interim  as  his  succes- 
sor, contrary  to  the  act.  And  it  must  be  believed  that  most  of  those  who  partici- 
pated in  the  passage  of  that  monumental  act  of  partisanry  hoped  that  it  would 
keep  that  secretary  in  his  berth  against  the  will  of  his  chief. 

Aside  from  the  purely  partisan  motive  of  the  impeachment,  the  trial  in  itself 
afforded  a  great  and  impressive  spectacle — the  Chief-Justice  as  presiding  officer, 
the  House  of  Representatives  by  its  Managers  as  prosecutor,  the  Senate  as  judges, 
aud  the  president  as  the  accused,  both  sides  being  represented  by  able  and  eminent 
counsel.  But  no  one  now  will  dispute  the  fact  that  when  Benjamin  Robbins 
Curtis  had  concluded  the  opening  address  for  the  defendant  an  acquittal  was 
assured.  With  stroug,  clear,  and  simple  words,  in  a  masterly  argument,  he  estab- 
lished the  unconstitutionality  of  the  act,  its  violation  of  ancient  aud  unbroken 
custom,  aud  showed  that  on  its  very  face  it  did  not  apply  to  Stanton. 

It  is  pleasant  to  remember  that  even  during  that  savage  fight  there  were  found 
so  many  as  seven  Republican  senators  who  conld  not  vote,  even  for  "  party,"  in  sup- 
port of  a  manifest  wrong. 

The  president's  acquittal  resulted  from  the  vote  of  35  to  19  upon  the  chief 
issues;  the  others  were  not  put  to  vote. 

In  a  very  short  time  the  common  judgment  of  the  people  ratified  the  verdict, 
and  within  a  year  afterwards  the  act  was  repealed — in  respect  to  the  portions 
involved  in  the  impeachment  case. 

A  strau^e  illustration  of  the  perversity  of  the  human  intellect  when  it  resolves 
to  "  make  the  wrong  the  right  appear"  may  be  found  in  the  written  opinions  filed 
by  some  of  the  senators  whose  creed  appeared  to  be  "  Anything  to  overthrow  John- 
son."    Nineteen  of  the  filed  opinions  favored,  and  twelve  opposed  conviction. 

Senator  Sherman's  "  opinion  "  was  couched  in  vigorous  language,  which  pro- 
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tested  agaiust  the  contention  of  the  Managers  that  the  act  applied  to  the  secre- 
taries.    Upon  that  point  he  said  : 

"  I  can  only  say,  as  one  of  the  Senate  conferees  under  the  solemn  obligations 
that  now  rest  upon  us  in  construing  this  act,  that  I  did  not  understand  it  to  in- 
clude members  of  the  cabinet  not  appointed  by  the  president,  and  that  it  was 
with  extreme  reluctance,  and  only  to  secure  the  passage  of  the  bill,  that  in  the 
face  of  the  votes  of  the  Senate  I  agreed  to  the  report  limiting  at  all  the  power  of 
the  president  to  remove  heads  of  departments.  What  I  stated  to  the  Senate  is 
shown  by  your  records.  One  of  your  conferees  (Mr.  Buckalew)  refused  to  agree 
to  the  report.  Another  (Mr.  Williams)  thought  that  a  case  of  a  cabinet  officer 
refusing  to  resign  when  requested  by  the  president  was  not  likely  to  occur.  I 
stated  explicitly  that  the  act  as  reported  did  not  protect  from  removal  the  mem- 
bers of  the  cabinet  appointed  by  Mr.  Lincoln,  that  President  Johnson  might  re- 
move them  at  his  pleasure;  and  I  named  the  Secretary  of  War  as  one  that  might 
be  removed.  I  yielded  the  opinion  of  the  Senate  that  no  limitation  should  be 
made  upon  the  power  of  the  president  to  remove  heads  of  departments  solely  to 
secure  the  passage  of  the  bill.  I  could  not  conceive  a  case  where  the  Senate 
would  require  the  president  to  perform  his  great  executive  office  upon  the  advice 
and  through  heads  of  departments  personally  obnoxious  to  him,  and  whom  he  had 
not  appointed,  and  therefore  no  such  case  was  provided  for.  .  .  .  This  construc- 
tion of  the  law,  made,  etc.,  ...  is  binding  upon  no  ono  but  myself.  But  can  I, 
who  made  it  and  declared  it  to  yon,  and  still  believe  it  to  be  the  true  and  legal 
interpretation  of  those  words,  can  I  pronounce  the  president  guilty  of  crime,  and 
by  that  vote  aid  to  remove  him  from  his  high  office  for  doing  what  I  declared  and 
still  believe  he  had  a  legal  right  to  do  ?  God  forbid !  A  Komau  emperor  at- 
tained immortal  infamy  by  posting  his  laws  above  the  reach  of  the  people  and 
then  punishing  their  violation  as  u.  crime.  An  American  senator  would  excel 
this  refinement  of  tyrauuy,  if,  when  passing  a  law,  he  declared  an  act  to  be 
innocent,  and  then,  as  a  judge,  punished  the  same  act  as  a  crime."* 

And  yet,  in  respect  to  the  ad  interim  "appointment"  of  General  Thomas — the 
logical  sequence  of  Stanton's  removal — Senator  Sherman  saw  only  a  criminal 
violation  of  the  act,  and  voted  "  guilty,"  notwithstanding  his  views  above  cited. 
The  bias  of  party  must  have  had  fearful  streugth  when,  although  he  upheld  the 
president's  power  to  remove,  he  yet  condemned  the  exercise  of  its  related  power 
to  appoint  an  ad  interim  successor  to  the  secretary  lie  had  lawfully  removed. 

We  doubt  not  that  those  of  us  whose  blood  was  heated  by  that  most  important 
of  all  forensic  scenes  since  the  days  of  Cromwell — the  president's  trial — may  find 
a  curious  interest  in  now  reading  its  proceedings,  in  the  calmness  which  none  then 
felt,  and  which  only  the  lapse  of  a  whole  generation  can  give. 

The  exordium  of  Senator  Sumner's  "  opinion  "  affords  the  most  notable  illustra- 
tion on  record,  even  in  this  case,  of  a  burning  lust  for  conviction  on  those  "  general 
principles  "  and  that  "  higher  law  "  which  actuate  the  fanatic,  without  any  regard 
to  that  "  due  process  of  law  "  and  "  orderly  procedure  "  without  which  an  impeach- 
ment trial  degenerates  into  a  mere  pageant  organized  to  convict.  Hear  him  sound 
the  key-note  of  the  pack  that  hunted  the  president : 


*  Trial  of  Andrew  Johnson,  Vol.  Ill,  p.  9. 
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"  This  is  one  of  the  last  great  battles  with  Blavery.  Driven  from  those  legis- 
lative chambers,  driven  from  the  field  of  war,  this  monstrous  power  has  found  a 
refuge  in  the  executive  mansion,  where,  in  utter  disregard  of  the  Constitution 
and  laws,  it  seeks  to  exercise  its  far-reaching  sway.  All  this  is  very  plain.  No- 
body can  question  it.  Andrew  Johnson  is  the  impersonation  of  the  tyrannical 
slave  power.  In  him  it  lives  again.  He  is  the  lineal  successor  of  John  C.  Calhoun 
and  Jefferson  Davis;  and  he  gathers  about  him  the  same  supporters.  Original 
partisans  of  slavery  North  and  South;  habitual  compromisers  of  great  principles; 
maligners  of  the  Declaration  of  Independence ;  politicians  without  heart ;  lawyers 
for  whom  a  technicality  is  everything ;  and  a  promiscuous  company  who  at  every 
stage  of  the  battle  have  set  their  faces  against  equal  rights — these  are  his  allies. 
It  is  the  old  troop  of  slavery,  with  a  few  recruits,  ready,  as  of  old,  for  violence — 
cunning  in  devico,  and  heartless  iu  quibble.  With  the  president  at  their  head, 
they  are  intrenched  in  the  executive  mansion. 

"Not  to  dislodge  them  is  to  leave  the  country  a  prey  to  ono  of  the  most  hatefu] 
tyrannies  of  history.  Especially  is  it  to  surrender  the  Unionists  of  the  rebel  states 
to  violence  and  bloodshed.  Not  a  month,  not  a  week,  not  a  day  should  be  lost. 
The  safety  of  the  republic  requires  actiou  at  once.  The  lives  of  innocent  men 
must  be  rescued  from  sacrifice. 

"  I  would  not  in  this  judgment  depart  from  that  moderation  which  belongs  to 
the  occasion  ;  but  God  forbid  that,  when  called  to  deal  with  so  great  an  offender, 
I  should  affect  a  coldness  which  I  cannot  feel.  Slavery  has  been  our  worst  enemy, 
assailing  all,  murdering  our  children,  filling  our  homes  with  mourning,  and 
darkening  the  land  with  tragedy;  and  now  it  rears  its  crest  with  Andrew 
Johnson  as  its  representative.  Through  him  it  assumes  once  more  to  rule  the 
republic  and  to  impose  its  cruel  law.  The  enormity  of  his  conduct  is  aggravated 
by  his  bare-faced  treachery.  He  once  declared  himself  the  Moses  of  the  colored 
race.  Behold  him  now  the  Pharaoh.  With  such  treachery  in  such  a  cause  there 
can  he  no  parley.  Every  sentiment,  every  conviction,  every  vow  against  slavery 
must  now  be  directed  against  Mm.    Pharaoh  is  at  the  bar  of  the  Senate  for  judgment. 

"  The  formal  accusation  is  founded  on  certain  recent  transgressions,  enu- 
merated in  articles  of  impeachment,  but  it  is  wrong  to  suppose  that  this  is  the 
whole  of  the  case.  It  is  very  wrong  to  try  this  impeachment  merely  on  these  articles.  It 
is  unpardonable  to  higgle  over  words  and  phrases  when,  for  more  than  two  years, 
the  tyrannical  pretensions  of  this  offender,  now  in  evidence  before  the  Senate,  as 
I  shall  show,  have  been  manifest  in  their  terrible,  heart-rending  consequences." 

And  then,  in  the  same  fierce  spirit,  as  if  "  slavery,"  and  not  the  president, 
were  on  trial,  he  contends  that, being  avowedly  apolitical  trial,  it  has  nothing  in 
common  with  a  judicial  trial;  that  the  laws  governing  courts  do  not  apply;  that 
the  Senate  is  trying  the  case,  and  not  the  constitutional  court  of  impeachment. 
He  said  :  "  It  is  impossible  not  to  conclude  that  in  trying  impeachments  senators 
exercise  a  function  which  is  not  regarded  by  the  Constitution  as  'judicial,'  or,  in 
other  words,  as  subject  to  the  ordinary  conditions  of  judicial  power.  Call  it  sen- 
atorial, or  political,  it  is  a  power  by  itself  and  subject  to  its  own  conditions." 

He  adds,  in  speaking  of  "impeachment":  "It  is  apolitical  proceeding  before 
apolitical  body,  with  political  purposes;  it  is  founded  on  political  offences,  proper 
for  the  consideration  of  apolitical  body,  and  subject  to  a  political  judgment  only." 
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The  monstrousness  of  this  law-despising  contention  will  be  even  more  ap- 
parent if  we  substitute  in  tlie  clause  just  quoted  the  apter  word  "partisan"  for 
"  political."  Tlie  clause  would  then  exactly  characterize  this  particular  impeach- 
ment :  "  It  is  a, partisan  proceeding,  before  a, partisan  body,  with  partisan  purposes ; 
it  is  founded  on  partisan  offences,  proper  for  the  consideration  of  a  partisan  body, 
and  subject  to  a  partisan  judgment  only!" 

Such  a  definition  of  "impeachment,"  as  authorized  by  the  Constitution, 
borders  upon  sacrilege. 

The  "opinion  "  filed  by  Senator  Ecverdy  Johnson  is  luminous  with  the  spirit 
of  law  and  justice,  and  shines  in  superb  contrast  with  the  diatribe  of  Senator 
Sumner. 

Senator  Johnson  used  these  words:  "It  has  also  been  said  by  some  incon- 
siderate persons  that  our  judgment  should  be  influenced  by  party  considerations. 
Wo  have  been  told  in  substance  that  party  necessity  requires  a  conviction  ;  and 
the  same  is  invoked  to  avoid  what  it  is  madly  said  will  be  the  result  of  acquittal 
— civil  commotion  and  bloodshed.  Miserable  insanity;  a  degrading  dereliction 
of  patriotism!  These  appeals  are  made  evidently  from  the  apprehension  that 
senators  may  conscientiously  be  convinced  that  the  president  is  innocent  of  each 
of  the  crimes  and  misdemeanors  alleged  in  the  several  articles,  and  are  intended 
to  force  them  to  a  judgment  of  guilt.  No  more  dishonoring  efforts  were  ever 
made  to  corrupt  a  judicial  tribunal.  They  are  disgraceful  to  the  parties  resorting 
to  them,  and  should  they  be  successful,  as  I  am  sure  they  will  not,  they  would 
forever  destroy  the  heretofore  unblemished  honor  of  this  body,  and  inflict  a 
wound  upon  the  Constitution  itself  which,  perhaps,  no  time  could  heal." 

Nearly  thirty  years  have  passed  since  that  great  trial.  Many  of  the  actors 
have  departed;  but  those  of  us  who  shared  in  the  excitement  of  that  time  can  all 
now  say  (whatever  our  opinion  then):  We  rejoice  at  the  failure  to  convict;  for 
nothing  but  the  very  extremity  of  partisan  hatred  could  have  brought  about  the 
Impeachment  Trial ;  and  becauso  a  partisan  conviction  of  a  President  of  the 
United  States,  on  partisan  grounds,  would  have  been  a  national  calamity  and  a 
shock  to  mankind.* 

All  students  of  public  affairs  may  learn  grave  lessons  from  that  trial,  solemn 
warnings  against  the  crimo  of  sacrificing  "  right "  to  "  party,"  and  maj  there  see 
a  portrait  of  political  unscrupulousness — the  most  hideous  conceivable.  They  will 
also  see  some  of  the  greatest  constitutional  arguments  ever  made;  and,  best  of 
all,  they  will  see  that  even  in  that  fierce  time  of  hatefnluess  the  party  that  was 
overwhelmingly  dominant  still  had  seven  senators  t  who  could  not  and  did  not 
bow  "  the  knee  to  Baal,"  but  stood  up,  like  men  (agaiust  party  and  party-threats), 
for  the  rights  of  Johnson  the  President,  notwithstanding  their  profound  disap- 
proval of  Johnson  the  man.  From  what  depth  of  shame  their  manliness  saved  the 
nation  can  never  he  imagined. 

Are  we  so  far  removed  from  the  madness  that  ruled  our  public  meu  in 
1867-1868  as  to  be  able  to  make  a  calm   and  just  estimate  of  their  conduct? 


*  See  Trial  of  Andrew  Johnson,  President,  3  vols.,  1868.     Government  Printin"  Office. 
\  The  honor-list  of  Republican  senators :  Fessendkn,  Fowler,  Grimes,  Henderson, 
Trumbull,  Ross,  Van  Winkle. 
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Perhaps — perhaps  not.  But  to  this  -writer  it  seems  that  the  sober  judgment  of 
dispassionate  aud  thoughtful  students  of  constitutional  law  and  history  will  credit 
President  Andrew  Johnson  with  having  successfully  made  the  bravest  and  noblest 
struggle  ever  made  to  sustain  the  constitutional  rights  of  the  executive  against 
tho  usurpation  of  the  legislative  department.  No  more  savage  blow  has  ever  been 
aimed  at  the  vital  constitutional  provision  that  the  government  shall  be  vested 
iu  three  distinct  sets  of  powers — executive,  legislative,  aud  judicial.  The  Tenure 
of  Office  Act  seriously  abridged  the  constitutional  power  of  the  executive  depart- 
ment, and  for  his  desperate  resistance  to  that  encroachment  President  Johnson 
deserves  the  profoundest  gratitude  of  all  who  revere  the  Constitution.  For  that 
great  service  we  can  gladly  condone  whatever  errors  of  judgment,  of  temper,  or 
of  taste  have  been  charged  against  him.  Upon  the  very  "hazard  of  a  die"  he 
bravely  risked  everything ;  his  success,  so  hardly  won,  is  a  standing  rebuke  to  all 
attempts  on  the  part  of  one  department  to  encroach  upon  another ;  it  is  a  re-rati- 
fication of  the  chief  feature  of  the  Constitution — the  division  of  executive,  legis- 
lative, and  judicial  powers. 


NOTE  TO  CHAPTEES  XVI.  AND  XVII. 

Mr.  Curtis  announced  these  chapters  as  being  in  contemplation  when  his 
prospectus  was  issued.  Iu  the  former  he  intended  to  consider  the  constitutional 
aspect  of  the  Proclamation  of  Emancipation ;  in  the  latter,  to  question  the  au- 
thority of  the  President  to  suspend  the  writ  of  habeas  corpus. 

Neither  of  these  chapters  was  written.  But  we  fiud  the  views  of  Mr.  Curtis 
expressed  with  singular  vigor  upon  both  of  those  great  questions  in  a  pamphlet* 
written  in  1862  by  his  brother  Benjamin  Eobbins  Curtis  under  the  title  "Execu- 
tive Power." 

In  a  memoir  of  that  eminent  judge  and  advocate,t  Mr.  Curtis  said  :  "  The  tone 
of  this  pamphlet,  calm,  serious,  uuimpassioned,  but  firm  and  unshrinking,  and  the 
personal  authority  of  its  author,  made  it  exceedingly  obnoxious  to  the  excited 
partisans  of  the  administration.  If  an  attack  had  been  made  upon  the  proclama- 
tions in  any  incendiary  spirit,  or  by  one  who  had  less  weight  of  character  to  sup- 
port aud  less  of  logical  power  to  enforce  the  objections  to  thorn,  there  would  have 
been  far  less  of  violent  denunciation  of  tho  writer.  But  this  compact,  perspicu- 
ous, and  reasoned  exhibition  of  the  lawlessuess  of  the  executive  acts,  in  which 
there  was  no  superfluous  word  aud  no  word  that  could  justly  irritate — pointing 
as  it  plainly  did  to  the  character  of  the  revolution  which  those  acts  were  likely 
to  precipitate — was  met  iu  some  quarters  by  cries  of  'treason'  aud  the  like  ob- 
jurgations. 

"  Yet  it  would  have  been  well  if  those  who  had  only  opprobrious  epithets  to 


*  See,  in  Appendix,  "  Executive  Power." 

■f  Life  and  Writings  of  Benjamin  R.  Curtis,  Vol.  I.,  p.  351.     Boston:  Little,  Brown  & 
Co.     2  vols.,  18*79. 
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oppose  to  suoli  a  production  hail  paused  upon  a  single  passage,  in  which  the  au- 
thor said : 

" '  The  war  in  which  we  are  now  engaged  is  a  just  and  necessary  war.  It  must 
be  prosecuted  with  the  whole  force  of  this  government  till  the  military  power  of 
the  South  is  broken  and  they  submit  themselves  to  their  duty  to  obey,  and  our 
right  to  have  obeyed,  the  Constitution  of  the  United  States  as  the  '  supreme  law  of 
the  land.'  But  with  what  sense  of  right  can  we  subdue  them  by  arms  to  obey  the 
Constitution  as  the  supreme  law  of  their  part  of  the  land  if  we  have  ceased  to 
obey  it  or  failed  to  preserve  it  as  the  supreme  law  of  our  part  of  the  laud  ?  I  am 
a  member  of  no  political  party.  Duties  inconsistent,  in  my  opiniou,  with  the  pres- 
ervation of  any  attachment  to  a  political  party  caused  me  to  withdraw  from  all 
such  associations  mauy  years  ago,  and  they  have  never  been  resumed.  I  have  no 
occasion  to  listen  to  the  exhortations  now  so  frequent  to  divest  myself  of  party 
ties,  and  disregard  party  objects  and  act  for  my  country.  I  have  nothing  but  my 
country  for  which  to  act  in  any  public  affair;  and  solely  because  I  have  that  yet 
remaining,  and  know  not  but  it  may  be  possible  from  my  studies  and  reflections 
to  say  something  to  my  countrymen  which  may  aid  them  to  form  right  conclu- 
sions in  these  dark  and  dangerous  times,  I  now  reluctantly  address  them.' 

"If  one  who  dealt  with  momentous  public  questions  in  this  spirit  was  to  be 
regarded  as  a  'disloyal  citizen,'  then  the  free  discussion  of  public  measures  was 
at  an  end,  and  the  time  for  an  irresponsible  despotism,  having  no  basis  save  in 
the  passions  of  the  multitude  and  the  caprices  of  rulers,  had  arrived.  But  the 
violence  and  in  some  good  degree  the  prejudices  of  that  period  have  passed  away. 

"  It  is  now  apparent  that  it  was  to  courage  such  as  his,  to  the  refusal  of  men  like 
him  to  be  silenced  by  the  frowns  of  power,  and  to  their  adhesion  to  sound  princi- 
ple in  times  that  tried  the  souls  as  those  who  are  to  come  after  us  may  haply 
never  be  tried,  that  we  owe  that  we  still  have  the  Constitution  of  the  United 
States,  with  its  guaranties  of  social  order  and  personal  freedom. 

"  Certainly  it  will  not  be  denied  that  Judge  Curtis  contributed  his  part  to  pre- 
vent '  the  loss  of  ideas,'  the  preservation  of  which  was  essential  to  our  welfare,  in 
the  mauuer  and  spirit  that  become  him." 
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Richard  Frothingham,  Rise  of  the  Republic  of  the  United  States. 
William  Goodell,  Slavery  and  Autislavery. 
Herman  vou  Hoist,  Constitutional  and  Political  History  of  the  United  States. 

"  "  Constitutional  Law  of  the  United  States. 

Timothy  Pitkin,  Political  and  Civil  History  of  the  United  States  to  close  of  Wash- 
ington's Administration. 
Paul  Leicester  Ford,  "Pamphlets"  relating  to  the  adoption  of  the  Constitution. 
"  "  "      "Essays"  "  "  "  " 

"  "  "      Bibliography  of  the  Constitution.     See  post. 

Jefferson  Davis,  Rise  and  Fall  of  the  Confederate  Government. 
Alexander  H.  Stephens,  A  Constitutional  View  of  the  War  between  the  States. 
Alexis  de  Tocquevillc,  Democracy  in  America. 
II.— 45 
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Henry  Wilson,  History  of  the  Rise  and  Fall  of  the  Slave  Power  in  America. 
Henry  Adams,  Life  of  Albert  Gallatin. 
James  T.  Austin,  Life  of  Elbridgc  Gerry. 
John  Bigelow,  Life  of  Benjamin  Franklin. 

"  "         Life  of  Samuel  J.  Tilden. 

"  "         Writings  and  Speeches  of  Samuel  J.  Tilden. 

George  Ticknor  Curtis,  History  of  the  Origin,  Formation,  and  Adoption  of  the 

Constitution  of  the  United  States. 
George  Ticknor  Curtis,  Life  of  Daniel  Webster. 

"  "  "      Life  of  James  Buchanan. 

Benjamin  R.  Curtis  and  ; 
George  Ticknor  Curtis    ' 

Oliver  Johnson,  William  Lloyd  Garrison  and  his  Times. 
James  Parton,  Life  of  Andrew  Jackson. 
Edmund  Qnincy,  Life  of  Josiah  Quincy. 
Henry  S.  Randall,  Life  of  Thomas  Jefferson. 
William  C.  Rives,  Life  and  Times  of  James  Madison. 
Jared  Sparks,  American  Biography. 
Samuel  Tyler,  Memoir  of  Roger  B.  Taney. 
William  V.  Wells,  Life  of  Samuel  Adams. 
William  Wirt,  Life  of  Patrick  Henry. 

William  Wirt  Henry,  Life,  Correspondence,  and  Speeches  of  Patrick  Henry. 
Moses  Coit  Tyler,  Life  of  Patrick  Henry. 
John  Adams,  Works  and  Life  of. 
John  Qnincy  Adams,  Memoirs  of. 
John  C.  Calhoun,  Works  of  (Crajle,  editor). 
Henry  Clay,  Works  of  (Colton,  editor). 
Alexander  Hamilton,  Works  of. 
John  Jay,  Works  of. 

Thomas  Jefferson,  Works  of  (Ford,  editor). 
George  Washington,  Works  of  (Ford,  editor). 
James  Madison,  Works  of  (Government  edition). 
William  H.  Seward,  Works  of. 
Charles  Sumner,  Works  of. 
Daniel  Webster,  Works  of. 

Justin  Winsor,  Narrative  and  Critical  History  of  America. 
Peter  Force,  American  Archives. 
American  State-Papers  (Government  publication). 

Diplomatic  Correspondence  of  tho  Revolution  (Government  publication). 
The  Journals  of  Congress,  1774-1788. 
Annals  of  Congress  down  to  May,  1824. 
Register  of  Debates,  December,  1824,  to  October,  1837. 
Congressional  Globe,  October,  1837  to  1872. 
Congressional  Record  from  1872  to  date. 
Benjamin  Perley  Poore,  Federal  and  State  Constitutions. 

"  "  "       Political  Register  and  Congressional  Directory,  1776- 

1878. 
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M.  \V.  Clnskey,  Political  Test  Book. 
Joseph  Story,  Commentaries  on  the  Constitution. 
Ulysses  S.  Grant,  Memoirs  of. 
William  T.  Sherman,  Memoirs  of. 

Hugh  McCulloch,  Men  and  Measures  of  Half  a  Century. 
Hilary  A.  Herbert  (and  others),  Why  the  Solid  South  ? 
Charles  Robinson,  The  Kansas  Conflict. 
A.  M.  Gibson,  A  Political  Crime. 
Eli  Thayer,  The  Kansas  Crusade. 
James  Bryce,  The  American  Commonwealth. 

C.  Ellis  Stevens,  Sources  of  the  Constitution  of  the  United  States. 
John  Fiske,  Critical  Period  of  American  History. 
John  J.  Lalor,  Cyclopaedia  of  Political  Science. 
William  H.  Barnes,  History  of  39tU  Cougress. 
Thomas  M.  Cooley,  Constitutional  Limitations. 
C.  K.  Adams,  Manual  of  Historical  Literature. 
Andrew  Johnson,  Trial  of  (Government  publication). 
Samuel  F.  Miller,  Lectures  ou  the  Constitution. 
Haunis  Taylor,  Origin  and  Growth  of  the  English  Constitution. 
Charles  Borgeand,  Adoption  and  Amendment  of  Constitutions. 
Douglas  Campbell,  The  Puritan  in  Holland,  England,  and  America. 
C.  G.  Tiedeman,  Unwritten  Constitution  of  the  United  States. 
Taswell-Langmead,  English  Constitutional  History. 
Stnbbs,  Constitutional  History  of  England. 
Hallam,  Constitutional  History  of  England. 
May,  Constitutional  History  of  England. 
Bagehot,  Constitutional  History  of  England. 

John  W.  Burgess,  Political  Science  and  Comparative  Constitutional  Law. 
Theodore  Dwight,  History  of  the  Hartford  Convention. 
William  Whiting,  The  War  Power. 

Jndson  S.  Laudon,  Constitutional  History  and  Government  of  the  United  States. 
Goldwin  Smith,  The  United  States. 
Edward  Stanwood,  History  of  Presidential  Elections. 

James  Ford  Rhodes,  History  of  the  United  States  from  Compromise  of  1850. 
Joseph  West  Moore,  The  American  Congress. 
James  G.  Blaine,  Twenty  Years  in  Congress. 
Nicolay  and  Hay,  Life  of  Lincoln. 
E.  A.  Pollard,  The  Lost  Cause. 

Henry  J.  Raymond,  Life  of  Lincoln,  with  his  State  Papers. 

R.  G.  Thwaites,  The  Colonies,  1493-1750.  )  Published    in    3    Vols,    as 

A.  B.  Hart,  Formation  of  the  Union,  1750-1829.  >•        "  Epochs    of    American 

Woodrow  Wilson,  Division  and  Reunion,  1829-1889.  )        History." 
S.  S.  Cox,  Three  Decades  of  Federal  Legislation,  1855-1885. 
Series,  American  Commonwealths. 


Various  Writers  i  ,,.    , 

(  American  Statesmen 

Henry  A.  Wise,  Seven  Decades  of  the  Union. 

J.  A.  Jameson,  The  Constitutional  Convention. 
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Presidential  Couuts. 

Francis  Lieber,  Civil  Liberty  and  Self-Goverumcnt. 

J.  C.  Hurd,  Theory  of  our  National  Existence. 

T.  D.  Woolsey,  Political  Science. 

W.  S.  Church,  Habeas  Corpus. 

Proceedings  of  the  Electoral  Commission. 

Einile  Boutniy,  Studies  in  Constitutional  Law. 

"  "         English  Constitution. 

L\  J.  Medley,  Maimal  of  English  Constitutional  History. 


Through  the  courtesy  of  Mr.  Paul  Leicester  Ford  we  add  his  excellent  Bibliog- 
raphy of  the  Constitution  (chiefly  coutemporaueons)  as  enlarged  and  revised  by  him. 
June,  1896.  

BIBLIOGRAPHY  OF  THE  CONSTITUTION, 

Compiled  by  Paul  Leicester  Ford. 


JSTOTE. 

The  titles  in  the  following  list  are  arranged  alphabetically,  by  the  authors'  or  editors' 
names  if  known,  or  by  the  first  word  of  the  title,  omitting  articles,  with  the  exception  of  the 
editions  of  the  Constitution  (which  are  brought  together  under  that  head),  and  the  debates 
and  journals  of  the  State  Conventions,  which  are  placed  under  each  State. 

The  initials  which  precede  the  numbers  at  the  end  of  the  description,  indicate  certain 
public  libraries  in  which  the  work  mny  be  consulted. 

signifies  Astor  Library. 

.  S.        "  Am.  Antiquarian  Society  Library. 

"  Boston  Public  Library. 

"  Boston  Athenaeum  Library. 

"  British  Museum  Library. 

"  Library  of  Congress. 

"  Library  of  Harvard  University. 

"  Mass.  Historical  Society  Library. 

"  N.  Y.  Historical  Society  Library. 

"  Library  Company  of  Philadelphia. 

"  Penn.  Historical  Society  Library. 

"  Library  of  Compiler. 

"  New  York  State  Library. 

"  Department  of  State  Library. 

"  A  line  omitted  in  the  title. 

"  Two  or  more  lines  omitted  in  the  title. 

+  "  That  what  is  omitted  is  already  sufficiently  given  in  title  of  previous 

edition. 

The  numbers  attached  to  certain  titles  in  the  reference  list  are  cross  references  to  the 
same  title  in  the  bibliography. 

I  am  under  obligation  to  Mr.  C.  A.  Cutter,  Mr.  W.  Eames,  Mr.  William  Kelby,  Mr.  E. 
M.  Barton,  Mr.  C.  J.  Iloadly,  and  Mr.  Bumford  Samuel,  for  aid  in  compiling  this  li«t. 
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A. 

A. 

B. 

B. 

A. 

B. 

M. 

C. 

II. 

M. 

N. 

P. 

P. 

II. 

P. 

L. 

S. 

s. 

D. 

BIBLIOGRAPHY. 

Account  of  the  Grand  Federal  Procession.     See  Nos.  97-99. 
Additional  number  of  Letters.     See  No.  113. 

Tho  /  Address  and  Reasons  of  Dissent  /  of  the  /  Minority  of  the  Convention,  / 
Of  tho  State  of  Pennsylvania,  to  their  Constituents.  [Colophon]  Philadelphia: 
Printed  by  E.  Oswald,  at  the  Coffee  House. 

Fo.  pp.  (3).  A.  A.  S.     1 

Reprinted  in  Carey's  American  Museum,  ii,  536,  and  answered  by  Noah  Webster's 
"To  the  Dissenting  members  of  the  late  Convention  of  Pennsylvania,"  in  his  "  Collection 
of  Essays.  .  .  .  Boston:  1790,"  page  142. 

Address  and  Reasons  of  Dissent  of  the  Minority  of  the  Convention  of  tho  State 
of  Pennsylvania,  to  their  Constituents.     [Philadelphia:  1787.] 

8vo.  pp.  22.  B  A.     2 

Title  from  Sabin's  Dictionary  of  Books  relating  to  America.     See  No.  138. 

Address  /  to  the  /  Citizens  of  Pennsylvania.  /  Calculated  to  shew  the  Safety, 
—  Advantages  —  and  Necessity  of  adopting  the  proposed  Constitution  of  the/ 
United  States.  /  In  which  are  included  answers  to  the  objections  that  have  been 
made  to  it.  /     [Colophon]  Philadelphia :  Printed  by  Hall  and  Sellers. 

Fo.  pp.  (4).  N.     3 

A  Federalist  compilation,  containing  : 

Reply  to  the  Address  of  the  seceding  members  of  the  Pennsylvania  Legislature. 
To  the  Freemen  of  Pennsylvania  [in  reply  to  the  Address  of  the  seceding  mem- 
bers], by  Federal  Constitution. 

Speech  of  James  Wilson,  October  6th,  1787. 

Examination  of  the  Federal  Constitution,  by  An  American  [Tench  Coxe]. 

Circular  Letter  from  the  Federal  Convention. 

Address  from  an  officer.     See  No.  80. 

Address  to  the  Freemen  of  S.  C.     See  Nos.  144-145. 

Address  to  the  People  of  N.  T.     See  Nos.  106-7  and  150-1. 

"  Agrippa."     See  No.  84. 

"  American  Citizen.''     See  Nos.  3,  30-1. 
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"  Aristides."     See  Nos.  94-5. 
Articles.     See  No.  12. 

Baldwin  (Simeon). 

An  /  Oration  /  pronounced  before  the  /  Citizens  of  New  Haven,  /  July  4th,  1788 ;  / 
in  commemoration  of  the/  Declaration/  of  /  Independence/  and  establishment  of 
the  Constitution  /  of  the/  United  States  of  America./  By  Simeon  Baldwin,  Es- 
quire. /  New  Haven.  /     Printed  by  J.  Meigs,  /  M,DCC,LXXXVIII. 

8vo.  pp.  16.  P.  L.     4 

Bancroft  (George). 

History/  of  the/  Formation  of  the  Constitution  /  of  the/  United  States  of  Amer- 
ica. /  By  /  George  Bancroft.  /  In  two  volumes,  /  Vol.  I.  /  New  York :  /  D.  Appleton 
and  Company,  /  1,  3,  and  5  Bond  Street,  /  1882. 

2  vols.,  8vo.  pp.  xxiv,  520— xiv,  501  (2).  5 

Each  volume  contains  not  only  Mr.  Bancroft's  History,  but  a  series  of  hitherto  un- 
published "  Letters  and  Papers,"  adding  greatly  to  the  value  of  the  work.  Iu  18S5  a  one 
volume  edition  was  published,  from  the  same  plates,  but  omitting  these  documents — pp. 
xxii.,  495. 

Reviewed  by  B.  F.  De  Costa,  in  the  Mag.  of  Am.  Hist.,  viii,  669 ;  and  in  27ie  Nation, 
xxxiv,  524,  and  xxxvi,  127. 

Breckenridge,  H.  H,     See  No.  84. 
Bryan,  Samuel.     See  Nos.  138,  155. 

By  the  United  States  iu  Congress  /  assembled,  /  September  13,  1788. 

Fo.  Broadside.  P.  L.     6 

Naming  day  for  now  Congress  to  meet. 

Carroll,  D.     See  No.  84. 

"  Cassius."     See  No.  84. 

"  Cato."     See  No.  84. 

"  Caution."     See  No.  84. 

"  Centinel."     See  No.  138. 

Chase,  S.     See  No.  84. 

Child's,  Francis.     See  No.  129. 

"  Citizen  of  America."     See  Nos.  161-2. 

"  Citizen  of  New  Haven."     See  No.  84. 

"  Citizen  of  New  York."     See  Nos.  106-7. 

"  Citizen  of  Philadelphia."     See  Nos.  163-5. 

"  Ch-is."     See  Nos.  104,  144-5. 

Clinton,  a.     See  No.  84. 

"  Columbian  Patriot."     See  Nos.  87-9. 


APPENDIX.  VII 

The  Committee  consisting  of  Mr.  Carrington,  Mr.  Edwards,  /  Mr.  Baldwin, 

Mr.  Otis,  and  Mr.  Tucker  to  whom  were  /  referred  the  Ratifications  of  the  New 

Constitution  which  have  been  transmitted  to  Congress  by  the  several  ratifying 

States/  Report  as  follows. 

Fo.  Broadside.  P.  L.     7 

Constitution.     Philadelphia.     1787. 

Wo.  the  People  of  the  States  /  of  New-Hampshire,  Massachusetts,  /  Rhode-Island 
and  Providence  Plan-/ tat  ions,  Connecticut,  New-York,  New-Jersey,  Penn-/syl- 
vania,  Delaware,  Maryland,  Virginia,  North-Caro-/ lina,  South-/ Carolina,  and 
Georgia,  do  ordain,  declare/  and  establish  the  following  Constitution  for  the  Gov- 
ern-/ ment  of  Ourselves  and  our  Posterity. 

Fo.  7  11.  S.  D.,  C,  M.     8 

In  the  following  list  of  editions,  the  compiler  only  attempts  to  include  such  as  were 
published  during  the  discussion  of  the  Constitution,  prior  to  its  ratification.  First  in  order 
come  the  two  "  reports  "  secretly  printed  for  the  federal  Convention,  followed  by  the  official 
editions  printed  for  that  body  and  for  the  Continental  Congress.  Then  follow  all  subse- 
quent issues,  arranged  alphabetically  under  the  first  word  of  the  title,  articles  excepted. 

The  "  Report "  of  the  "  Committee  of  five,"  of  the  Federal  Convention,  brought  in  August 
6th,  1787.  Printed  only  for  the  use  of  the  members,  as  a  basis  for  a  continuation  of  the 
discussion.  Both  this  and  the  following  edition,  it  is  needless  to  say,  are  of  the  greatest  rar- 
ity, the  number  printed  being  probably  not  over  sixty  copies,  and  as  confidential  documents, 
were  saved  by  few  of  the  members.  The  Department  of  State  possesses  Washington's  copy 
of  No.  9,  and  David  Brcarly's  and  James  Madison's  copies  of  both  drafts.  The  Library 
of  Congress  possesses  William  Samuel  Johnson's  copies,  and  the  Massachusetts  Historical 
Society  has  those  of  Elbridge  Gerry.  All  of  these  contain  MS.  alterations  by  their  re- 
spective owners ;  and  George  Mason's  copy  of  No.  9,  in  the  possession  of  Miss  Kate  Mason 
Rowland  of  Virginia,  contains  not  only  alterations,  but  the  objections  of  Mason  to  the 
Constitution,  in  his  own  handwriting.  What  are  apparently  the  original  MS.  compilations 
from  which  these  drafts  were  printed  are  in  the  Wilson  Papers,  now  in  the  Pennsylvania 
Historical  Society. 

Constitution.     Philadelphia.     1787. 

We,  the  People  of  the  United  States  in  order  to  form  /  a  more  perfect  union,  to 
establish  justice,  insure  domestic  tranquility,  provide  /for  the  common  defense, 
promote  the  general  welfare,  and  secure  the  blessings/  of  liberty  to  ourselves  and 
our  posterity,  do  ordain  and  establish  this  Constitution  for  the  /  United  States  of 
America. 

Fo.  4  11.  S.  D.,  C,  M.     9 

The  "  Report "  of  the  "  Committee  on  style  and  arrangement "  of  the  Federal  Convcn-  - 
tion,  brought  in  September  13th,  1787.     It  was  printed  for  the  use  of  the  members  only 
and  with  the  utmost  secrecy? 

Constitution.     Philadelphia.     1787. 

We,  the  People  of  the  United  States  in  order  to  form  /  a  more  perfect  union,  to 
establish  justice,  insure  domestic  tranquility,  provide/  for  tho  common  defense, 
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promote  the  general  welfare,  aud  secure  the'  blessings/  of  liberty  to  ourselves  and 
our  posterity,  do  ordain  aud  establish  this  Constitution  for  the  United  States  of 
America.     [Colophon]  Printed  by  Dunlap  &  Claypoole  [1787]. 

Fo.  pp.  6.  10 

This  is  the  official  edition  printed  for  the  convention.  It  is  printed  from  the  same 
forms  as  No.  9,  with  the  addition  of  the  two  convention  letters. 

Constitution.     Neio  Tori.     1787. 

We,  the  People  of  the  United  States,  in  order  to/  form  a  more  perfect  Union, 
establish  Justice, /  insure  domestic  Tranquility,  provide  for  the/ Common  De- 
fense, promote  the  general  Wei-  /  fare  and  secure  the  Blessings  of  Liberty  to  /our- 
selves aud  our  Posterity,  do  ordain  and  establish  this  Constitution  for  the  United/ 
States  of  America.     [New  York:  1787.] 

Fo.  pp.  4.  S.  D.     11 

This  is  the  official  edition  of  the  Continental  Congress.  It  is  apparently  printed  from 
the  forms  of  Nos.  12  and  27. 

Constitution.     New  York.     1787. 

Articles  agreed  upon  by  the  Federal  Convention  of  the  United  States  of /Amer- 
ica, his  Excellency,  General  Washington,  Esq.,  President,/.  .  .  ./New  York: 
Printed  by  J.  M'Lean,  No.  41,  Hanover  Square  [1787]. 

Fo.  pp.  4.  N.     12 

Constitution.     Albany.     1788. 

De  Constitutie,  /  eenpariglyk  geaccordeerd  by  de/Algem  eene  Conventie,  / 
gehondeu  in  de/Stad  von  Philadelphia,/ in  't  Jaar  1787 :  /  en  gesubmittcer  aan 
hit/  Volk  de  Vereenigde  Staaten  /  van  Noord — Amerika :  /  Zyude  van  ses  derzelvir 
Staaton  alreede/ geadopteerd,  namentlyk,  /  Massachusetts,  Connecticut,  Nieuw- 
Jersey,  Pennsylvania,  Delaware  en  Georgia/  Vertaald  door  Lainhertus  de  Eonde, 
v.  D.  M.  /  Gedrukt  by  Ordervau  do  Federal  Committee,  in  de  Stad  van  Albany,  / 
Door  Charles  E.  Webster,  in  zyne  Vryo  Boek-  /  Drnking,  No.  36,  Staat-Straat,  na 
by  de/  Engelschc  Kirke  in  dezelvde  Stad,  1788. 

Sq.  12mo.  pp.  32.  B.     13 

Constitution.     Philadelphia.     1787. 

The  /  Constitution  /  as  formed  for  the/  United  States,  /  by  the/  Fcederal  Conven- 
tion, /  Held  at  /  Philadelphia,  /  In  the  Year  1787,/  With  the  Eesolves  of/  Congress,  / 
and  of  the/ Assembly  of  Pennsylvania/ thereon.  /  Philadelphia:/  Printed  by  T. 
Bradford,  /  in  Front-Street,  four  doors  below  the  Coffee-House  /  M,dcc,lxxxvii. 

12mo.  pp.  16.  C.  II.  S.     14 

Constitution.     Hartford.     1788. 

The /  Constitution  /  of  the  United  States  /  [Hartford :  1788]. 

Fo.  pp.  8.  14     a 
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Constitution.     Kern  Haven.     1787. 

The  Constitution  of/Tlio  United  States./  .  .  .  ./New  Haven:  Printed  by 
Josiah  Meigs,  m.dcc.lxxxvii. 

Po.  Broadside.  C.  S.  L.     15 

Constitution.     Portsmouth.     1787. 

The  /  Constitution  /  of/  the  /  United  States,  /  as /  recommended  /  to  /  Congress / 
the  17th  of  September,  1787, /by /the  Federal  Convention  /  Portsmouth  :  New- 
Hampshire,  /  Printed  and  sold  by  John  Melcher/  n,dcc,lxxxvii.     [sic] 

8vo.  pp.  16.  P.  L.     16 

Constitution.     Boston.     1787. 

The/ Constitution  /  or  Frame  of  /  Government,  /  For  the  United  States  of/ 
America,/  As  reported  by  the  Convention  of  Delegates,  from  the/  United  States, 
begun  and  held  at  Philadelphia,  on  the  /  first  Monday  of  May,  1787,  and  continued 
by  Adjournments  to  /  the  seventeenth  Day  of  September  following — [Colophon  at 
p.  16]  Printed  by  Thomas  and  John  Fleet,  in  Boston. 

8vo.  pp.  20.  P.  L.     17. 

Includes  the  resolves  of  the  Continental  Congress  and  the  Massachusetts  General 
Court.  Sabin  gives  a  copy  "12mo.  pp.  16,"  but  it  is  this  edition,  lacking  the  last  four 
leaves,  or  the  "  resolves." 

Constitution.     Boston.     1787. 

The,  I  Constitution  /  or  Frame  of  /  Government.,  /  for  the  /  United  States /of/ 
America,/  As  reported  by  the  Convention  of  Delegates,  from/  the  United  States, 
begun  and  held  at  Philadel-  /  phia,  on  the  first  Monday  of  May,  1787,  and  con- 
tinued./by  Adjournments  to  the  seventeenth  Day  of  September  fol-/ lowing. — 
Which  they  resolved  should  be  laid  before  the/  United  States  in  Congress  Assem- 
bled ;  and  afterwards  be  /  submitted  to  a  Convention  of  Delegates,  chosen  in  each 
State,  /  by  the  People  thereof,  under  the.  recommendation  of  its  Le-  /  gislature,  for 
their  Assent  and  Ratification  /  Together  with  the  Resolutions  of  the  General  Court 
of  the/  Commonwealth  of  Massachusetts,  for  calling  said  Convention,  agreea-/  bio 
to  the  recommendation  of  Congress.  /  Published  by  order  of  Government.  /  Printed 
at  Boston,  Massachusetts,  /  By  Adams  &  Nourso,  /  Printers  to  tho  Honorable  the 
General  Court.  /  m,dcc,lxxxvii. 

8vo.  pp.  32.  C.  II.,  A.  A.  S.     18 

Constitution.     Philadelphia.     1787. 

The/  Constitution  /  proposed  for/  Tho  Government  of  the  United  States  of/ 
America,  by  the  Foederal  Conven-/ tiou,  bcjld  at  Philadelphia,  in  the/ Year  One 
Thousand  Seven  Hundred  /  and  Eighty-seven.  /  To  which  is  Annexed,  /  The  Ratifi- 
cations thereof  by  the  Dele-  /  gates  of  Pennsylvania  in  the/  State  Convention.  / 
Philadelphia  :  Printed  by  Hall  &  Sellers.  /  m,dcc,lxxxvii. 

8vo.  pp.  24.  C.     19 
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Constitution.     Richmond.     1787-8. 

The  /  Federal  Constitution  /  for  the  United  States  of  America,  &c.  [Colophon] 
Richmond  :  Printed  by  Augnstin  Davis. 

4to.  pp.  11.  20 

Constitution.     New  York.     1787. 

The/  Fcederal  Constitution,/  Being  the  Result  of  the  important  Deliberations/ 
of  the /  Foederal  Convention,  /  Who  completed  their  Business  on  the/ 17th  Sep- 
tember, 1787,  at  Philadelphia./  New  York,  Printed  by  Thomas  Greenleaf.    [1787.] 

16rao.  pp.  18.  S.  D.     21 

Constitution.     Richmond.     1787. 

Plan /  of  the  /  Fcederal  Constitution. /  Richmond:  Printed  by  John  Dixon,  / 
Printer  to  tho  Commonwealth.     [1787.] 

16mo.  pp.  16.  P.  L.     22 

Constitution.     London.     1787. 

Plan/  of  the  /  New  Constitution  /  for  the/  United  States  of  America,  /  Agreed 
upon  in  a  /  Convention  of  the  States  /  With  /  A  Preface  by  tho  Editor.  /  London :  / 
Printed  for  J.  Debrett,  Piccadilly./  mdcclxxxvii. 

8vo.  pp.  (2)  30,8.  P.  L.     23 

Constitution.     Boston.     1787. 

(1)  /  Proceedings  /  of  the  /  Federal  Convention.  /  [Colophon  at  p.  16]  Printed  by 
Thomas  and  John  Fleet,  in  Boston. 

8vo.  pp.  20.  P.     24 

Tho  Constitution,  with  the  resolutions,  etc.,  of  the  Massachusetts  General  Court.  See 
No.  17. 

Constitution.     Philadelphia.     1787. 

Proceedings/  of  the/  Federal  Convention,/  Held  at/  Philadelphia/  in  tho  Year 
1787,/ And  the  Twelfth  Year/  of  /  American  Independence.  /  Philadelphia  :/  Print- 
ed by  T.  Bradford,/  in  Front-street,  four  doors  below  the  Coffee-Honse/  m,dcc,- 

LXXXVI1-  8"-15- 

Constitution.     Philadelphia.     1787. 

Results /of  the  Deliberations  /  of  the  /  Federal  Convention./  In  Convention, 
Sept.  17,  1787  [Philadelphia  :?  1787]. 

8vo.  pp.  16.  P.  H.  S.     26 

Constitution.     New  York.     1787. 

Supplement  to  the  Independent  Journal,  /  Saturday,  September  32,  1787./  Copy 
of  the  Result  of  tho  Deliberations  of  the/  Federal  Convention/  In  Convention, 
September  17,  1787,/  [New  York:  J.  M'Lean.     1787]. 

Fo.  pp.  i.  S.  L.     27 
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Constitution.    Hartford.     1787. 

We  the  People/  of  the  United  /  States,/ /  ...  do  ordain  and  esta-/  hlish 

this  Constitution  for  tlie  United  States  of/  America.  /  Hartford  :  /  Printed  and  sold 
by  Nathaniel  Patten.  /  m,dcc,lxxxvii. 

Sq.  16mo.  pp.  16.  P.  H.  S.     28 

Constitution.     Poughlceepsie.     1788. 

We  the  People  of  the  United  States,  in  order  to  form  a  /  more  perfect  Union, 
establish  Justice,  insure  domestic  Tran-  /  quillity,  provide  for  the  common  Defense, 
promote  the  ge-  /  neral  Welfare,  and  secure  the  Blessings  of  Liberty  to  ourselves  / 
and  our  Posterity,  do  ordain  and  establish  this  Constitu-/ tion  for  the  United 
States  of  America.     [Poughkeepsie :  Nicholas  Power,  1788.] 

4to.  pp.  20.  S.     29 

The  official  edition  printed  for  the  use  of  the  New  York  Convention.  The  text  is  only 
printed  on  one  side  of  page,  to  page  IV — after  that  on  both  sides. 

"  Countryman,  A."     See  No.  84. 

[Coxe  (Tench).  ] 

An  /  Examination  /  of  the  /  Constitution  /  for  the/  United  States/  of/  America,  / 
Submitted  to  the  People/  by  the/ General  Convention,/  At  Philadelphia,  the  17th 
Day  of  September,  1787,  /  and  since  adopted  and  ratified  /  by  the  /  Conventions  of 
Eleven  States,/  chosen  for  the  purpose  of  considering  it,  being  all/  that  have  yet 
decided  on  the  subject./  By  an  Americau  Citizen./  To  which  is  added, /A 
Speech  /  of  the/  Honorable  James  Wilson,  Esquire.  /  on  the  same  subject./  Phila- 
delphia: /Printed  by  Zachariah  Poulson,  Junr.  in  Fourth-/ Street,  between  Mar- 
ket and  Arch-Street.  /  m.dcc.lxxxviii. 

8vo.  pp.  a3.  P.     30 

Reprinted  in  Ford's  Pamphlets  on  the  Constitution  and  in  No.  3 ;  and  the  Letters  by 
"An  American  Citizen"  are  printed  in  No.  124,  No.  155,  and  in  Carey's  American  Mu- 
seum, ii,  pp.  301  and  387. 

Coxe  (Tench). 

[Au  Examination  of  the  Constitution.     Reprinted,  Brooklyn,  N.  Y. :  1887.] 

8vo.  pp.  22.  31 

A  few  copies  separately  printed  from  No.  68. 

Curtis  (George  Ticknor). 

History  /  of  the  /  Origin,  Formation,  and  Adoption  /  of  the/  Constitution  of  the 
United  States  ;  /  with  /  notices  of  its  principal  framers.  /  By  /  George  Ticknor 
Curtis./  In  two  volumes./  "Volume  I./  New  York:/  Harper  and  Brothers,/ 
Franklin  Square.  /     1854  [-8]. 

2  vol?.  8vo.  pp.  xxxvi,  518— xvp,  663.  32 
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This  work,  which  is  by  far  the  best  history  of  our  Constitution,  has  been  for  several 
years  out  of  print,  and  is  difficult  to  procure  in  second-hand  condition.  There  are  issues 
with  different  dates.  It  was  reviewed,  by  C.  0.  Smith,  in  The  Christian  Examiner,  lviii, 
75,  lxv,  67;  in  The  Methodist  Review,  xv,  187;  in  The  American  Quarterly  Church  lie- 
view,  xv,  541 ;  and  in  The  North  American  Review,  lxxx,  259,  by  A.  P.  Peabody. 

Curtis  (George  Ticknor). 

Constitutional  History/  of/  Tho  United  States/ from  their  Declaration  of 
Independence/  to  the  close  of  their  Civil  War /  by /  George  Ticknor  Curtis/  In 
two  volumes/  Vol.  I.  /  New  York /  Harper  and  Brothers/ Franklin  Square/ 
1889.  / 

2  vols.  8vo.  pp.  32     a 

This  volume  is  a  revision  of  the  two  volume  edition,  No.  32.  Mr.  Curtis  died  before 
completing  the  second  volume,  and  it  was  edited  and  prepared  for  the  press  by  Mr.  Clay- 
ton, from  manuscript  left  by  Mr.  Curtis.  The  major  part  of  the  text  was  complete,  but 
some  of  the  chapters  were  unfinished.     The  title  of  this  second  volume  is  : 

Constitutional  History  /  of  /  The  United  States /from  their  Declaration  of 
Independence/  to  the  Close  of  their  Civil  War/  by  George  Ticknor  Curtis/  in 
two  Volumes/ Vol.  II /Edited  by /Joseph  Culbertson  Clayton /New  York/ 
Harper  and  Brothers  /  Franklin  Square  /  1896. 

32     b 

The  editor  lias  provided  an  appendix  containing  notes,  important  historical  documents, 
an  elaborately  annotated  copy  of  the  Constitution,  cognate  writings  of  Mr.  Curtis,  and 
Bibliographical  Notes,  etc.  Each  volume  has  a  full  index.  The  two  volumes  constitute 
the  most  convenient  apparatus  for  the  study  of  the  Constitution. 

[Davie  (William  Richardson)  and  others.] 

[An  address  to  the  People  of  North  Carolina,  by  Publicola.  Answer  to  George 
Mason's  Objections  to  the  new  Constitution  recommended  by  the  late  Convention, 
by  Marcus,  etc.     Newberu  :  Printed  by  Hodge  and  Wills.     1788.] 

pp.  33 

A  hypothetical  title  of  a  tract  frequently  alluded  to  in  McRee's  Life  of  James  Iredell, 
but  of  which  I  have  been  able  to  find  no  other  trace.  William  R.  Davie  wrote  Publicola, 
James  Iredell  wrote  Marcus,  and  Archibald  Maclaine  apparently  contributed  as  well.  See 
No.  103. 

Debates  of  the  State  Conventions  (Elliot).     See  Nos.  36-9. 
Decius's  Letters.     Sec  Nos.  126,  133. 

[Dickinson  (John).] 

The/  Letters  /of/  Fabius,  /  in  1788,  /  on  tho  Federal  Constitution,/ and  /  in 
1797, /on  the  present  situation/  of/ public  affairs.  /  Copy-Eight  Secured./  From 
the  office  of  the  Delaware/  Gazette,  Wilmington,  /  by  W.  C.  Smyth.  /  1797. 

Svo.  pp.  iv,  202  (1).  H.     34 


APPENDIX.  717 

Reprinted  in  Political  Writings  of  John  Dickinson,  and  tlie  first  series  is  in  Ford's  Pam- 
phlets on  the  Constitution. 

See  Washington's  Writings,  xi,  354. 

Tlie  first  series  of  Fabius  were  also  printed  in  The  New  Hampshire  Gazette,  from  which 
Mr.  Dawson  reprinted  a  single  number  in  the  Tlie  Historical  Magazine  (xviii,  859),  appar- 
ently under  tlie  impression  that  it  was  an  original  New  Hampshire  essay. 

Dickinson  (John). 

[The  Letters  of  Fabius.     Brooklyn,  N.  Y. .  1888.] 

8vo.  pp.  54.  35 

A  few  copies  separately  printed  from  No.  82. 

Elliot  (Jonathan).     First  edition. 

Tlie/ Debates,  /  Resolutions,  and  other  Proceedings,/  in  /  Convention,/  on  the 
adoption  of  the /Federal  Constitution,  /  as  recommended  by  the/ General  Con- 
vention at  Philadelphia,  /  on  the  17th  of  September,  1787 :  /  With  the  yeas  and  nays 
on  the  decision  of  the/  main  question./  Collected  and  revised,  from  contemporary 
publications,  /  by  Jonathan  Elliot./  .  .  ./.  .  .  ./ Washington,/ Printed  by  and 
for  the  Editor,  /  on  the  Pennsylvania  Avenue./  1827  [-30]. 

3  vols.  8vo.  36 

"Volume  I.  /  Containing  the  Debates  in  Massachusetts  and  New  York."  pp.  viii, 
358,  *8. 

"Volume  11./  Containing  the  Debates  in  the  Commonwealth  of  Virginia.''  pp.  viii, 
33^187. 

"Volume  III./  Containing  the  Debates  in  the  States  of  North  Carolina  and  Pennsyl- 
vania."    pp.  (8),  17-322. 

The  star  leaves  in  volume  I.  were  originally  issued  in  volume  III.,  and  are  sometimes 
found  bound  in  that  volume.  They  are  a  fragment  of  the  debates  in  the  New  York  Con- 
vention. 

An  additional  volume  was  issued  in  1830,  with  the  following  title  : 

Journal  /  and  /  Debates  of  the  Federal  Convention,  /  Held  at  Philadelphia,  from  May  14, 
to  September  17,  1787 /with  tlie/ Constitution/ of  the /United  States,  /  illustrated  by  the 
opinions  of  twenty/  successive  Congresses,/  and  a/  Digest  of  Decisions  in  the  Courts  of  the 
Union,/  involving  constitutional  principles:/  thus  shewing/  the  rise,  progress,  present  con- 
dition, and  practice/ of  the  Constitution,  /  in  the/ National  Legislature  and  Legal  Tribu- 
nals of  the  Republic./  With /full  indexes  on  all  subjects  embraced  in  the  Work./  By 
Jonathan  Elliot.  /  Volume  IV.  /  (Supplementary  to  the  State  Constitutions,  in  3  Vols,  on 
adopting  the  Federal  Constitution)  /  Washington,  /  Printed  and  sold  by  the  Editor,  J  on 
the  Pennsylvania  Avenue.  /  1830.  / 

8vo.  pp.  (8),  272,  404,  (4).  37 

Reviewed  by  Jared  Sparks  in  The  North  American  Review,  xxv,  249. 

Elliot  (Jonathan).     Second  Edition. 

The/ Debates/ in  the  several  /  State  Conventions,  /  on  the  adoption  of  the/ 
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Federal  Constitution,/  as  recommended  by  the/  General  Convention  at  Philadel- 
phia,/ in  /  1787.  /  Together  with  /the  Journal  of  the  Federal  Convention,  Luther  / 
Martin's  Letter,  Yates'  Minutes,  Congressional/  Opinions,  Virginia  &  Kentucky 
Resolutions  of  98-'99,  /  and  other  illustrations  of  the  Constitution./  In  four  vol- 
umes— Volume  I./  Second  Edition,/  -with  considerable  additions,/  collected  and 
revised  from  contemporary  publications,  /  by  Jonathan  Elliot.  /  Published  under 
tlie  Sanction  of  Congress./  Washington  :  /  Printed  by  and  for  the  Editor,  /  ou  the 
Pennsylvania  Avenue.  /  1836. 

4  vols.  8vo.  38 

I.  pp.  vii,  (3),  xix-xxxii,  33-*79,  73-651. 

II.  pp. 

III.  pp. 

IV.  pp.  (4),  vii-xvi,  33-662,  xvi. 

Elliot  (Jonathan).     [TliirdJ  Edition. 

The/  Debates  /in  the  several  /  State  Conventions,  /  on  the  adoption  of  the/ 
Federal  Constitution,/  as  recommended  by  the/  General  Convention  at  Philadel- 
phia, /  in  /  1787.  /  together  with  the  /  Journal  of  the  Federal  Convention,  /  Luther 
Martin's  Letter,  /  Yates'  Minutes,  /  Congressional  Opinions,  /Virginia  and  Ken- 
tucky Resolutions  of '98-'99,  /  and/  other  illustrations  of  the  Constitution.  /  In  Four 
Volumes./  Vol.  I./  Second  Edition,  with  considerable  additions./  Collected  and 
Revised  from  contemporary  publications,  /  by  Jonathan  Elliot.  /  Published  under 
the  sanction  of  Congress./  Washington :  Printed  for  the  Editor.  /  1836. 

4  vols.  8vo.  39 

I.  pp.  xvi,  508  Ante-Constitutional  History,  Journal  of  Convention,  Martin's  Genuine 
Information,  Yates'  Minutes,  Ratifications  and  Amendments,  Official  letters  of  Dele- 
gates, partisan  arguments,  and  private  letters. 

II.  pp.  xi,  556.  Debates  in  the  Conventions  of  Massachusetts,  Connecticut  (fragmen- 
tary), New  Hampshire  (fragmentary),  New  York,  and  Pennsylvania  (fragmentary). 
Account  of  Maryland  and  Harrisburg  Conventions. 

III.  pp.  xi,  663.     Debates  in  the  Virginia  Convention. 

IV.  pp.  xii,  639.     Debates  in  the  (first)  North  Carolina  Convention  and  in  the  Legislature 
and  Convention  (fragment)  of  South  Carolina,  Opinions  on  Constitutional  questions 
1789-1836. 

In  1845  a  supplementary  volume  was  added,  with  the  following  title: 
Debates  /  on  the  /  adoption  of  the  Federal  Constitution,  /  in  the  Convention  held  at  Phil- 
adelphia, /  in  /  1787  ;  /  with  a  diary  of  the  debates  of  /  the  Congress  of  the  Confederation  ;  / 
as  reported  /  By  James  Madison, /a  member,  and  deputy  from  Virginia./  Revised  and 
newly  arranged/  By  Jonathan  Elliot.  /  Complete  in  one  volume.  /  Vol.  V.  /  Supplement- 
ary to  Elliot's  Debates./  Published  under  the  sanction  of  Congress./  Washington-/ 
Printed  for  the  Editor.  /   1845. 

8vo.  pp.  xxii,  641.  40 

Elliot's  Debates  (especially  this  edition),  in  spite  of  its  imperfections,  is  the  great  store- 
house of  American  constitutional  history.  It  is  almost  impossible  to  exaggerate  its  im- 
portance ;  and  though  Nos.  116  and  124  have  rendered  the  portion  relating  to  Massachusetts 
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and  Pennsylvania  of  little  value,  the  remaining  contents  are  only  to  be  found  in  contem- 
porary publications  of  greater  or  lesser  rarity. 

In  1858  the  plates  passed  into  the  hands  of  J.  B.  Lippincott  &  Co.,  who  have  printed 
several  issues,  with  change  of  date  only. 

Examination  into  the  leading  principles.     See  Nos.  161-2. 

Examination  of  the  Constitution.     See  Nos.  30-1. 

Fabius.     See  Nos.  34-5. 

Federal  Constitution.     See  Nos.  28-9. 

Federal  Farmer.     See  Nos.  109-113. 

The  Federalist.     1787-8. 

The  Fcederalist.  No.  I.  To  the  People  of  the  State  of  New  York  ....  [signed] 
Publius. 

This  is  the  heading  to  the  first  of  the  series  of  eighty-five  essays,  now  known  as  the 
Tlie  Federalist,  and  was  first  published  October  27,  1787.  With  occasional  breaks  in  its 
regularity,  it  continued  to  be  published  by  at  least  two  New  York  newspapers  until  August 
16,  1788. 

Nos.  1-7,  11,  13,  15,  17,  19,  21,  26,  31,  33,  35,  37-8,  55,  65,  71,  and  76  first  appeared 
in  The  Independent  Journal.  Nos.  8,  12,  16,  18,  20,  22,  27,  29,  30,  32,  56,  64,  70,  72,  and 
75  first  appeared  in  The  New  York  Packet.  Nos.  10  and  36  first  appeared  in  The  Daily 
Advertiser.  Nos.  9,  14,  23-5,  and  34  appeared  simultaneously  in  two  or  more  papers. 
Nos.  77-85  first  appeared  in  the  first  edition  in  book  form.  The  first  publication  of  the 
i-emaining  essays  I  have  not  been  able  to  find. 

Jay  wrote  Nos.  2,  3,  4,  5,  and  64;  Madison,  Nos.  10,  14,  37  to  48  inclusive;  Nos.  18, 
19,  and  20  are  the  joint  work  of  Madison  and  Hamilton;  Nos.  49  to  58,  62,  and  63  are 
claimed  by  both  Madison  and  Hamilton ;  the  rest  of  the  numbers  are  by  Hamilton.  The 
authorship  of  the  12  numbers  claimed  by  both  Madison  and  Hamilton  is  fully  discussed  by 
Mr.  Lodge  in  The  Proceedings  of  the.  American  Antiquarian  Society  for  1882,  and  volume 
ix  of  Tlue  Works  of  Hamilton;  by  Mr.  Dawson  and  Mr.  J.  C.  Hamilton  in  the  introductions 
to  their  respective  editions  of  The  Federalist;  by  Mr.  Rives  in  his  History  of  the  Life  and 
Times  of  James  Madison;  by  Mr.  Bancroft  in  the  History  of  the  Formation  of  the  Constitu- 
tion, ii,  236;  and  in  The  Historical  Magazine,  viii,  305.  The  latest  contribution  to  the 
subject  is  P.  L.  Ford's  "Authorship  of  the  Federalist"  in  The  Nation,  lix,  440. 

"He  is  certainly  a  judicious  and  ingenious  writer,  though  not  well  calculated  for  the 
common  people." — Maclaine  to  Iredell,  March  4,  1788. 

"  In  a  series  of  essays  in  the  New  York  Gazettes,  under  title  of  Federalist,  it  [the  Con- 
stitution] has  been  advocated  with  great  ability." — Washington  to  Luzerne,  Feb.  7,  1788. 

"  The  Federalist,  as  he  terms  himself,  or  Publius,  puts  me  in  mind  of  some  of  the  gen- 
tlemen of  the  long  robe  when  hard  pressed,  in  u  bad  cause,  with  a  rich  client.  They 
frequently  say  a  good  deal,  which  does  not  apply;  but  yet  if  it  will  not  convince  the  judge 
and  jury,  may  perhaps,  help  to  make  them  forget  some  part  of  the  evidence — embarrass 
their  opponents,  and  make  the  audience  stare." — N.  Y.  Journal,  Feb.  14,  1788. 

"  It  would  be  difficult  to  find  a  treatise,  which,  in  so  small  a  compass,  contains  so  much 
valuable  political  information,  or  in  which  the  true  principles  of  republican  government 
are  unfolded  with  such  precision."— American  Magazine  for  March,  1788. 

See  also, 

A/ List  of  Editions/ of  /  "The  Federalist."/  By/ Paul  Leicester  Ford.  /  Brooklyn, 
N.  Y.,/1886.     Svo.  pp.  25. 
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The  Federalist.     Virginia.     1787. 

13/  The  Federalist,  No.  2.  /  To  the  People,     [n.  p.  n.  d.] 

12 mo.  pp.  13-16.  P.  L.     42 

A  fragment  of  an  entirely  unknown  edition  of  "The  Federalist,"  which  must  take 
precedence  of  what  has  hitherto  been  supposed  to  be  the  first  issue  in  book  form.  My 
proof  that  it  was  printed  in  Virginia  is  based  on  the  fact  that,  when  discovered,  it  was 
bound  up  in  a  collection  of  Virginia  pamphlets  of  the  dates  1784—1790.  Washington  pro- 
cured the  republication  of  the  early  numbers  of  "  The  Federalist "  in  several  of  the  Virginia 
papers,  but  when  the  scope  and  length  of  the  work  was  realized  the  printers  abandoned  its 
republication.  Probably  this  edition  was  printed  from  the  type  used  in  some  one  of  these 
papers  and  the  intention  was  to  issue  it  in  parts  as  printed.  This  is  the  second  part  and 
contains  numbers  2  and  3. 

The  Federalist.     New  York.     1788. 

The  /  Federalist :  /  A  Collection  /  of/  Essays,  /  written  in  Favour  of  the  /  New 
Constitution,  /  as  agreed  upon  by  the  Federal  Convention,  /  September  17,  1787.  / 
In  Two  Volumes.  /  Vol.  I./  New  York:/  Printed  and  Sold  by  J.  and  A.  M'Lean,  / 
No.  41,  Hauover-Square.  /  m,dcc,lxxxviii. 

2  vols.  12mo,  pp.  vi,  227— vi,  384.  C,  P.,  N,  B.  A.     43 

The  first  edition  in  book  form.     It  is  difficult  to  find  in  uncut  condition,  or  on  thick 
paper.     Ordinary  copies  were  priced  by  Leon  at  $30,  and  Hawkins'  copy  sold  for  $48. 
Reviewed  in  The  American  Magazine,  1788,  pp.  260,  327,  423,  503. 

The  Federalist.     Paris.     1792. 

Le  Federal iste, / on  /  Collection  de  quelques  ficrits  en  faveur  de  /la  Constitu- 
tion proposed  anx  Etats-Unis/ de  TAmenque,  par  la  Convention  convoqnee /  en 
1787;/  Pnblies  dans  les  Etats-Unis  do  FAmerique  par  /MM.  Hamilton,  Madisson 
et  Gay,  /  Citoyeus  de  l'Etatde  New  York.  /  Tome  Premier.  /  A  Paris,  /  Chez  Buis- 
boii,  Libraire,  rue  Hautefeuillo,  /  No.  20/  1792. 

2  vols.  8vo.  pp.  lii,  366— (4),  oil.  P.  L.     44 

2  vols.  Svo.  pp.  (5),  xxii-lii,  366— (4),  511. 

The  two  variations  noted  above  are  indentical  as  to  matter  and  composition,  with  the 
exception  of  the  introduction,  which  is  omitted  in  the  second. 

Translated  by  Trudaine  de  la  Sabliere,  who  added  an  Introduction,  and  Notes,  most  of 
which  are  merely  explanatory  of  such  parts  of  the  text  as  would  be  unintelligible  to  the 
French  reader. 

"  Both  issues  of  this  first  French  edition  are  of  the  utmost  rarity.  I  have  heard  of  but 
one  example  of  the  first  issue,  the  imperfect  copy  in  the  library  of  Harvard  College,  re- 
ferred to  by  Mr.  Dawson.  The  second  is. almost  equally  rare.  There  is  one  copy  in  the 
New  York  State  Library  (mentioned  by  Mr.  Dawson),  another  in  the  library  of  Yale  Col- 
lege, and  a  third  was  sold  at  auction  not  long  since,  in  Boston,  for  twenty-five  dollars  a 
volume." — Mr.  Lodge's  Introduction  to  The  Federalist. 

The  Federalist.     Paris.     1795. 

Le  Federaliste,  /  on  /  Collection  do  quelques  Ecrits  en  favour/  de  la  Constitu- 
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tion  proposee  aux  Etats-Unis  /  de  l'Amerique,  par  la  Convention  couvoqne'e  / 
on  1788 ;  /  Publics  dans  lea  Etats-TJnis  de  l'Ame'rique  par  /  MM.  Hamilton,  Madisson 
et  Jay.  /  Citoyens  de  l'Etat  de  New  York.  /  Seconde  Edition.  /  Tome  Premier,  /  A 
Paris,  /  Chez  Buisson,  Libraire,  rue  Hautefeuille,  No.  20.  /  An  3e.  de  la  Bepublique. 

2  vols.  8vo.  pp.  (5),  xxii-lii,  366— (4),  511.  45 

A  reissue  with  new  titles  of  the  second  issue  of  No.  44. 

The  Federalist.     New  York.     1799. 

The  /  Federalist :  /A  Collection  of  /  Essays,  /  written  in  favour  of  the  /new 
Constitution,  /  as  agreed  upon  by  the  /  Federal  Convention,  /  September  17, 1787.  / 
In  Two  Volumes.  /  Vol.  I.  /  New- York :  /  Printed  aud  sold  by  John  Tiebout,  /  No. 
358  Pearl-Street.  /  1799. 

2  vols.  12mo.  pp.  vi,  227— vi,  384.  P.  L.     46 

Of  the  first  edition  of  The  Federalist  a  few  copies  remained  unsold,  which  passed  into 
the  hands  of  John  Tiebout,  w^io  reissued  it  with  new  titles  only. 

"It  is  said  that  in  the  year  1799,  a  new  edition  of  The  Federalist,  the  fifth  in  book- 
form,  was  published  by  John  Tiebout.  .  .  .  The  most  diligent  search  has  been  made  for 
a  copy  of  that  edition,  but  without  finding  it  or  obtaining  any  other  information  concern- 
ing it.  It  is  not  in  any  of  the  principal  public  libraries,  nor,  so  far  as  can  be  learned,  is 
a,  copy  of  it  in  any  private  library  in  this  part  of  the  country.  The  newspapers  of  that 
period — both  Fcederal  and  Eepublican — have  been  carefully  examined,  with  the  hope  of 
finding  the  Proposals  for  its  publication ;  personal  enquiries  have  been  made  of  Mr.  Tie- 
bout's  sons,  and  of  several  of  the  older  inhabitants  of  the  city ;  and  those  whose  intimate 
knowledge  of  books  entitles  them  to  the  respect  of  every  student  have  been  applied  to  on 
the  subject;  yet  no  trace  whatever,  beyond  the  single  allusion  above  referred  to,  has  been 
obtained  from  any  quarter  concerning  this  or  any  other  edition  of  The  Federalist  from  the 
press  of  John  Tiebout." — Mr.  Dawson's  Introduction  to  the  Federalist,  lxvii. 

"  Mr.  Dawson,  after  the  most  exhaustive  research,  failed  to  find  a  copy,  and  only 
heard  of  one,  or  what  appeared  to  be  one,  in  the  collection  of  Mr.  Force,  while  his  own 
volume  was  passing  through  the  press,  and  he  was  therefore  compelled  to  leave  the  exist- 
ence of  such  an  edition  largely  a  matter  of  conjecture.  This  gap  is  now  filled.  There  is 
a  copy  of  this  edition,  probably  unique,  for  the  Force  copy  has  disappeared,  in  the  Long 
Island  Historical  Society." — Mr.  Lodge's  Introduction  to  the  Federalist. 

This  copy  mentioned  by  Mr.  Lodge  is,  however,  imperfect,  there  being  but  one  volume. 

The  Federalist.    New  York.     1802. 

The  /  Federalist,  /  on  the  New  Constitution.  /  By  Publius.  /  Written  in  1788.  / 
To  which  is  added,  /  Pacificus,  /  on  the  Proclamation  of  Neutrality.  /  Written  in 
1793.  /  Likewise,  /  The  Federal  Constitution,  /with  all  the  Amendments.  /  Revised 
and  Corrected./  In  Two  Volumes.  /  Vol.  I./  Copy-right  secured./  New-York:/ 
Printed  and  sold  by  George  F.  Hopkins,  /  At  Washington's  Head.  /  1802. 

2  vols.  8vo.  pp.  viii,  317,  (1)— v,  351.  C,  H.,  N.     47 

Mr.  Dawson  hazards  the  guess  that  this  edition  was  edited  by  William  Coleman,  but 
by  Mr.  Hopkins'  statement  he  appears  in  error. 

"Mr.  Hopkins  informed  me  to-day  that  this  edition  was  in  the  first  instance  corrected  by 
John  Wells,  who  compared  it  with  the  original  edition,  published  by  McLean  [sic]  in  1788, 

II— 46 
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and  that  it  was  subsequently  revised  by  my  father,  at  whose  casual  suggestion  Pacifious 
was  printed  with  it." — Memoranda  by  J.  C.  Hamilton,  Feb.  6,  1847. 

From  the  "  prefatory  remarks  "  prefixed  to  the  Washington  edition,  it  would  appear 
that  Mr.  Jay  also  revised  in  this  edition  the  numbers  contributed  by  him.     See  No.  61. 

"In  the  year  1802,  Mr.  Hopkins,  printer,  of  this  city,  intending  to  publish  a  new  edition 
of  The  Federalist,  took  this  opportunity  to  apply  to  Gen.  Hamilton,  and  solicit  him  to  cor- 
rect and  revise  the  numbers,  and,  so  far  succeeded,  as  to  obtain  his  consent  to  assist  in  the 
revisal,  provided  a  gentleman  of  competent  literary  talents  would  undertake  to  make  the 
first  verbal  corrections,  for  the  original  idea  was  to  be  strictly  adhered  to  : — He  then  ex- 
amined the  whole  with  his  own  eye,  previous  to  its  being  committed  to  the  press,  and  saw 
that  it  was  free  from  literary  blemishes." — William  A.  Coleman  in  the  N.  Y.  Evening  Post, 
March  25,  1817. 

The  Federalist.     New  York.     1810. 

The  /  Federalist,  /  on  the  New  Constitution  ;  /  written  in  1788,  /  by  Mr.  Hamil- 
ton, Mr.  Jay,  and  Mr.  Madison.  /  To  which  is  added,  /  Pacificus,  /  on  the  Procla- 
mation of  Neutrality/  written  in  1793,/  by  Mr.  Hamilton./  A  new  edition,  with 
the  Names  and  Portraits  of  the  /  several  Writers./  In  Two  Volumes./  Vol.  I./ 
New-York  :/  Published  by  Williams  &  Whiting,  /  at  their  Theological  and  Clas- 
sical Book-store,  /  No.  118,  Pearl-street.  /  Printed  by  J.  Seymour.  /  1810. 

2  vols.  8vo.  pp.  iv,  368,  2  portraits — iv,  368,  portrait.  48 

A  separate  edition  of  volumes  ii.  and  iii.  of  the  "  Works  of  Hamilton,"  as  edited  by 
John  Wells,  in  1810.  It  is  identical  in  matter  with  No.  47,  with  the  addition  of  the  names 
of  the  authors  from  "  a  private  memorandum  in  his  (Hamilton's)  own  handwriting." 

The  Federalist.     Philadelphia.     1817. 

The  /  Federalist,  /  on  the  New  Constitution ;  /  written  in  1788,  /  by  Mr.  Hamil- 
ton, Mr.  Jay,  and  Mr.  Madison,  /  A  New  Edition,  /  with  the  Names  and  Portraits 
of  the  several  Writers.  /  Philadelphia:/  Published  by  Benjamin  Warner,  No.  147, 
Market  Street.  /  William  Greer,  Printer.     Harrisburg.  /     1817. 

8vo.  pp.  477,  3  portraits. 

The  first  single  volume  edition.     It  follows  the  1810  edition  in  text.  P.  L.     49 

The  Federalist.     Philadelphia.     1818. 

The  /  Federalist,  /  on  the  New  Constitution  ;  /  written  in  1788,  /  by  Mr.  Hamil- 
ton, Mr.  Jay,  and  Mr.  Madison.  /  A  New  Edition,  /  with  the  Names  and  Portraits 
of  the  several  Writers.  /  Philadelphia :  /  Published  by  Benjamin  Warner,  No.  147, 
Market  Street,  /  and  sold  at  his  stores,  Richmond,  Virginia,  /  and  Charleston,  Sonth 
Carolina./  1818. 

8vo.  pp.  504,  3  portraits.  B.     50 

Printed  from  the  same  forms  as  No.  49,  with  the  addition  of  an  appendix  containing 
the  Articles  of  Confederation  and  the  Constitution. 

The  Federalist.     Washington.     1818. 

The  /  Federalist,  /  on  /  the  New  Constitution,  /  written  in  /  the  Year  1788,  /  by/ 
Mr.  Hamilton,  Mr.  Madison,  and  Mr.  Jay,  /  with  /  an  Appendix,  /  Containing  /  the 
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Letters  of  Paci  flcus  and  Helvidius,  /  on  the  /  Proclamation  of  Neutrality  of  1793 ;  / 
Also,  the  /  Original  Articles  of  Confederation,  /  and  /  the  Constitution  of  the  United 
States,  /  with  the/  Amendments  made  thereto.  /  A  New  Edition.  /  The  Numbers 
written  by  Mr.  Madison  corrected  by  Himself.  /  City  of  Washington  :  /  Printed 
and  published  by  Jacob  Gideon,  J  mi.  /  1818. 

8vo.  pp.  671.  P.  L.     51 

"  The  present  edition  of  the  Federalist  contains  all  the  numbers  of  that  work,  as  revised 
by  their  authors,  and  is  the  only  one  to  which  the  remark  will  apply.  Former  editions, 
indeed,  it  is  understood,  had  the  advantage  of  a  revisal  from  Mr.  Hamilton,  and  Mr.  Jay, 
but  the  numbers  written  by  Mr.  Madison  still  remain  in  the  state  in  which  they  originally 
issued  from  the  press,  and  contain  many  inaccuracies.  The  publisher  of  this  volume  has 
been  so  fortunate  as  to  procure  from  Mr.  Madison  the  copy  of  the  work  which  that  gentle- 
man had  preserved  for  himself,  with  corrections  of  the  papers  of  which  he  was  the  author, 
in  his  own  hand." — Prefatory  remarks  by  Jacob  Gideon,  Jr. 

Mr.  Madison  claims  the  authorship,  in  this  edition,  of  Nos.  18,  19,  and  20,  which  Ham- 
ilton had  given  as  their  joint  work ;  and  49  to  58,  62  and  63,  which  Mr.  Hamilton  had 
claimed  for  himself.  In  spite  of  the  research  and  study  devoted  to  the  dispute,  it  is  to-day 
impossible  to  give  the  authorship  to  either  with  any  certainty. 

The  Federalist.     Washington.     1821. 

The  /  Federalist,  /  on  /  the  New  Constitution,  /  Written  in  /  the  Year  1788,  / 
by  /  Mr.  Hamilton,  Mr.  Madison,  and  Mr.  Jay,  /  with  /  an  Appendix,  /  Containing  / 
the  Letters  of  Pacificns  and  Helvidius,  /  on  the  /  Proclamation  of  Neutrality  of 
1793 ;  /  Also,  the  /  Original  Articles  of  Confederation,  /  and  /  the  Constitution  of  the 
United  States,  /  with  the/ Amendments  made  thereto./  A  New  Edition./  The 
Numbers  written  by  Mr.  Madison  corrected  by  Himself.  /  City  of  Washington  :  / 
Printed  and  published  by  Jacob  Gideon,  Jun./  1821. 

8vo.  pp.  671.  P.  L.     52 

A  reissue  of  No.  51  with  new  titles  only.     It  is  not  in  Mr.  Dawson's  list  of  editions. 

The  Federalist.     Hallowell.     1826. 

The  /  Federalist,  /  on  the  New  Constitution,/  Written  in  /  the  Year  1788,  /  by  / 
Mr.  Hamilton,  Mr.  Madison,  and  Mr.  Jay :  /  With  /  an  Appendix,  /  Containing  /  the 
Letters  of  Pacificus  and  Helvidius,  /  on  the/  Proclamation  of  Neutrality  of  1793 ;  / 
Also,  the /Original  Articles  of  Confederation,/  and  the/  Constitution  of  the  United 
States,  /  with  the  /  Amendments  made  thereto.  /  A  New  Edition.  /  The  Numbers 
written  by  Mr.  Madison  corrected  by  Himself.  /  Hallowell,  (Me.) :  /  Printed  and 
published  by  Glazier  &  Co.  /  1826. 

8vo.  pp.  582.  H     53 

A  reprint  of  Gideon's  edition  of  1818. 

The  Federalist.     Philadelphia.     1826. 

The  /  Federalist,  /  on  the  New  Constitution,  /  written  in  the  year  /  1788,  /  by/ 
Mr.  Hamilton,  Mr.  Madison,  and  Mr.  Jay :  /  With  /  an  Appendix,  /  containing  /  The 
Letters  of  Pacificns  and  Helvidius  /  on  the  /  Proclamation  of  Neutrality  of  1793 ;  / 
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Also  the  /  Original  Articles  of  Confederation,  /  and  the  /  Constitution  of  the  United 
States,  /  with  the  amendments  made  thereto.  /  A  New  Edition.  /  The  numbers 
written  by  Mr.  Madison  corrected  by  himself./  Philadelphia:/  Published  by 
M'Carty  and  Davis,  /  171  Market-street.  /  1826. 

8vo.  pp.  582.  P.  L-     54 

Identical  with  No.  53,  excepting  title-page.  It  is  not  in  Sabin's  or  Dawson's  lists,  or 
in  Ford's  List  of  Editions  of  "  The  Federalist:' 

The  Federalist.     Hallowell.     1831. 

The  /  Federalist  /  on  /  the  New  Constitution,  /  written  in  the  Year  1788,  /  by  / 
Mr.  Hamilton,  Mr.  Madison,  and  Mr.  Jay:/  With  /an  Appendix,  /  Containing/ 
the  Letters  of  Pacificus  and  Helvidins,  /  on  the  /  Proclamation  of  Neutrality  of 
1793;/  also,  the/  Original  Articles  of  Confederation,  and  the  Con- /  stitution  of 
the  United  States,  /  with  the  Amendments  made  thereto.  /  A  New  Edition.  /  The 
Numbers  written  by  Mr.  Madison  corrected  by  Himself./  Hallowell:/  Priuted 
and  published  by  Glazier,  Masters  &  Co.  /  1831. 

8vo.  pp.  542.  P.  L.     55 

Not  in  Mr.  Sabin's  Dictionary  of  Books  relating  to  America,  and  Mr.  Dawson,  who  had 
heard  of  such  an  edition,  was  unable  to  find  a  copy. 

The  Federalist.     Washington.     1831. 

The/  Federalist,  /  on  /  The  New  Constitution,  /  written  in  /  the  Year  1788, /by/ 
Alexander  Hamilton,  James  Madison  and  John  Jay,  /  With  an  Appendix,  /  Con- 
taining the  Original  Articles  of  Confederation  ;  the  /  Letter  of  General  Washing- 
ton, as  President  of  the/  Convention,  to  the  President  of  Congress;  the  Consti-/ 
tution  of  the  United  States,  and  the  Amendments  to/  the  Constitution.  /  A  New 
Edition,  /  with  a  Table  of  Contents,  /  and  /  a  copious  Alphabetical  Index.  /  The 
Numbers  written  by  Mr.  Madison  corrected  by  Himself.  /  Washington  :  /  Published 
by  Thompson  &  Homans.  /  Way  &  Gideon,  Printers.  /  1831. 

12mo.  pp.  vii,  3-420.  P.  L.     C.     56 

The  first  edition  with  an  index,  prepared  by  Philip  R.  Fendall. 

The  Federalist.     Hallowell.     1837. 

The  /  Federalist,  /  on  /  the  New  Constitution,  /  written  in  the  year  1788, /  by  / 
Mr.  Hamilton,  Mr.  Madison,  and  Mr.  Jay :  /  with  /  au  Appendix,  /  Containing  /  the 
Letters  of  Pacificus  and  Helvidius  /  on  the  /Proclamation  of  Neutrality  of  1793  ;  / 
also,  /  the  Original  Articles  of  Confederation,  and  the  /  Constitution  of  the  United 
States,  /  with  the  Amendments  made  thereto.  /  A  New  Edition.  /  The  Numbers 
written  by  Mr.  Madison  corrected  by  Himself.  /  Hallowell :  /  Glazier,  Masters  & 
Smith./  1837. 

8vo.  pp.  500.  A.,  C.     57 

The  Federalist.     Bio  de  Janeiro.     1840. 

O  Federalista,  publicado  em  inglez  por  Hamilton,  Madissou  e  Jay,  cidadaos  do 
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Nova- York,  e  traduzido  em  portuguez  por  .  .  .  Eio  de  Janeiro  :  Typ.  Imperial  e 
Const,  de  J.  Villeneuve  &  Ca.     1840. 

3  vols.  8vo.  pp.  244—285—246.  58 

Title  from  Sabin'a  Dictionary  of  Books  relating  to  America.  It  is  unknown  to  Mr. 
Dawson,  and  I  have  been  unable  to  find  a  copy.  From  the  misspelling  of  Madison's  name, 
it  ia  apparently  a  translation  of  the  Paris  edition,  No.  44. 

The  Federalist.    Hallowell.    1842. 

The  /  Federalist,  /  on  /  the  New  Constitution,  /  Written  in  1788,  /  by  /  Mr.  Ham- 
ilton, Mr.  Madison,  and  Mr.  Jay  :  /  With  /  an  Appendix,  /  Containing  /  the  Letters 
of  Pacificus  and  Helvidius  /  on  the  /  Proclamation  of  Neutrality  of  1793;  /  also,  / 
the  Original  Articles  of  Confederation,  /  and  the  /  Constitution  of  the  United 
States.  /  A  New  Edition.  /  The  Numbers  written  by  Mr.  Madison  corrected  by 
Himself./  Hallowell:  /  Glazier,  Masters  &  Smith./  1842. 

8vo.  pp.  484.  P.  L.     59 

Reviewed  by  J.  Parker  in  the  North  American  Review,  xciv,  435. 

The  Federalist.     Washington.     1845. 

The  /  Federalist,  /  on  /  the  New  Constitution,  /  Written  in  /  the  Year  1788,  /  by  / 
Alexander  Hamilton,  James  Madison,  and  John  Jay,  /  With  an  Appendix,  /  Con- 
taining /  the  Original  Articles  of  Confederation ;  the  Letter  of  General  Wash  /  ing- 
ton,  as  President  of  the  Convention,  to  the  President  of  Con-  /  gress ;  the  Consti- 
tution of  the  United  States ;  the  Amend-  /  meuts  to  the  Constitution ;  and  the  Act 
of  Congress  in  /  Eelation  to  the  election  of  President,  passed  /  January  23,  1845.  / 
Sixth  Edition,  /with/  a  Copious  Alphabetical  Index./  The  numbers  written  by 
Mr.  Madison  corrected  by  Himself./  Washington:  /Printed  by  J.  &  G.  S.  Gid- 
eon./ 1845. 

8vo.  ppr  (2),  v,  (1),  391.  P.  L.     60 

Neither  in  Mr.  Dawson's  nor  Mr.  Sabin's  lists  of  editions. 

The  Federalist.     Philadelphia.     1847. 

The  /  Federalist,  /  on  /  the  New  Constitution,  /  Written  iu  /  the  Year  1788,  /  by  / 
Alexander  Hamilton,  James  Madison,  and  John  Jay.  /  With  an  Appendix,  /  Con- 
taining /  the  Letters  of  Pacificus  and  Helvidius  on  the  Proclamation  of  Neu-  / 
trality  of  1793 ;  the  Original  Articles  of  Confederation  ;  the  Let-/  ter  of  General 
Washington,  as  President  of  the  Convention,  to  the  President  of  Congress ;  the 
Constitution  of  the  /  United  States ;  the  Amendments  to  the  Constitution ;  /  and 
the  Acts  of  Congress  in  Eelation  to  the  Elec-/  tion  of  President,  passed  January 
23,  1845. /Sixth  edition,  /  with  /  a  Copious  Alphabetical  Index./  The  Numbers 
written  by  Mr.  Madison  corrected  by  Himself.  /  Philadelphia :  /  E.  Wilson  De- 
silver,  18  South  Fourth  Street,  /  1847. 

8vo.  pp.  (2),  v,  391,  102.  B.  M.     61 

The  "Letters of  Pacificus  and  Helvidius  "  has  a  separate  title-page  and  pagination,  and 
is  often  found  as  a  separate  work. 
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The  Federalist.     Washington.     1847. 

The  Federalist,  oil  the  New  Constitution Washington:   J.  &  G.  S. 

Gideon     1847. 

8vo.  pp.  62 

Title  quoted  by  Sabia  from  "  Mr.  Bartlett's  List." 

The  Federalist.     Hallowell.     1852. 

The  /  Federalist,  /  on  /  the  New  Constitution,  /  Written  in  1788.  /  by  /  Mr.  Ham- 
ilton, Mr.  Madison,  and  Mr.  Jay  :  /  With  /  an  Appendix,  /  Containing  the  /  Letters 
of  Pacifieus  and  Helvidius  /  on  the  /  Proclamation  of  Neutrality  of  1793 ;  /  Also,  / 
the  Original  Articles  of  Confederation,  /  and  the  /  Constitution  of  the  United 
States.  /  New  Edition  :  /  The  Numbers  written  by  Mr.  Madison  corrected  by  Him- 
self. /  Hallowell :  /  Masters,  Smith,  &  Company.  /  1852. 

8vo.  pp.  496.  63 

The  Federalist.     Hallowell.     1857. 

The  /  Federalist,  /  on  the  /  New  Constitution,  /  Written  in  1788,  /  by  /  Mr.  Ham- 
ilton, Mr.  Madison,  and  Mr.  Jay :  /  With  /  an  Appendix,  /  Containing  the  Letters  of/ 
Pacifieus  and  Helvidius  /  on  the /  Proclamation  of  Neutrality  of  1793 ;  /  Also,  /  the 
Original  Articles  of  Coufederation,  /  aud  the  Constitution  of  the  United  States.  / 
New  Edition: /The  Numbers  written  by  Mr.  Madison  corrected  by  Himself./ 
Hallowell:/  Masters,  Smith,  &  Co.  /  1857. 

8vo.  pp.  496.  B.     64 

The  Federalist.     New  York.     1863. 

The  Fcederalist :  /  A/  Collection  of  Essays,  Written  in  Favor  /  of  the  New  Con- 
stitution, as/ agreed  upon  by/ the  Foederal  Convention,  /  September  17,  1787./ 
Reprinted  from  the  Original  Text.  /  with  an  /  Historical  Introduction  aud  Notes,  / 
By  Henry  B.  Dawson./  In  Two  Volumes.  /  Vol.  I./  New  York:/  Charles  Scrib- 
ner,  124  Grand  Street,  /  London:  Sampson  Low,  Son  &  Co.  /     1863. 

8vo.  pp.  cxlii,  (2),  615,  portrait.  65 

All  ever  printed,  This  volume  contains  the  text  of  The  Federalist,  entire,  and  an  In- 
troduction, giving  a  history  of  the  origin,  original  publication,  the  controversy  over  the  dis- 
puted numbers,  and  a  bibliographical  list  of  editions,  all  being  treated  with  great  thorough- 
ness. It  was  Mr.  Dawson's  intention  to  give,  in  the  second  volume,  the  alterations  which 
had  been  made  in  the  text  of  the  various  editions,  and  MS.  notes  from  copies  of  the  work 
which  had  belonged  to  the  authors  and  other  statesmen.  The  Introduction  gave  offense 
to  the  Hamilton  and  Jay  families,  and  occasioned  the  following  pamphlets : 

Correspondence  /  between  /  John  Jay  and  Henry  B.  Dawson,  /  and  between  /  James 
A.  Hamilton  and  Henry  B.  Dawson,  /  concerning/ The  Federalist./  New  York:/ 
Printed  by  J.  M.  Bradstreet  &  Son.  /   1864. 

8vo.  and  4to.  pp.  48,  covers.  66 

Of  the  4to.  edition  only  25  copies  were  printed.     The  title  on  the  cover  reads  Cumnt 
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Fictions  tested  by  Uncumnt  Facts.    Mr.  Dawson  advertised  Current  Fictions  No.  IT.,  but 
it  was  never  printed. 

New  Plottings  in  Aid  of  the  Rebel  Doctrine  of  /  State  Sovereignty.  /  Mr.  Jay's  Sec- 
ond Letter  /  on  /  Dawson's  Introduction  to  the  Federalist,  /  Exposing  its  Falsification  of 
the  History  of  the  Constitution  ;  its  /  Libels  on  Duane,  Livingston,  Jay  and  Hamilton ; 
and  /  its  relation  to  recent  efforts  by  Traitors  at  home,  and  /  Foes  abroad,  to  maintain 
the  Rebel  Doctrine  of  State  /  Sovereignty,  for  the  subversion  of  the  Unity  of/  the  Re- 
public and  the  Supreme  Sovereignty  of/ the  American  People/  .  .  .  .  /New 
York  :  /  A.  D.  F.  Randolph.  /   1864.  /  8vo.  pp.  54,  viii,  covers.  67 

[Same.]  New  York :/ American  News  Company,  121  Nassau  street./  Loudon:/ 
Trubner  &  Company,  60  Paternoster  Row.  /   1864.  /  8vo,  pp.  54.  vii,  covers  68 

[Same.]  London:  Sampson  Low   .    .    .    1864.     8vo.  pp.  50  69 

AH  three  editions  were  suppressed  by  Mr.  Jaj-,  and  the  bulk  of  the  copies  burnt.  See 
Current  Fictions,  p.  26. 

This  edition  is  reviewed  by  H.  W.  Torrey  in  The  North  American  Review,  cxcviii,  586 ; 
and  by  Historicus  in  Tlie  New  York  Times,  Feb.  17,  1864. 

The  Federalist.     New  Yorlc.     1804. 

The  Fcederalist :  /  A  /  Collection  of  Essays,  Written  in  Favor  /  of  the  New  Con- 
stitution, as  /  agreed  upon  by/ the  Fcederal  Convention,/  September  17,  1787./ 
Reprinted  from  the  Original  Text.  /  With  an  /  Historical  Introduction  and  Notes,  / 
By  Henry  B.  Dawson./  In  Two  Volumes./  Vol.  I./  New  York  :  /  Charles  Scrib- 
uer  «&  Co.   .../..   .   1864. 

8vo;  pp.  cxlii,  (2),  615,  portrait.  70 

The  Federalist.     Morrisania.     1864. 

The  Fcederalist :  /  A  Collection  of  Essays,  written  iu  Favor  /  of  the  New  Con- 
stitution, as  agreed /upon  by  the  Fcederal  Conven- /  tion,  September  17,  1787./ 
Reprinted  from  the  Original  Text,/  with  an/  Historical  Introduction  and  Notes/ 
By  Henry  B.  Dawson.  /  Iu  Two  Volumes.  /  Vol.  I.  /  Morrisania,  N.  Y. :  /  1864. 

Royal  8vo.  pp.  cxlii,  (2),  615,  portrait.  71 

Printed  from  the  same  plates  as  the  New  York  editions  of  1863  and  1864.  250  copies 
printed. 

The  Federalist.     Philadelphia.     1865. 

The  /  Federalist :  /  A  Commentary/  on  the/  Constitution  of  the  United  States.  / 
A  Collection  of  Essays,  /  By  Alexander  Hamilton,/ Jay,  and  Madison./  Also,/ 
The  Coutinentalist,  and  other  Papers, /By  Hamilton.  /  Edited  by/ John  C.  Ham- 
ilton, /  Author  of  "  The  History  of  the  Republic  of  the  United  States."  /  Philadel- 
phia:/ J.  B.  Lippincott  &  Co./  1864. 

8vo.  pp.  clxv,  (1),  659,  vi,  portrait.  B.  A.     72 

Many  reissues,  with  a  change  of  date  only. 

Contains  an  "  Historical  Notice,"  which  is  an  endeavor  to  prove  Hamilton  the  author 
of  the  doubtful  numbers ;  in  fact,  the  whole  tendency  is  to  magnify  Hamilton's  part  of  the 
work  even  the  names  of  the  other  authors  being  printed  in  much  smaller  type  on  the  title- 
page. 
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The  alterations  in  the  text  made  by  the  different  editions  are  added,  as  also  the  papers 
signed  "  Philo-Publius  "  by  William  Duer. 

Reviewed  by  Mr.  Horace  Binney  in  the  following: 

A  Review  of  Hamilton's  Edition  of  the  Federalist.     Philadelphia :  1864. 

8vo.  pp.  8.  73 

The  Federalist.     Philadelphia.     1865. 

The  /  Federalist :  /  A  Commentary/  on  the  /  Constitution  of  the  United  States.  / 
A  Collection  of  Essays/  By  Alexander  Hamilton,  /  Jay,  and  Madison./  Also,/  The 
Continentalist,  and  other  Papers,/  By/  Hamilton./  Edited  by/ John  C.  Hamil- 
ton, /  Author  of  "  The  History  of  the  Republic  of  the  United  States."  /  Vol.  I.  / 
Philadelphia:/ J.  B.  Lippineott  &  Co./  1865. 

2  vols.  rl.  8vo.  pp.  clxv,  (1),  242.— (2),  243-659,  vi,  portrait.  74 

From  the  same  plates  as  No.  72,  but  divided  into  two  volumes,  and  printed  on  larger 
and  finer  paper.     100  copies  only  printed. 

The  Federalist.     New  York.     1876. 

University  Edition, /The  Federalist :/ A /  Collection  of  Essays,  written  iu 
Favor/  of  the  New  Constitution,  as/  agreed  upon  by  /  Federal  Convention,  /  Sep- 
tember 17,  1787/  Reprinted  from  the  Original  Text/  under  the  Editorial  Super- 
vision of/  Henry  B.  Dawson.  /  New  York:/  Scribner,  Armstrong  and  Co.  /  1876. 

8vo.  pp.  Ivi,  615.  75 

Also  undated  issues.  A  cheap  edition  from  the  plates  of  No.  65,  with  the  omission  of 
the  Introduction,  a  short  Preface  taking  its  place. 

The  Federalist.     New  York.     1886. 

The  Works/ of  /  Alexander  Hamilton  /  Edited  by  /  Henry  Cabot  Lodge/ 
/Vol.  IX. /New  York  &  London  /  G.  P.  Putnam's  Sons /The  Knicker- 
bocker Press  /  1886. 

8ro.  pp.  xlv,  598.  76 

The  Federalist.     Neio  York.     1888. 

The  Federalist./  a  commentary  on /The  Constitution  of  tho  Uuited  States/ 
being/  A  Collection  of  Essays  written  in  Support  of  the  Constitution  /  agreed  upon 
September  17,  1787,  by /The  Federal  Convention  /  Reprinted  from  the  original 
text  of/  Alexander  Hamilton  /  John  Jay,  and  James  Madison  /  Edited  by  /  Henry 
Cabot  Lodge  / /  New  York  &  London  /  C.  P.  Putnam's  Sons  /  The  Knick- 
erbocker Press  / 1888. 

12mo.  pp.  xiv,  586.  77 

Printed  from  the  same  forms  as  the  preceding  title. 

The  Federalist.     Chicago.     1894. 

The/  Federalist  /  and  /  Other  Constitutional  Papers  /  by  /  Hamilton,  Jay,  Madi- 
son, /  and  other  statesmen  of  their  time  /  with  a  full  index  /  Volume  I.  /  edited  /by/ 
E.  H.  Scott /Chicago /Albert,  Scott  &  Company  / 1894. 

2  vols.  rl.  8vo.  pp.  482 ;  (3)  484-945.  78 
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"  Federal  Republican."     See  No.  149. 

[Findley  (William).] 

To  the  Citizens  of  Philadelphia.  / /  Philadelphia,  November,  1787.  /  An 

officer  of  the  late  Continental  Army. 

4to.  broadside.  P.  L.     79 

This  was  originally  printed  in  the  Independent  Gazetteer,  of  Philadelphia,  and  was  then 
reprinted  in  the  Independent  Chronicle  in  Richmond.  It  was  replied  to  in  the  letters  by 
"An  Old  State  Soldier." 

[Findley  (William).] 

Address  /  from  /  an  officer  /  in  the /late  Continental  Army.     [Richmond: 

1787-8.] 

16mo.  pp.  8.  P.  L.     80 

Ford  (Paul  Leicester). 

A  /  List  of  the  Members  /  of  the  /  Federal  Convention  /  of  /  1787.  /  By  /  Paul 
Leicester  Ford.  /  Brooklyn,  N.  Y. :  / 1888. 

16mo.  pp.  15.  81 

100  copies  privately  printed. 

"  In  1819,  when  John  Quiney  Adams,  by  direction  of  Congress,  edited  and  published 
the  Journal  of  the  Federal  Convention,  he  drew  up  ...  a  list  of  the  members  .  .  .  This  list 
was  accepted  and  republished  by  Elliot,  ...  by  Curtis  .  .  .  and  more  recently  in  the  Official 
Programme  of  the  Constitutional  Centennial .  .  .  Thus  this  list,  prepared  in  1819,  has  be- 
come a  fixture  .  .  .  There  are,  however,  several  omissions  and  by  reference  to  original  docu- 
ments, acts,  etc.,  I  have  increased  the  list  to  seventy-four.  To  this  I  have  added,  in  such 
cases  as  I  have  been  able,  the  reasons  of  members  for  declining  the  appointment,  and  non- 
attendance  of  such  as  failed  to  be  present  in  the  Convention ;  the  day  of  arrival  of  attending 
members ;  the  absence  of  attending  members ;  the  date  of  leaving  of  those  who  failed  to 
sign  the  Constitution,  with  their  reasons,  and  the  part  the  non-attending  and  non-signing 
members  took  in  their  own  States  in  support  or  opposition  to  the  ratification." — Extract 
from  preface. 

Ford  (Paul  Leicester). 

Pamphlets  /  on  the  /  Constitution  of  the  United  States  /  Published  during  /  Its 
Discussion  by  the  People  /  1787-1788./  Edited  /  with  notes  and  a  bibliography/ 
by /Paul  Leicester  Ford./  Brooklyn,  N.  Y. :  /  1888. 

8vo.  pp.  xi,  451.  82 

500  copies  printed. 

"  Of  all  the  able  writings  by  our  great  statesmen  in  favor  of  or  opposition  to  the  ratifica- 
tion of  our  national  Constitution,  The  Federalist  alone  is  really  accessible  to  the  student 
and  historian  ;  the  rest,  for  the  moat  part  published  anonymously,  having  suffered  the  usual 
fate  of  pamphlets,  and  are  now  only  to  be  found,  widely  scattered,  and  without  marks  of 
identification,  in  our  public  and  private  libraries,  rendering  their  examination  so  difficult 
that,  as  a  class,  they  have  been  singularly  neglected  in  the  study  of  that  instrument." — 
Prospectus. 
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Reviewed  by  James  C.  Welling  in  Tlie  Nation,  xlviii,  p.  56,  January  17,  1889;  by  St. 

Clair  McKelway  in  the  Brooklyn  Eagle,  October  21,  1889;  by  W.  F.  Wliitcher  in  the  Bos- 
ton Traveler,  December  7,  1888;  in  the  Springfield  Republican,  February  11,  1889;  in  the 

New  York  Tribune,  December  24,  1889 ;  and  in  the  Boston  Post,  February  14,  1889. 

Includes  reprints  of  the  following  pamphlets,  and  a  bibliography  and  reference  list  to 

the  literature  relating  to  the  formation  and  adoption  of  the  Constitution  : 

[Gerry  (Elbridge).]    Observations  on  the  New  Constitution,  and  on  the  Federal  and  State 
Conventions.     By  a  Columbian  Patriot. 

[Webster  (Noah).]     An  Examination  into  the  leading  principles  of  the  Federal  Constitu- 
tion.    By  a  Citizen  of  America. 

[Jay  (John).]     An  Address  to  the  People  of  the  State  of  New  York.    By  a  Citizen  of  New 
York. 

[Smith  (Melancthon).]    Address  to  the  People  of  the  State  of  New  York.    By  a  Plebeian. 

[Webster  (Pelatiah).]     The  Weakness  of  Brutus  exposed :  or  some  remarks  in  vindica- 
tion of  the  Constitution.     By  a  Citizen  of  Philadelphia. 

[Coxe  (Tench).]     An  Examination  of  the  Constitution  of  the  United  States  of  America. 
.  By  an  American  Citizen. 

Wilson  (James).     Speech  on  the  Federal  Constitution,  delivered  in  Philadelphia. 

[Dickinson  (John).]     Letters  of  Fabius  on  the  Federal  Constitution. 

[Hanson  (Alexander  Contee).]     Remarks  on  the  Proposed  Plan  of  a  Federal  Government. 
By  Aristides. 

Randolph  (Edmund).     Letter  on  the  Federal  Constitution. 

[Lee  (Richard  Henry).]    Observations  on  the  System  of  Government  proposed  by  the  late 
Convention.     By  a  Federal  Farmer. 

Mason  (George).     Objections  to  the  Federal  Constitution. 

[Iredell  (James).]     Observations  on  George  Mason's  Objections  to  the  Federal  Constitu- 
tion.    By  Marcus. 

[Ramsay  (David).]    An  Address  to  the  Freemen  of  South  Carolina  on  the  Federal  Con- 
stitution.    By  Civis. 

FoiiD  (Paul  Leicester). 

Essays  /  on  the  /  Constitution  of  the  United  States./  Published  during/  its  dis- 
cussion by  the  people/  1787-1788.  /  Edited/  by  /  Paul  Leicester  Ford.  /  Brooklyn, 
N.  Y. :/  Historical  Printing  Club,  /  1892. 

8vo.  pp.  viii,  424.  83 

500  copies  printed. 

"In  the  great  discussion  which  took  place  in  the  years  1787  and  1788  of  the  adoption 
or  rejection  of  the  Constitution  of  the  United  States,  not  the  least  important  method  of  in- 
fluencing public  opinion,  resorted  to  by  the  partisans  and  enemies  of  the  proposed  frame 
of  government,  was  the  contribution  of  essays  to  the  press  of  that  period.  The  newspapers 
were  filled  with  anonymous  articles  on  this  question,  usually  the  product  of  the  great  states- 
men and  writers  of  that  period.  Often  of  marked  ability  and  valuable  as  the  personal 
views  of  the  writers,  the  dispersion  and  destruction  of  the  papers  that  contained  them  have 
resulted  in  their  almost  entire  neglect  as  historical  or  legal  writings,  and  the  difficulty  of 
their  proper  use  has  been  further  added  to  by  their  anonymous  character,  -which  lar°-elv 
destroyed  the  authority  and  weight  they  would  have  carried  had  their  true  writers  been 
known. 

"From  an  examination  of  over  forty  files  of  newspapers  and  many  thousand  separate 
issues,  scattered  in  various  public  and  private  libraries,  from  Boston  to  Charleston  the 
editor  has  selected  a  series  of  these  essays  and  reprinted  them  in  this  volume.    From  various 
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sources  he  has  obtained  the  name  of  the  writer  of  each.  All  here  reprinted  are  the  work 
of  well-known  men.  Five  of  the  writers  were  signers  of  the  Declaration  of  Independence  ; 
ten  were  members  of  the  Federal  Convention  ;  many  were  members  of  the  State  Conven- 
tions, and  there  discussed  the  Constitution.  All  had  had  a  wide  experience  in  law  and 
government.  Their  arguments  are  valuable,  not  merely  for  their  reasoning,  but  from  their 
statement  of  facts.  New  light  is  thrown  upon  the  proceedings  in  the  Federal  Convention, 
so  large  a  part  of  which  is  yet  veiled  in  mystery ;  and  personal  motives  and  State  interests 
are  mercilessly  laid  bare,  furnishing  clues  of  both  the  support  of  and  opposition  to  the 
Constitution.  Subsequently  most  of  the  writers  were  prominent  in  administering  this  Con- 
stitution or  opposing  its  development,  and  were  largely  responsible  for  the  resulting  ten- 
dencies of  our  government. — Prospectus. 

Reviewed  in  The  Nation,  August  18 ;  New  York  Sun,  September  25 ;  Louisville  Cou- 
rier-Journal, October  1 ;  Brooklyn  Eagle,  July  31;  New  York  Times,  August  1 ;  Chicago 
Inter-Ocean,  July  31;  Boston  Herald,  August  15;  Philadelphia  Item,  August  V;  Balti- 
more Sun,  September  8. 

The  essays  reprinted  are : 
Sullivan,  James.     The  Letters  of  "  Cassius."    From  the  Massachusetts  Gazette. 
Winthrop,  James.     The  Letters  of  "Agrippa."    From  the  Massachusetts  Gazette. 
Gerry,  Elbridge.     Replies  to  "A  Massachusetts  Landholder."    From  the  Cenlinel,  and  the 

New  York  Journal. 
Ellsworth,  Oliver.     Letters  of  "  A  Landholder."    From  the  Connecticut  Courant. 
Williams,  William.     A  Letter  to  "A  Landholder."    From  the  American  Mercury. 
Sherman,  Roger.     The  Letters  of  "A  Countryman,"  and  of  "A  Citizen  of  New  Haven," 

From  the  New  Haven  Gazette. 
Clinton,  George.     The  Letters  of  "  Cato."     From  the  New  York  Journal. 
Hamilton,  Alexander.     The  Letters  of  "  Caesar."     From  the  Daily  Advertiser. 
Yates,  Robert.     The  Letters  of  "  Sydney."     From  the  New  York  Journal. 
Braokenridge,  Hugh  Henry.     Cursory  Remarks  on  the  Constitution.     From  the  Pitts- 
burg Gazette. 
Chase,  Samuel.     A  Letter  of  "  Caution."    From  the  Maryland  Journal. 
Carroll,  Daniel.     A  Letter  of  "A  Friend  to  the  Constitution."     From  the  Maryland 

Journal. 
Martin  (Luther),  Letters  of.     From  the  Maryland  Journal. 
Roane,  Spencer.      A   Letter  of  "A  Plain  Dealer."     From   the  Virginia  Independent 

Chronicle. 
Williamson,  Hugh.      Remarks  on  the  Constitution.      From  the  North  Carolina  State 

Gazette. 
Pinckney,  Charles.     A  Letter  of  "  A  Steady  and  Open  Republican."     State  Gazette  of 

South  Carolina. 

Fobd  (Paul  Leicester). 

The/  Origin,'  Purpose,  and  Result/  of  the/  Harrisburg  Convention  of  1788./ 

A /study  iu  popular  government,  /  by  Paul  Leicester  Ford./  Brooklyn,  N.  Y.  / 

1890. 

4to.  pp.  40.  84 

Edition  250  copies.     Contains  matter  never  before  in  print,  giving  an  entirely  new  in- 
sight into  the  objects  of  that  meeting. 

Franlclin  B.     See  No.  115. 
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"  Friend  to  the  Constitution."    See  No.  84. 

From  the  Independent  Gazetteer,  &c.  /  Mr.  Printer  / /  [signed]  An  Old 

Whig.  /  Philadelphia:  Printed  by  Ebenezer  Oswald,  at  the  Coffee-House. 

4to.  broadside.  P.  L.     85-6 

"An  Old  Whig  No.  IV."     "  An  Old  Whig  No.  V."  was  issued  with  the  same  title. 

[Gerry  (Elbridge).]     See  also  No.  155. 

Observations  /  On  the  new  Constitution,  and  on  the  Federal  /  and  State  Con- 
ventions./ By  a  Columbian  Patriot.  / /  [Boston:  1788.] 

12mo.  pp.  19.  C,  M.,  B.  A.     87 

The  above  title  is  merely  a  caption  on  the  first  page.  It  is  not  advertised  in  any  Mas- 
sachusetts paper  that  I  have  been  able  to  find,  and  was  probably  printed  for  Gerry  for 
limited  circulation  only.  It  is  reprinted  in  Ford's  Pamphlets  on  the  Constitution,  and  as 
below.    See  No.  82. 

[Gerry  (Elbridge).] 

Observations  /  on  the  /  New  Constitution,  /  and  on  the  /  Fcederal  and  State  Con- 
ventions. /  By  a  Columbian  Patriot  I  ....  I  Boston  Printed,  New  York  Ee-priut- 

ed,  /  M,DCC,LXXXVIII. 

8vo.  pp.  22.  N.,  C,  S.     88 

Printed  by  Thomas  Greenleaf,  in  the  N.  Y.  Journal,  and  reprinted,  from  the  same 
forms,  for  the  "  New  York  [Anti]  Federal  Committee,"  who  distributed  1630  copies  among 
the  county  committees  in  the  State. 

Gerry  (Elbridge). 

[Observations  on  the  New  Constitution.     Brooklyn,  N.  Y. ;  1887.] 

8vo.  pp.  23.  89 

A  few  copies  separately  printed  from  No.  82. 

Grigsby  (H.  B.). 

The  History/  of  the/  Virginia  Federal  Convention/  of/  1788,/  with  some  ac- 
count of  the  eminent  Virginians  of/  that  era  who  were  members  of  that  body  / 
by  /  Hugh  Blair  Grigsby,  LL.D.  /  With  a  /  Biographical  Sketch  of  the  Author  / 
and/ Illustrative  Notes /edited  by  E.  A.  Brock./  .  .  ./  Vol.  I./  Richmond,  Vir- 
ginia. /  Published  by  the  Society  /  mdccxc. 

2  vols.  8vo.  pp.  xxviii,  372-411.  90 

Hall  (Aaron). 

An  /  Oration,  /  delivered  at  the  Request  /  of  the  /  Inhabitants  of  Keene,  /  June 
30,  1788 ;  /  To  Celebrate  the  Ratification  /  of  the  /  Federal  Constitution  /  by  the  / 
State  of  New-Hampshire.  /  By  Aaron  Hall,  M.  A.  /  Member  of  the  late  State  Con- 
vention./ Keene:  State  of  New-Hampshire :/ Printed  by  James  D.  Griffith./ 

M,DCC,LXXXVIII. 

8vo.  pp.  15.  B.  A.     91 
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Hamilton  (Alexander).    See  also  Nos.  41-78,  84. 

Propositions  /  of  Col.  Hamilton,  of  New  York,  /  Iu  Convention  for  Establishing 
a  Consti-/  tutional  Government  for  the  /  United  States.  /  Also  /  a  Summary  of  the 

Political  Opinions  of/  John  Adams,  / /  Pittsfield :    Printed  by  Phineas 

Allen.     1802. 

8vo.  pp.  32.  N.     92 

Hamilton  (A.  Boyd). 

Harrisburg  Conference,  /  September,  1788.  /  Prepared  by  A.  Boyd  Hamilton, 
and  /  Published  in  the  Harrisburg  Daily  /  Patriot  iu  its  issues  from  Nov.  /  10  to 
November  18,  1879. 

8vo.  pp.  30.  93 

25  copies  printed. 

[Hanson  (Alexander  Contee).] 

Eemarks  /  on  the  /  Proposed  Plan  /  of  a  /  Federal  Government.  /  Addressed  to 
the  Citizens  of  the  /  United  States  of  America,  /  And  Particularly  to  the  People  of/ 
Maryland,  /  By  Aristides.  /.../.../.../.../.  .  /  Annapolis  ;  /  Printed  by 
Frederick  Green,  /  Printer  to  the  State. 

8vo.  pp.  42.  N.,  P.  H.  S.,  M.     94 

Reprinted  in  Ford's  Pamphlets  on  t7ie  Constitution, 

Hanson  (Alexander  Contee). 

[Eemarks  on  the  Proposed  Plan  of  a  Federal  Government.  Brooklyn,  N  Y. : 
1888.] 

8vo.  pp.  39.  95 

A  few  copies  separately  printed  from  No.  82. 

Hitchcock  (Enos). 

An  /  Oration :  /  delivered  July  4,  1788,  /  at  the  request  of  the  Inhabitants  /  of 
the  /  Town  of  Providence,  /  in  /  celebration  /  of  the  /  Anniversary/  of/  American 
Independence,  /  and  of/  the  accession  of  nine  States  /  to  the  /  Federal  Constitu- 
tion. /  By  Enos  Hitchcock,  A.M.  /  Providence:  /  Printed  by  Bennett  Wheeler. 

8vo.  pp.  24.  96 

[Hopkinson  (Francis).] 

Account  /  of  the  /  Grand  Federal  /  Procession,  /  Philadelphia,  July  4,  1788.  / 
To  which  is  added,  /a/  Letter/  on  the  /  Same  Subject.  I  ...  I  [Philadelphia  :  ] 
M.  Carey,  Printer.    [1788.] 

8vo.  pp.  (2),  22.  97 

Appeared  originally  in  Carey's  American  Museum,  iv,  57,  and  the  same  forms  were 
used  to  print  this  edition.  Only  the  "  Account "  and  Wilson's  speech  are  reprinted  in 
Hopkinson's  Miscellaneous  Essays,  ii,  349,  showing  that  the  "  Letter  "  is  not  by  him. 

[Hopkinson  (Francis).] 

Account  /  of  the  /  Grand  Federal  /  Procession,  /  Philadelphia,  July  4,  1788.  / 
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.  .  .  /  To  which  is  added,  /  Mr.  Wlson's  [sic]  Oration,  /  aud  a  /  Letter  /on  the  / 
Subject  of  the  Procession./  [Philadelphia:  M.  Carey.    1788.] 

8vo.  pp.  (2),  22.  98 

[Hopkinson  (Francis).] 

Account  /  of  the  /  Grand  Federal  /  Procession,  /  Philadelphia,  July  4,  1788.  /• 
To  which  is  added,  /  Mr.  Wilson's  Oration,  /  aud  a  /  Letter  /  on  the  /  Subject  of 
the  Procession.  /  (Price  5d.  li.)  /  M.  Carey,  Printer. 

8vo.  pp.  (2),  22.  P.  L.     99 

[Hopkinson  (Francis).] 

An  Ode  /  for  the  4th  of  July,  1788  / /  Printed  by  M.  Carey.     1788.] 

Fo.  broadside.  H.  S.  P.     100 

This  poem  was  printed  and  distributed  to  the  public  during  the  Federal  procession. 
See  Hopkinson's  "  Account "  p.  10. 

An  /  Impartial  /  Address,  /  to  the/ Citizens/ of  the /City  aud  County  of  Al- 
bany :  /  or,  the  /  35  Anti-Federal  Objections  /  refuted.  /  By  the  Federal  Committee  / 
of  the  City  of  Albany.  /  Printed  by  Charles  R.  Webster,  at  /  his  Free  Press,  No. 
36,  State-street,  near/  the  English  Church,  Albany. 

12mo.  pp.  28.  S.     101 

Interesting  /  Documents  /  Containing :/  An  Accouut  of  the  Federal  Procession, 
&c.  July  23,  1788.  /  A  sketch  of  the  proceedings  of  the  Convention  of  the  State 
of  New-/  5fork,  which  adopted  the  Constitution  2  days  after  the  Procession.  /  The 
articles  of  Confederation  aud  perpetual  Union  between  Thirteen  United  States, 
an  proposed  by  the  Congress  of  the  United  States,  /  17th  Nov.  1777,  and  approved 
by  this  State,  Feb.  6,  1778.  /  The  Constitution  of  the  United  States  with  all  its 
Amendments.  /  The  Constitution  of  the  State  of  New- York,  with  its  Amend- 
ments. /  The  Declaration  of  Independence.  /  New  York.  /  Published  by  John  S. 
Murphy,  Southwick  &  Pilsne,  Print.     9  Wall  St.  /  1819. 

12mo.  pp.  128.  N.     102 

Introduction.     See  No.  133. 

Iredell  (Jambs). 

Answers  to  Mr.  Mason's  Objections  to  the  New  Constitution,  recommended  by 
the  late  Convention  at  Philadelphia.     By  Marcus.     [Brooklyn,  N.  Y. ;    1888.] 

8vo.  pp.  38.  103 

Printed  in  Ford's  Pamphlets  on  the  Constitution,  from  which  a  few  copies  were  sepa- 
rately printed  as  above.     The  original  tract  is  described  in  No.  33. 

[Jackson  (Jonathan).] 

Thoughts  /  upon  the/  Political  Situation/  of  the/  United  States  of  America,  / 
in  which  that  of/ Massachusetts /Is  more  particularly  considered./  With  some/ 
Observations  on  the  Constitution /  for  a/ Federal  Government./   Addressed  to 
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the  People  of  the  Union.  /  By  a  Native  of  Boston.  /.../.../.../   Printed 
at  Worcester,  Massachusetts,  /  by  Isaiah  Thomas,     mdcclxxxviii. 

8vo.  pp.  209.  M.,B.  A.,S.     104 

Signed  at  end  "  Civis."  The  authorship  of  this  pamphlet  is  also  frequently  given  to 
G.  R.  Minot,  but  both  Sabin  and  Cushing  give  it  as  above.  Reviewed  in  The  American 
Magazine,  144  and  804. 

Jameson  (J.  F.). 

Essays/  in  the/  Constitutional  History  of/  the  United  States/  in  the/  Forma- 
tive period  /  1775-1789/  by  /  graduates  and  former  members  of  the  Johus  Hopkins 
University  /  edited  by  /  J.  Franklin  Jameson,  Ph.  D.  /  late  associate  in  the  Johns 
Hopkins  University,  professor  of  History  in  Brown  University/  Boston  and  New- 
York  /  Houghton,  Mifflin  and  Company  /  The  Riverside  Press,  Cambridge  /  1889. 

12mo.  pp.  xi.  321.  105 

Contents :  The  Predecessor  of  the  Supreme  Court,  by  the  Editor ;  The  Movement 
towards  a  Second  Constitutional  Convention  in  1788,  by  Edward  P.  Smith  ;  The  Develop- 
ment of  the  Executive  Departments,  by  Jay  C.  Guggenheimer;  The  Period  of  Constitution- 
Making  in  the  American  Churches,  by  William  P.  Trent;  The  Status  of  the  Slave,  1775- 
1789,  by  Jeffrey  R.  Brackett. 

[Jay  (John).]     See  also  Nos.  41-78. 

An  /  Address  /  to  the  /  People  /  of  the  /  State  of  New  York  /  On  the  Subject  of 
the  /  Constitution,  /  Agreed  upon  at  Philadelphia,  /  The  17th  of  September,  1787.  / 
New  York :  /  Printed  by  Samuel  and  John  Loudon,  /  Priuters  to  the  State. 

4to.  pp.  19.  N.,  B.  A.,  C.  S.     106 

Reprinted  in  Ford's  Pamphlets  on  the  Constitution. 

Jay  (John). 

An  Address  to  the  People  of  the  State  of  New  York,  on  the  Subject  of  the  Con- 
stitution.    [Brooklyn,  N.  Y. :  1887.] 

8vo.  pp.  20.  107 

A  few  copies  separately  printed  from  No.  82. 

Journal,  /  Acts  and  Proceedings,  /of/  the  Convention,  /  assembled  at  Phila- 
delphia, Monday,  May  14,  and  dis-  /  solved  Monday,  September  17,  1787,  /  which 
formed  /  The  Constitution  /  of  the  /  United  States,  /  Published  under  the  direction 
of  the  President  of  the  United  States,  conformably  to  a/  Resolution  of  Congress 
of  March  27,  1818.  /  Boston  :  /  Printed  and  Published  by  Thomas  B.  Wait.  /  1819. 

8vo.  pp.  510.  N.,  P.,  B.,  H.     108 

Edited  by  Jolm-Quincy  Adams.  Reviewed  in  The  Southern  Review,  ii,  432,  and  in 
Taylor's  New  Views  of  the  Constitution.   Washington:   1823.     See  also  No.  36. 

Landholder,  A.     See  No.  84. 
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[Lee  (Richard  Henry).]     See  also  No.  155. 

Observations  /  leading  to  a  fair  examination  /  of  tlie  /  System  of  Government,  / 
proposed  by  the  late  /  Convention ;  /  and  to  several  essential  and  neoessaiy  /  alter- 
ations in  it.  /  In  a  number  of/  Letters  /  from  the  /  Federal  Farmer  to  tlie  Republi- 
can. /  Printed  in  the  Year  m,dcc,lxxvii.  [sic] 

8vo.  pp.  40.  A.  A.  S.     109 

The  Letters  of  a  Federal  Fanner  was,  to  the  Anti-Federalists,  what  The  Federalist  was 
to  the  supporters  of  the  Constitution.    Reprinted  in  Ford's  Pamphlets  on  the  Constitution. 

[Lee  (Richard  Henry).  ] 

Observations  /  leading  to  a  fair  examination  /  of  the  /  System  of  Government,  / 
proposed  by  the  late/  Convention ;  /  and  to  several  essential  and  neees-/  sary  al- 
terations in  it.  /  In  a  number  of  /  Letters  /  from  the  /  Federal  Farmer  to  the 
Republican.  /     Printed    [in  New   York,   by   Thomas   Greenleaf]    in   the   Year 

M,DCC,LXXXVII. 

8vo.  pp.  40.  B.  A.,  H.,  A.  A.  S.,  N,  C.     110 

[Lee  (Richard  Henry).] 

Observations  /  leading  to  a  fair  examination  /  of  the  /  System  of  Govern- 
ment ;  /  proposed  by  the  late  /  Convention  ;  /  and  to  several  essential  and  neces- 
sary/alterations in  it.  /  In  a  number  of  /  Letters  /  from  the  /  Federal  Farmer  to 
the  Republican.  /  Reprinted  [in  New  York  by  Thomas  Greenleaf]  by  order  of  a 
Society  of  Gentlemen.  /  m.dcc.lxxxvii. 

8vo.  pp.  40.  A.  A.  S.     Ill 

Lee  (Richard  Henry). 

Observations  leading  to  a  fair  examination  of  the  System  of  Government, 
Proposed  by  the  late  Convention.     [Brooklyn,  N.  Y. ;  1888.] 

8vo.  pp.  (2),  41.  112 

A  few  copies  separately  printed  from  No.  82. 

[Lee  (Richard  Henry).] 

An  /  Additional  number  /of/  Letters  /  from  the  /  Federal  Farmer  /  to  the  /  Re- 
publican ;  /  leading  to  a  fair  examination  /  of  the  /  System  of  Government,  /  proposed 
by  the  late  /  Convention ;  /  to  several  essential  and  neces-  /  sary  alterations  in  it ;  / 
And  calculated  to  Illustrate  and  Support  the/ Principles  and  Positions /  Laid 
down  in  the  preceding/  Letters./  Printed  [in  New  York  by  Thomas  Greenleaf]  in 
the  year  M,DCC,Lxxxvm. 

8vo.  pp.  [41]-181.  B.  A.,  H.,  C.     113 

Letters  of  Faoius.     See  Nos.  34-5. 

LlBBY   (O.  G.). 

Bulletin  of  the  University  of  Wisconsin  /  Economics,  Political  Science,  and 
History  Series  /  Vol.  I,  No.  1,  pp.  1-116.  /  The  Geographical  Distribution  of  the 
Vote  of  the  Thirteen  States  on  the  Federal  Constitution,  1787-8  /by/  Orin  Grant 
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Libby,  M.  L./  Fellow  in  History  /  Published  by  Authority  of  Law  and  with  the 
approval  of  the  regents  of  the  university/  Madison,  Wis.  /  Published  by  the 
University/  June,  1894. 

8vo.  pp.  vii,  116.     2  maps.  .       114 

Lloyd,  Thomas.     See  Nos.  115,  140. 
Maclaine,  Archibald.     See  No.  33. 
M'Kean  (Thomas),  and  Wilson  (James). 

Commentaries/  on  the/  Constitution  /  of  the/  United  States  of  America,/  with 
that  Constitution  prefixed,  /  In  which  are  unfolded,  /  the  /  Principles  of  Free  Gov- 
ernment,/ and  the  Superior/ Advantages  of  Republicanism  Demonstrated./  By 

James  Wilson,  L.L.D.  / /and  Thomas  M'Kean,  L.L.D.  I  ...  I  The  whole 

extracted  from  Debates,  published  in  Philadelphia  by/T.  Lloyd./  London:/ 
Printed  for  J.  Debrett,  opposite  Burlington  House,  Piccadilly ;  /  J.  Johnson,  St. 
Paul's  Church  Yard  ;  and  J.  S.  Jordan,  /  No.  166,  Fleet  Street.  /  1792. 

8vo.  pp.  (2),  5— 23,  25— 147,  (3).  115 

This  is  a  reissue  of  the  remainder  of  the  edition  of  Lloyd's  Debates  in  the  Convenlionof 
Pennsylvania  (No.  140)  with  a  new  title  and  pp.  20-23,  which  were  printed  in  England. 

McMaster  (John  Bach),  and  Stone  (Fkederick  D). 

Pennsylvania /  and  the/  Federal  Constitution  /  1787-1788  /  Edited  by/  John 
Bach  McMaster  /  and  /  Frederick  D.  Stone  /  Published  for  the  Subscribers  by  / 
The  Historical  Society  of  Pennsylvania/  1888. 

8vo.  pp.  viii,  803,  15  portraits.  116 

A  most  valuable  volume,  including  a  history  of  the  struggle  over  the  ratification,  the 
debates  in  the  Convention,  now  for  the  first  time  collected,  sketches  of  the  Pennsylvania 
members  of  the  Federal  Convention,  and  of  the  Pennsylvania  Convention,  and  the  letters 
of  Centinel. 

Madison  (James).     See  Nos.  36-40. 

The/  Papers/  of/  James  Madison,  /  purchased  by  order  of  Congress;/  being/ 
his  Correspondence  aud  Reports  of  Debates  during/  the  Congress  of  the  Confed- 
eration /  and  /  his  Reports  of  Debates  /  in  the  /  Federal  Convention  ;  /  now  pub- 
lished from  the  original  manuscripts,  depos-  /  ited  iu  the  Department  of  State,  by 
direction  of/  the  joint  library  committee  of  Congress,/  under  the  superintend- 
ence /  of/  Henry  D.  GilpiD.  /  Volume  I.  /  Washington  :  /  Lantree  &  O'Sullivau.  / 
1840. 

3  vols.  8vo.  pp.   (2)  Ix,  580,  xxii,  (2),  xxii,  (2),  (581)-1242,  (2),  xiv,  (2),  (1243)-1624, 

ccvlvi,  16  11.  117 

Also  issues  with  change  of  date  in  New  York  and  Mobile  and  Boston.  The  whole  of 
these  three  volumes  were  also  embodied  in  the  fifth  volume  of  Elliot  (No.  40),  but  this 
edition  is  much  preferable  from  the  larger  type. 

Reviewed  in  Tlie  Democratic  Review,  v,  243 ;  vi,  140,  337 :  in  The  American  Church 
Review  xv,  541,  and  by  C.  F.  Adams  in  The  North  American  Review,  liii,  41. 

II.— 47 
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Madison  (Jambs). 

Journal  /  of  tho  /  Federal  Convention  /  kept  by  /  James  Madison  /  reprinted 
from  the  edition  of  1840,  which  was  published  under  the  direction  of  the  /  United 
States  government  from  the  original  manuscripts.  A  complete/  index  specially 
adapted  to  this  edition  is  added  /  edited  by  /  E.  H.  Scott  /  Volume  1/  Chicago  / 
Albert,  Scott  &  Co.  /  1893. 

Rl.  8vo.  pp.  390;  (2)  391-805.  118 

Marcus.     See  Nos.  33  and  103. 

• 

Martin  (Luther).     See  also  No.  84. 

The  /  Genuine  Information,  /  delivered  to  the/  Legislature  of  the  State  of/ 
Maryland,  /  Relative  to  the  Proceedings  /  of  the  /  General  Convention,  /  Lately 
held  at  Philadelphia ;  /  By  /  Luther  Martin,  Esquire,  /  Attorney-General  of  Mary- 
land, /  and  /  One  of  the  Delegates  in  the  said  Convention.  /  Together  with  /  A  Let- 
ter to  the  Hon.  Thomas  C.  Deye,  /  Speaker  of  the  House  of  Delegates,  /  An  Ad- 
dress to  the  Citizens  of  the  United/  States,  /  And  some  Remarks  relative  to  a 
Standing  /  Army,  and  a  Bill  of  Rights.  I  ...  I  Philadelphia;  /  Printed  by  Eleazer 
Oswald,  at  the  Coffee-Houso.  /  m,dcc,lxxxviii. 

8vo.  pp.  viii,  93.  P.  L.     119 

By  direction  of  tho  Legislature  of  Maryland,  Mr.  Martin  reported  the  proceedings  of 
the  Federal  Convention  to  them.  It  is  a  work  of  the  greatest  value  from  the  inside  light 
that  this  member,  and  opposer  of  the  Constitution,  sheds  on  this  secret  history  of  the  Con- 
vention, but  must  be  taken  as  a  partisan  statement.  It  is  reprinted  in  Elliot  and  in  Nos. 
169-72. 

Mason  (George).     See  also  No.  155. 

The  Objections  of  the  /  Hon.  George  Mason,  /  to  the  proposed  Fcederal  Consti- 
tution. /  Addressed  to  the  Citizens  of  Virginia.  / /  Printed  by  Thomas 

Nicholas  [in  Richmond:  1787]. 

Fo.  broadside.  S.     120 

Reprinted  in  Ford's  Pamphlets  on  the  Constitution  and  "  extracts  "  are  given  in  Elliot,  i. 

Mason  (George). 

[The  objections  of  the  Hon.  George  Mason,  to  the  proposed  Fmderal  Consti- 
tution.    Brooklyn,  N.  Y. :  1883.] 

8vo.  pp.  6.  121 

A  few  copies  separately  printed  from  No.  82. 

Massachusetts  Debates.     Boston  :  1788. 

Debates, /  Resolutions  and  other  Proceedings, /  of  the  /  Convention  /  of  the/ 
Commonwealth  of  Massachusetts,/  Convened  at  Boston,  on  the  9th  of  January, 
1788,/  and  continued  until  the  7th  of  February  follow-  /  ing,  for  tho  purpose  of  as- 
senting to  and  ratify-/  ing  the  Constitution  recommended  by  the  /  Grand  Fede- 
ral Convention.  /  Together  with  /  The  Yeas  and  Nays  on  the  /  Decision  of  tho 
Grand  Question./  To  which /The  Federal  Constitution  /  is  prefixed.  /  Boston  :  / 
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Printed  and  sold  by  Adams  and  Nourse,  in  Conrt-Street ;  and  /  Benjamin  Russell, 
and  Edmund  Freeman,  in  State-Street.  /  m,dcc,lxxxviii. 

Bvo.  pp.  219.  C,  M.,  B.  A.     122 

Reported  by  Benjamin  Russell,  printer  of  The  Massachusetts  Centinel.  His  own 
account  is  given  in  Buckingham's  Specimens  of  Newspaper  Literature,  ii,  49. 

Massachusetts  Debates.     Boston:  1808. 

Debates,  /  Resolutions  and  other  proceedings  /  of  the /Convention  /  of  tho  / 
Commonwealth  of  Massachusetts.  /  Convened  at  Boston,  ou  the  9th  of  January,  / 
1788,  and  continued  until  the  7th  of  Februa-/ry  following,  for  the  purpose  of 
assenting  /  to  and  ratifying  the  Constitution  recom-  /  mended  by  the  grand  Federal 
Convention.  /  Together  with  the  /  Yeas  and  Nays  /  on  /  the  decision  of  the  grand 
question./ To  which  /  Tho  Federal  Constitution  is  prefixed; /and  to  which  are 
added,  /  the  Amendments/  which  have  been  made  therein.  /  Boston :  /  Printed  and 
sold  by  Oliver  &  Monroe,  /  and  Joshua  dishing,  State-Street,  /  1808. 

12mo.  pp.  236.  H.     123 

Massachusetts  Debates.     Boston:  1856. 

Debates  and  Proceedings  /  in  the  /  Convention  /  of  the  /  Commonwealth  of 
Massachusetts,/  held  in  the  year/  1788,/  and  which  finally  ratified  the/  Constitu- 
tion of  the  United  States./  Printed  by  authority  of  Resolves  of  the  Legislature, 
1856./  Boston:/  William  White,/  Printer  to  tho  .Common  wealth./  1856. 

8  vo.  pp.  (16),  442.  124 

Edited  by  Bradford  K.  Pierce  and  Charles  Hale.  It  contains  not  only  the  debates  as 
printed  in  the  two  former  editions,  but  the  ante  and  post  proceedings  of  the  General  Court ; 
Gerry's  official  letter;  the  Journal  of  the  Convention;  Judge  Parsons'  "Minutes"  of.the 
debates  ;  an  account  of  the  reception  of  the  news  of  the  ratification,  and  of  the  procession 
which  followed  ;  the  "  Letters  of  an  American ; "  Speeches  of  Franklin  in  the  Federal  Con- 
vention, and  Wilson  in  the  Pa.  Convention ;  4  "  Letters  of  Brutus,"  and  a  series  of  personal 
letters  relating  to  the  proceedings  in  Massachusetts,  mostly  taken  from  Sparks'  Writings 
of  Washington. 

It  is  a  most  valuable  volume  for  the  history  of  the  struggle  over  ratification  in  Massa- 
chusetts, but  it  is  a  little  strange  that  the  editors  should  pa's?-  over  the  essays  on  the  Con- 
stitution from  Massachusetts  pens  and  select  the  letters  of  "  An  American  "  and  of  "  Brutus  " 
— the  first  a  Pennsylvania  series,  by  Tench  Coxe,  and  the  second  a  New  York  series,  by 
Robert  Yates. 

Minot,  George  B.     See  No.  104. 

Minutes  of  the  Convention.     See  Nos.  127-8  and  141. 

[Monroe  (James).] 

Observations/  upon  the  proposed  plau  of /  Federal  Government./  With  an 
attempt  to  answer  some  of  the  principal  objections  that  have  been  made  to  it  /  By 
a  Native  of  Virginia./  Petersburg./  Printed  by  Hunter  and  Preutis./  m,dcc,- 

LXXXVIII. 

Sm.  4to.  pp.  64,  (2).  S.  D.     125 
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No  mention  is  made  of  this  pamphlet  in  Gil  man's  Life  of  Monroe,  nor  in  any  bibliog- 
raphy. There  was  a  copy  in  the  Jefferson  Library,  but  it  was  lost  in  the  fire  of  1839, 
and  the  above  is  the  only  copy  I  have  been  able  to  trace. 

"From  the  first  view  I  had  of  the  report  from  Phila.  I  had  some  strong  objections  to 
it — but  as  I  had  no  inclination  to  inlist  myself  on  either  side,  made  no  communication  or 
positive  declaration  of  my  sentiments  until  after  the  convention  met — being  however 
desirous  to  communicate  them  to  my  constituents,  I  address'd  the  enclos'd  letter  to  them, 
with  intention  of  giving  them  a  view  thereof  eight  or  ten  days  before  it  met,  but  the  im- 
pression was  delayed  so  long,  and  so  incorrectly  made,  and  the  whole  performance  upon 
re-examination  so  loosely  drawn  that  I  thought  it  best  to  suppress  it.  There  appear'd  like- 
wise to  be  an  impropriety  in  interfering  with  the  subject  in  that  manner  in  that  late  stage 
of  the  business.  I  enclose  it  you  for  your  perusal  &  comment  on  it." — Letter  of  Monroe, 
Fredericksburg,  July  12,  1788. 

[Montgomery  (James).] 

Decins's  /  Letters  /  on  the/  Opposition  /  to  the /New  Constitution  /  in/  Vir- 
ginia,/ 1789.  /  Richmond:/  Printed  by  Aug.  Davis. 

8vo.  pp.  134.  C.     126 

"Written  by  Dr.  Montgomery,  except  the  dedication,  which  was  by  John  Nicholas,  of 
Albemarle.  MS.  notes  by  John  Nicholas."  MS.  note  by  Jefferson,  in  his  own  copy  now 
in  the  Congressional  Library. 

This  volume  includes,  not  only  the  Letters  signed  Decius,  contributed  to  the  Virginia 
Independent  Chronicle,  between  December,  1788,  and  July,  1789,  but  also  many  answers  to 
the  same,  signed  "Juvenal,"  "  Philo  Pat.  Pat.  Patria,"  "Antl  Decius,"  "  Houestus,"  and 
others. 

It  is  a  most  scathing  attack  on  the  Anti-Federalists  in  Virginia,  and  especially  on  their 
leader,  Patrick  Henry.  Perhaps  nothing  illustrates  better  the  rarity  and  difficulty  of  find- 
ing the  pamphlets  of  this  period  than  the  fact  that  Mr.  Tyler,  so  well  read  in  American 
literature,  has  in  his  Life  of  Patrick  Henry  entirely  overlooked  this  most  plain-spoken  lay- 
ing bare  of  the  motives  and  actions  of  Henry,  of  which  I  have  been  able  to  discover  only  a 
single  (imperfect)  copy. 

I  have  been  able  to  find  nothing  concerning  Dr.  Montgomery,  except  that  he  was  a 
member  of  the  Virginia  Convention.  The  so-called  third  edition  is  under  John  Nicholas 
—No.  133. 

"  Native  of  Boston:'     See  No.  104. 
New  Jersey  Journal. 

Minutes/ of  the/ Convention /of  the/ State  of  New  Jersey,  /  Holden  at  Tren- 
ton the  11th  Day  of  December  1787.  /  Trenton  :  /  Printed  by  Isaac  Collins,  Printer 
to  the  State.  /  m,dccc,lxxxviii. 

4to.  pp.  31.  p.  H.  S.     127 

750  copies  printed. 

New  Jersey  Journal. 

Minutes /of  the/  Convention/  of  the/  State  of  New  Jersey,/  Holden  at  Tren- 
ton the  11th  Day  of  December  1787.  /  Trenton :  /  Printed  by  Isaac  Collins,  Printer 
to  the  State./    m,dcc,lxxxviii. /    Trenton— Reprinted  hy  Clayton   L.  Traver, 

MDCCCLXXXVIII. 

4to.  pp.  31.  128 


APPENDIX.  741 

New  York  Debates. 

The  /  Debates  /  and  /  Proceedings /  of  the  /  Convention  /  of  the  /  State  of  New- 
York,  /  Assembled  at  Ponghkeepsie,  /  on  the  17th  June,  1788./  To  deliberate  and 
decide  on  the  Form  of  Federal  Govern-/  ment  recommended  by  the  General  Con- 
vention at/  Philadelphia,  on  the  17tb  September,  1787./  Taken  in  short  hand./ 
New-York  :  /  Printed  and  sold  by  Francis  Chikls.  /  m,dcc,lxxxviii. 

8vo.  pp.  (2),  144.  N.  S.     129 

From  a  letter  in  the  Lamb  papers  (N.  Y.  Historical  Soc.)  it  appears  probable  that  at 
least  Hamilton,  Jay,  and  Lansing  revised  their  speeches,  though  Francis  Childs,  the  reporter, 
in  his  preface,  virtually  says  that  no  such  revision  took  place.     It  is  reprinted  in  Elliot,  ii. 

New  York  Journal. 

Journal  /  of  the  /  Convention  /  of  the/  State  of  New-York  ;  /  Held  at  Pongh- 
keepsie, iu  Dutchess  County,  the  17th  of  June,  1788.  /  Ponghkeepsie :  /  Printed  by 
Nicholas  Power,  a  few  rods  East  from  the  Court-house.     [1788.] 

4to.  pp.  86.  S.     130 

New  York. 

State  of  New  York/  In  Assembly,  January  31st,  1788. 

Fo.  broadside.  S.  D.     181 

The  act  calling  a  State  convention. 

New  York. 

An  Act  /  for  appointing  Deputies  from  this  Commonwealth  to  a  Convention  / 
proposed  to  be  held  in  the  City  of  Philadelphia  in  May  next,  for/  the  purpose  of 
Revising  the  Fcederal  Constitution.  / 

Fo.  broadside.  S.  D.     132 

"Native  of  Virginia."     See  No.  125. 
[Nicholas  (John).] 

[i  title]  Introduction  /  and  Concise  View  of/  Decins's  Letters,  /  With  the  Title- 
page,  and  the  Substance  and  contents  of  the  whole  work,  /  Hereafter  to  be  pub- 
lished at  full  length  iu  a  volume/  .  .  . 

Decius's  Letters,/  on  the  /  opposition  to  the/  Federal  Convontiou,/in  Virginia:  / 
Written  iu  1788  and  1789./  The  Third  Edition./  With /a  new  Introduction,/ 
and  additional  pieces  and  notes,  /  on  the  /  Principles  and  Operation  of  Party  Spirit 
since.  /  With  an  Appendix,  /  consisting  of/  Various  Interesting  Letters,  &c.  /  from 
Washington,  Jefferson,  Madison,  /  and  other  High  Characters,  /  iu  support  of  the 
last  Letters ;  /  Written  in  1818.  /  Richmond:/  Published  by  the  Author.  /  Printed 
at  the  office  of  the  Virginia  Patriot./  1818. 

8vo.  pp.  48.  B.  A.     133 

"Written  by  John  Nicholas,  Esqr.  formerly  a  member  of  Congress  from  Virginia  now 
resident  in  the  State  of  New  York.    Boston  25  Sept  1818  W.  S.  Shaw  Sec.  Bost.  Athen." 

Sir.  Shaw  probably  derived  his  note  given  above  from  John  Adams,  whose  copy  this 
was. 
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The  first  edition  (No.  126)  is  referred  by  Jefferson,  apparently  on  Nicholas'  own  author- 
ity, to  Dr.  Montgomery,  so  that  we  seemingly  have  Jefferson  giving  the  authorship  to  Mont- 
gomery, and  Adams  giving  it  to  Nicholas.  They  may  both  be  right,  however,  for  the  above 
pamphlet  is  merely  the  prospectus  of  a  new  edition,  and  therefore  might  be  written  by  an 
entirely  different  man  from  the  author. 

The  prospectus  was  issued  immediately  after  the  appearance  of  Wirt's  Life  of  Patrick 
Henry,  with  the  avowed  purpose  of  neutralizing  that  rose-colored  narrative.  It  was  never, 
however,  carried  further  than  the  prospectus. 

[Nicholson  (John).] 

A  /  View  /  of  the  /  Proposed  Constitution  /  of  the  /  United  States,  /  as  agreed  to 
by  the/  Convention/  of  Delegates  from  several  States  at  Philadelphia,  the  17th 
Day  of  September, /  1787  —  Compared  with  the  present  Confederation./  With 
sundry  Notes  and  Observations.  /  Philadelphia:/  Printed  by  E.  Aitken  &  Son,  at 
Popes  Head/  in  Market  Street./  m.dcc.lxxxvii. 

Svo.  pp.  37.  B.  A.,  N.,  B.     134 

A  comparison  in  parallel  columns  between  the  Articles  of  Confederation  and  the  pro- 
posed Constitution,  with  Anti-I'ederal  notes. 

North  Carolina  Journal. 

Journal  /  of  the  /  Convention  /  of  the  /  State  of  North  Carolina.  /  At  a  Conven- 
tion begun  and  held  at  Fayetteville,  on  the  Third  Monday  of  November,  One 
Thousand  Seven  Hundred  and  Eighty  Nine,  agreeable  to  the  Resolutions  of  the 
Last  General  Assembly,  bearing  Date  the  Seventeenth  of  November,  one  Thousand 
Seven  Hundred  and  Eighty  Eight.  .  .  .  [Colophon]  Edeuton:  /  Printed  by  Hodge 
&  Wills,  /  Printers  to  the  State. 

4to.  pp.  16.  135 

This  Convention  adopted  the  Federal  Constitution.  There  is  a  copy  of  this  very  rare 
pamphlet,  together  with  the  original  minutes,  in  the  office  of  the  Secretary  of  State  of 
North  Carolina.   It  was  reprinted  in  full  by  the  State  Chronicle,  of  Raleigh,  Nov.  15,  1SS9. 

North  Carolina  Amendments. 

State  of  North  Carolina: /In  Convention,  August  1,  1788. 

Fo.  1  1.  S.     136 

The  Declaration  of  Rights,  and  Amendments,  of  the  first  Convention  of  North  Carolina. 

North  Carolina  Debates. 

Proceedings/  and  /Debates/  of  the/  Convention/  of  /North-Carolina,  /Convened 
at  Hillsborough  on  Monday  the  21st  Day  /  of  July,  1788,  for  the  Purpose  of  delib- 
erating/ and  determining  on  the  Constitution  recom- /mended  by  the  General  Con- 
vention at  Philadel-/phia  the  17th  Day  of  September  1787./  To  which  is  pre- 
fixed /  The 'said  Constitution.  /  Edeuton  :  /  Printed  by  Hodge  &  Wills,  Printers 
to  the  State.  /  m,dcc,lxxxix. 

Bvo.  pp.  280.  N.,  C,  S.,  A.  A.  S.     137 

Reported  by  David  Robertson.  1000  copies  printed  at  the  expense  of  a  few  Federalists 
for  distribution  among  the  people.  Reprinted  in  Elliot,  iv,  1 .  The  debates  of  the  second  Con- 
vention are  only  to  be  found,  in  fragmentary  condition,  in  the  North  Carolinapapors  of  that  date. 
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Observations  leading  to.     See  Nos.  109-12. 
Observations  on  the  New  Constitution.     See  Nos.  87-89. 

Observations  /  on  the/  Proposed  /  Constitution  /  for  the  /  United  States  of  Amer- 
ica. /  Clearly  Shewing  it  to  be  a  complete  System  /  of/  Aristocracy  and  Tyranny, 
and  /  Destructive  /  of  the  /  Rights  and  Liberties  /  of  the  /  People.  /  Printed  in  the 
State  of  New-York,  /  m,dcc,lxxxviii. 

8vo.  pp.  126.  S.,B.,  B.  A.     138 

An  Anti-Federal  compilation,  containing: 

Address  and  Reasons  of  Dissent  of  the  Minority  of  the  Convention  of  Pennsylvania 

(No.  2  infra.) 
Letter  of  Edmund  Randolph  (No.  146  infra.) 
Letters  of  Centiuel. 
The  Constitution. 
Two  hundred  and  twenty-five  copies  were  distributed  by  the  New  York  Anti-Federal 
committee  to  the  local  county  committees  of  the  State. 

The  "  Letters  of  Centinel,"  were  by  Samuel  Bryan,  of  Philadelphia,  and  appeared  orig- 
inally  in  The  Independent  Gazetteer  of  that  city.  The  letters  were  exceedingly  personal,  and 
especially  severe  on  Washington  and  Franklin;  so  it  is  rather  amusing  to  find  Bryan  writ- 
ing to  George  Clinton  in  1790  and  requesting  that  he  use  his  influence  with  Washington 
to  obtain  for  his  father  a  judgeship  in  the  new  government,  and  using  his  authorship  of 
the  letters  as  the  reason  for  Clinton's  furthering  his  request. 

Observations  upon.     See  No.  125. 

Ode,  An.     See  No.  10. 

"  Officer  of  the  late  Continental  Army.''     See  Nos.  79-8. 

"  Old  Whig,  An."     See  Nos.  85-6. 

Order  of  Procession,  /  In  Honor  of  the  Establishment  of  the  Constitution  of  the 
United  States.  /  To  parade  .  .  .  Friday  the  4th  of  July,  1788.  / /  Philadel- 
phia :  /  Printed  by  Hall  and  Sellers. 

Fo.  1  I.  139 

Pennsylvania  Debates. 

Debates/  of  the/  Convention,  /  of  the/  State  of  Pennsylvania,/  on  the/  Con- 
stitution, /  proposed  /  for  the  /  Government  /  of  the  /  United  States.  /  In  Two  Vol- 
umes. /  Vol.  I  /  Taken  accurately  in  Short-Hand,  by  /  Thomas  Lloyd,  /  .  .  .  / 
.  .  .  /  Printed  by  Joseph  James,  /  iu  Philadelphia,  A.D.  m.dcc.lxxxviii. 

8vo.  pp.  147,  (3).  p.  L.     140 

All  ever  published,  being  only  the  speeches  of  M'Kean  and  Wilson,  on  the  Federal  side 
of  the  argument.    It  is  reviewed  in  The  American  Magazine,  262.    See  Nos.  1-2,  and  116. 

Pennsylvania  Journal. 

Minutes/  of  the/  Convention/  of  the/  Commonwealth  /of/  Pennsylvania,  / 
which  commenced  at  Philadelphia,  on  Tuesday,  the/  Twentieth  Day  of  Novem- 
ber, One  Thousand  /  Seven  Hundred  and  Eighty-Seven,  /  for  the  purpose  of/  Tak- 
ing into  Consideration  the  Constitution  framed  by/  the  late  Fcederal  Convention 
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for  the  /  United  States  of  America.  /  Philadelphia :  /  Priuted  by  Hall  and  Sellers, 
in  Market-street.  /  m,dcc,lxxxvii. 

Fo.  pp.  28.  P.  H.  S.,  II.     141 

Pennsylvania  Resolution. 

[Resolution  of  the  Pennsylvania  General  Assembly,  September  29,  1787.] 

142 

The  resolve  for  holding  a  Convention  to  discuss  the  Constitution.  3000  copies  ordered 
to  be  printed,  1000  of  which  were  to  be  in  German. 

Pincknky  (Charles).     See  No.  84. 

Observations/  on  the/  Plau  of  Government  /  submitted  to  /  Federal  Conven- 
tion, /  In  Philadelphia,  on  the  28th  of  May,  1787.  /  By  the  Hon.  Charles  Pinckney, 
Esq.  l.l.d.  /  Delegate  from  the  State  of  South-Carolina.  /  Delivered  at  different 
Times  in  the  course  of  their  Discussions.  /  New  York  : — Priuted  by  Francis  Childs 
[1787]. 

4to.  pp.  27.  B.  A.,  N.,  M.,  A.,     143 

This  is  really  the  speech  of  Pinckney,  introducing  his  draft  of  a  constitution  iu  the 
Convention,  May  29,  1787,  which  for  some  reason  was  omitted  by  both  Yates  and  Madison 
in  their  minutes.  Though  it  does  not  include  the  proposed  draft,  it  nevertheless  enables 
one  to  form  a  clear  idea  of  what  it  was,  and  proves  that  the  draft  furnished  by  Pinckney 
at  the  request  of  J.  Q.  Adams,  for  publication  in  the  Journal,  and  from  that  generally 
copied  into  other  places,  to  be  fictitious  in  both  form  and  substance.  See  Tlie  Nation  for 
May  23,  and  June  13,  1895. 

Plan  of  the  New  Constitution.     See  Nos.  22-3. 

"  Plain  Dealer."     See  No.  84. 

"  Plebeian,  A."     See  Nos.  150-1. 

Proceedings  of  the  Federal  Convention.     See  Nos.  24-5. 

[Ramsay  (David).] 

An  /  Address  /  to  the  /  Freemen  /of/  South  Carolina,  /  on  the  Subject  of  the  / 
Federal  Constitution,  /  Proposed  by  the  Convention,  which  met  in  /  Philadelphia, 
May,  1787.  /  Charleston,  /Printed  by  Bowen  and  Co.,  No.  31,  Bay. 

ICmo.  pp.  12.  C.     144 

Signed  Civis.     Reprinted  in  Ford's  Pamphlets  on  the  Constitution. 

Ramsay  (David). 

[An  Address  to  the  Freemen  of  South  Carolina,  on  the  subject  of  the  Federal 
Constitution.     Brooklyn,  N.  Y. :  1888.] 

8vo.  pp.  10.  145 

A  few  copies  separately  printed  from  No.  82. 

Randolph  (Edmund). 

A/  Letter/  of  his  Excellency  /  Edmund  Randolph,  Esquire,  /  on  the/  Federal 
Constitution.  /  Richmond,  October  10,  1787. 

16mo.  pp.  16.  P.  L.     146 
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This  is  the  caption  of  the  third  page.  It  is  preceded  by  a  letter  "  To  the  Pi-inter,"  and 
two  other  letters. 

Reprinted  in  Ford's  Pamphlets  on  the  Constitution  and  in  No.  108. 

Randolph  (Edmund). 

[Letter  on  the  Federal  Constitution,  October  16, 1787.  By  Edmund  Randolph. 
Brooklyn,  N.  Y. :  1888.] 

8vo.  pp.  18.  147 

A  few  copies  separately  reprinted  from  No.  82. 

The  /  Ratifications  /  of  the  /New  Feederal  Constitution,  /  together  with  the/ 
Amendments,  /  proposed  by  the  /  Several  States.  /  .  .  .  /  Richmond :  /  Printed  by 
Aug.  Davis  /  m,dcc,lxxxviii. 

12mo.  pp.  (4),  32.  A.  A.  S.     148 

Remarks  on  the  Address.     See  Wo.  163. 

Remarks  on  the  proposed  Constitution.     See  Nos.  94-5. 

Results  of  the  Debates.     See  No.  26. 

A  Review  of  the  Constitution  Proposed  by  the  late  Convention,  Held  at  Phila- 
delphia, 1787.    By  a  Federal  Republican Philadelphia:  Priuted  by  Robert 

Smith  and  James  Prang.     1787. 

8vo.  pp.  39.  149 

A  copy  was  sold  in  the  O'Callaghan  sale  (lot  668),  and  one  is  mentioned  in  the  Bow- 
doin  College  Library  Catalogue,  which  cannot  now  be  found.  Otherwise  I  have  seen  no 
mention  of  this  pamphlet  except  in  the  original  advertisements,  from  which  the  above 
title  is  taken. 

Roane,  S.     See  No.  84. 

Robertson,  David.     See  Nos.  137  and  157-8. 

Russell,  Benjamin.     See  Nos.  123-4. 

Secret  Proceedings.     See  Nos.  169-72. 

Sherman,  R.     See  No.  84. 

[Smith  (Melancthon).] 

An  /  Address  /  to  the  /  People  /  of  the  /  State  of  New-York :  /  Shewing  the  ne- 
cessity of  making /Amendments/ to  the  /  Constitution,  proposed  for  the  United 
States, /  previous  to  its/ Adoption.  /  By  a  Plebeian.  /  Printed  [by  Robert  Hodge, 
in  New  York]  in  the  State  of  New  York,  /  m,dcc,lxxx,viii. 

8vo.  pp.  26.  B.  A.,  A.  A.  S.     150 

Reprinted  in  Ford's  Pamphlets  on  the  Constitution. 

Smith  (Melancthon). 

[An  Address  to  the  People  of  the  State  of  New  York :  Shewing  the  Necessity 
of  making  Amendments  to  the  Constitution.     Brooklyn,  N.  Y.,  1888.] 

8vo.  pp.  27.  151 

A  few  copies  separately  printed  from  No.  82. 
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South  Carolina  Legislature. 

Debates  /  which  arose  in  the  /  House  of  Representatives  /  of  South  Carolina,  / 
on  the  Constitution  framed  for  the/  United  States,/  by  a  Convention  of  Dele- 
gates, /  Assembled  at  Philadelphia.  /  Charleston :  /  Collected  by  E.  Haswell,  and 
published  at  the  City  Gazette  /  Printing  Office,  No.  47,  Bay.  /  m,dcc,lxxxviii. 

4to.  pp.  55.  13.  A.      152 

South  Carolina  Legislature. 

Debates/  which  arose  in  the  /  House  of  Representatives/  of/  South-Caroliua,/ 
on  the  Constitution  framed  for  the  United  States,/  by  a  /  Convention  of  Dele- 
gates assembled  at  Philadelphia.  /  Together  with  such  /  notices  of  the  Conven- 
tion /  as  could  be  procured.  /  ...  /  ...  /  ...  /  ...  /  Charleston  :  /  Printed  by 
A.  E.  Miller, /No.  4  Broad  Street./  1831. 

8vo.  pp.  (4),  95.  JI.     153 

The  first  edition  of  Elliot's  Debates  contained  nothing  relating  to  South  Carolina,  and 
this  volume  was  prepared  by  some  citizen  of  the  State  to  piece  out  the  omission.  In  the 
later  editions  o£  Elliot,  he  reprinted  this  volume  entire. 

State  of  North  Carolina.     See  No.  136. 

Stone,  Frederick  D.     See  No.  116. 

Sullivan,  James.     See  No.  84. 

Supplement  to  the  Independent  Journal.     See  No.  27. 

"  Sydney."     See  No.  84. 

Thoughts  upon  the  Political.     See  No.  104. 

To  the  Citizens  of  Philadelphia.     See  No.  79. 

Tucker  (John  Randolph). 

The  History  /  of  the  /  Federal  Convention  of  1787  and  its  Work.  /  An  Ad- 
dress/delivered before  the  graduating  classes  /  at  the/  Sixty-third  Anniversary/ 
of  the  /  Yale  Law  School,  /  on  /  June  28th,  1887  /  by  /  Hon.  John  Randolph 
Tucker,  LL.  D.  /  New  Haven  :  /  Published  by  the  Law  Department  of  Yale  Col- 
lege. /  1887. 

8vo.  pp.  54.  II.     154 

United  States.     See  Nos.  6-7. 

Various/ Extracts /on  the/  Foederal  Government,  /  proposed  by  the  Conven- 
tion /  held  at  /  Philadelphia.  /  Richmond:/  Printed  by  Aug.  Davis. 

16mo.  pp.  64.  P.  L.     155 

Contains  Tench  Coxe's  "Letters  by  an  American  Citizen,"  two  of  Samuel  Bryan's 
"  Letters  of  Centinel,"  Wilson's  Speech,  Lee's  and  Gerry's  letters,  Mason's  Objections,  and 
Franklin's  speech. 

A  View  of  the  Proposed  Constitution.     See  No.  134. 
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Virginia.     Act  calling  Convention. 

Virginia,  to  wit :  /  General  Assembly  begun  and  held  at  the  Capitol  in  the 
city  of/  Richmond  on  Monday  the  fifth  day  of  October,  in  the  year/  of  our  Lord, 
one  thousand  seven  hundred  and  eighty-seven.  /  An  Act/  concerning  the  conven- 
tion to  be  held/  in  June  next.  /  Passed  December  12th,  1787. 

Fo.  broadside.  S.     156 

Virginia  Debates.     1788-9. 

Debates  /  and  other  /  Proceedings  /  of  the  /  Convention  /  of/  Virginia,  /  Con- 
vened at  Richmond,  on  Monday  the  2d  day  of  /  June,  1788,  for  the  purpose  of  de- 
liberating on  the  /  Constitution  recommended  by  the  Grand  Federal  /  Conven- 
tion. /  To  which  is  prefixed,  /  the  /  Federal  Constitution.  /  Petersburg :  /  Printed 
by  /  Hunter  and  Prentis.  /  m,dcc,lxxxviii. 

3  vols.  Svo.  pp.  194;  195;  228.  N.,  C,  B.  A.     157 

The  imprints  ot  volumes  II.  and  III.  vary  slightly  from  the  above,  being  -+-  /  Federal 
Constitution.  /  Volume  II.  [III].  Petersburg :  /  Printed  by  William  Prentis,  /  m,dcc,lxxxix.  / 

Printed  without  being  proof-read.  In  1805  it  was  already  described  as  a  rare  book, 
and  at  present  is  only  equalled  in  rarity  in  the  state  debates  by  those  of  North  Carolina. 
Volumes  two  and  three  are  of  much  greater  rarity  than  the  first. 

Virginia  Debates.     Richmond.     1805. 

Debates/  and/  other  Proceedings/  of  the/  Convention  of  Uirginia,  [sic]  con- 
vened at  Richmond,  on  Monday  the  second  day  of  June,  /  1788,  for  the  purpose  of 
deliberating  on  the  Con-  /  stitutiou  recommended  by  the  grand  /  Federal  Conven- 
tion./ To  which  is  prefixed/  the  Federal  Constitution./  Taken  in  short  hand,/ 
by  David  Robertson — of  Petersburg.  /  Secoud  Edition.  /  Richmoud :  /  Printed  at 
the  Enquirer-Press/  for  Ritchie  &  Worsley  and  Augustine  Davis./  1805. 

8vo.  pp.  viii,  411.  N.,  C,  A.  A.  S.     158 

This  edition  was  corrected,  and  compared  with  a  portion  of  the  original  stenographic 
notes,  by  the  reporter. 

Virginia  Journal. 

Journal  /  of  the  /  Convention  /of/  Virginia;  /  held  in  the  /  City  of  Rich- 
moud, /  on  the  /  First  Monday  in  June,  /  in  the  Year  of  our  Lord  One  thousand 
seven  hundred  and  /  Eighty-eight.  /  Richmond :  /  Printed  by  Thomas  W.  White,  / 
Maiu-st.  opposite  the  Bell  Tavern./  1827. 

8vo.  pp.  39.  B.  A.,  P.     159 

Walker  (Joseph  B.). 

Birth  of  the  Federal  Constitution/  A  History/  of  the  /  New  Hampshire  Con- 
vention /  for  the  investigation,  discussion,  and  decision  /  of  the  /  Federal  Constitu- 
tion: /  and  of  the  /  Old  South  Meeting-  House/  of  Concord,  /  In  which  it  was 
Ratified  by  the  Ninth  State,  and  thus  /  Rendered  Operative,  at  one  o'clock  p.m., 
on  /Saturday  the  21st  day  of  June,/  1788  /By  Joseph  M.  Walker/.  .  .  ./Boston: 
Cupples  &  Hurd,  Publishers.  /  1888. 

12mo.  pp.  .<,  (2),  128,  plate.  160 
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Weakness  of  Brutus.     See  Nos.  164-5. 

[Webster  (Noah).] 

Au  /  Examination  /  into  the  /  leading  principles  /  of  the  /  Federal  Constitu- 
tion /  proposed  by  the  late  /  Convention  /  held  at  Philadelphia.  /  With  /  Answers 
to  the  principal  objections  /  that  have  been  raised  against  the  system.  /  By  a  Citi- 
zen of  America,  j  ...  I  ...  I  Philadelphia:  /  Printed  and  sold  by  Pritchard  & 
Hall,  in  Market  Street,  /  the  second  door  above  Laetitia  Court.  /  m.dcc.lxxxvii. 

8vo.  pp.  55.  C,  B.  A.,  P.,  H.     161 

Reprinted,  from  the  Author's  annotated  copy,  in  Ford's  Pamphlets  on  the  Constitution. 

Webster,  Noah. 

[An  Examination  into  the  leading  principles  of  the  Federal  Constitution. 
Brooklyn,  N.  Y. :  1887.] 

8vo.  pp.  41.  162 

A  few  copies  separately  printed  from  No.  82. 

[Webstek  (Pelatiah).] 

Remarks  /  on  the  /  Address  of  Sixteen  Members  /  of  the  /  Assembly  of  Pennsyl- 
vania, /  to  their  /  Constituents,  /  Dated  September  29, 1787.  /  With  some  Strictures 
on  the  Objections  to  the/  Constitution,/  Recommended  by  the  late  Federal  Con- 
vention, /  Humbly  offered  to  the  Public /By  a  Citizen  of  Philadelphia./  Phila- 
delphia :  /  Printed  by  Eleazer  Oswald,  at  the  Coffee-House.  /  m,dcc,lxxxvii. 

8vo.  pp.  28.  B.  A.,  M.     163 

Also  (abridged)  in  Webster's  Political  Essays,  and  (entire)  in  No.  116. 

[Webster  (Pelatiah).] 

The  Weaknesses  of  Brutus  exposed  :  /  or  some  /  Remarks  /  in  /  Vindication  of 
the  Constitution/  proposed  by  the  late/  Federal  Convention,  /  against  the/  Objec- 
tions and  gloomy  Fears  of  that  Writer  /  Humbly  offered  to  the  Public/  By/ A  Citi- 
zen of  Philadelphia./  Philadelphia/ Printed  for,  and  to  be  had  of  John  Spar- 
hawk,  Market-Street,  /  near  the  Court  House  /  m.dcc.lxxxvii. 

8vo.  pp.  23.  B.  A.,  A.  A.  S.,  M.     164 

Reprinted  in  Webster's  Political  Essays,  and  in  Ford's  Pamphlets  on  the  Constitution. 
In  reprinting  this  pamphlet  the  compiler  suggested,  with  a  question  mark,  that  Brutus 
was  written  by  Thomas  Tredwell,  having  found  that  he  used  that  signature  to  a  news- 
paper essay  published  in  1789.  He  has  since  found  that  they  were  from  the  pen  of 
Robert  Yates,  member  of  the  Federal  Convention  from  New  York. 

Webster  (Pelatiah). 

[The  Weakness  of  Brutus  exposed :  or  some  Remarks  in  Vindication  of  the 
Constitution  proposed  by  the  late  Federal  Convention.     Brooklyn  [N.  Y.  :  1888]. 

8vo.  pp.  15.  •  165 

A  few  copies  separately  printed  from  No.  82. 
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We  the  People.     See  Nos.  8-11,  28. 
Williams,  W.     See  Xo.  84. 

Williamson  (Hugh). 

Address  to  the  Freemen  of  Edenton  and  the  County  of  Clio-wan,  etc.  on  the 
New  Plan  of  Government. 

8vo.  166 

Title  from  the  N.  Y.  Historical  Society  Catalogue,  but  an  ewmination  shows  it  to  be 
merely  a  newspaper  clipping  mounted  on  sheets  of  writing-paper.     See  No.  84. 

Wilson  (James).     See  also  Nos.  3,  115,  155. 

Substance  of  an  Address/  to  a/  meeting  of  the  Citizens  of  Philadelphia,  /  de- 
livered, October  sixth,  mdcclxxxvii,  /  by  the  honorable  /  James  Wilson,  Esquire, 
one  of  the  delegates  from  the  State  of  Pennsylvania  to  the  /  late  Continental  Con- 
vention.    [Brooklyn,  N.  Y. .  1888.] 

8vo.  pp.  7.  167 

A  few  copies  separately  printed  from  No.  82. 

"  Mr.  Wilson's  speech  is  read  with  much  approbation  here  by  one  party ;  the  other 
party  see  nothing  but  nonsense  in  it." 
"  It  has  varnished  an  iron  trap." 

Wilson  (James). 

The  Substance/ of  a  /  Speech/  delivered  by /James  Wilson,  Esq.  /  Explana- 
tory of  the  general  Principles  of  the  proposed  /  Federal  Constitution  ;/  Upon  a 
Motion  made  by  the  /  Honorable  Thomas  McKean,  /  in  the  Convention  of  the  State 
of  Pennsylvania.  /  On  Saturday  the  24th  of  November,  1787./  Philadelphia:/ 
Printed  and  Sold  by  Thomas  Bradford,  in  Front-Street,  /  four  Doors  below  the 
Coffee-House,  mdcclxxxvii. 

8vo.  pp.  10.  168 

Reported  by  Alexander  J.  Dallas,  editor  of  The  Pennsylvania  Herald.  Thomas  Lloyd 
charged  Dallas,  in  a  communication  to  the  papers,  with  misrepresenting  what  Wilson  had 
said. 

Winthrop,  J.     See  Ko.  84. 

Yates  (Robert).     Secret  Proceedings.     Albany.     1821. 

Secret/ Proceediugs  and  Debates  /  of  the  /  Convention/ assembled  at  Phila- 
delphia, in  the  Year  1787,  for  the  purpose  /  of  forming  the  /  Constitution  /of/  the 
United  States  of  America.  /  From  the  Notes  taken  by  the  late  Robert  Yates,  Esq. 
Chief/  Justice  of  New-York,  and  copied  by  John  Lansing,  Jun.  /Esq.  late  Chan- 
cellor of  that  State,  Members  /  of  that  Convention.  /  Including/  "The  Genuine  In- 
formation," laid  before  the  Legislature  of/ Maryland,  by  Luther  Martin,  Esq.  then 
Attorney  Gen-  /  eral  of  that  State,  and  a  member  of  the  same  /  Convention.  /  Also,  / 
other  Historical  Documents  relative  to  the  Federal  Compact  /  of  the  North  Ameri- 
can Union./  Albany :/ Printed  by  AVebstcrs  and  Skinners, /At  their  Book-store, 
in  the  White  House,  coiner  of  State  and  Pearl  Streets.  /  1821. 

8vo.  pp.  308.  169 
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An  outline  of  Yates'  Minutes  appeared  in  Hall's  American  Law  Journal,  iv,  563, 1813. 

Yates  was  a  member  of  the  Federal  Convention,  and  though  his  memorandum  only  is  to 
July  5,  at  which  time  lie  left  the  Convention,  it  is  only  second  to  Madison's  Debates  in  im- 
portance.    It  is  noticed  in  Taylor's  New  Views  of  the  Constitution. 

This  first  edition  is  by  no  means  a  common  volume.     See  also  No.  84. 

Yates  (Robert).     Secret  Proceedings.     Washington.     1836. 

Secret  /  Proceedings  and  Debates  /  +  /  Washington  : '/  Printed  for  G.  Temple- 
man,  /  Bookseller  and  Stationer,  Pennsylvania  Avenue.  /  1836. 

8vo.  pp.  308.  170 

Yates  (Robert).     Secret  Proceedings.     Richmond.     1839. 

Secret  /  Proceedings  and  Debates  /  +  /  Richmond,  Va.  /  Published  by  "Wilbur 

Curtiss./  1839. 

8vo.  pp.  xi,  335. 

Yatks  (Robert).     Secret  Proceedings.    Louisville.     1844. 

Secret /  Proceedings  and  Debates/ +/ Louisville,  Ky.  /  Published  by  Alston 

Mygatt./  1844. 

8vo.  pp.  xi,  335.  171 

Also  copies  dated  1845. 

Yates  (Robert).     Secret  Proceedings.     Cincinnati. 

Secret  /  Proceedings  and  Debates,  /  +  /  Cincinnati.  /  Published  by  Alston  My- 
gatt./ [184—?] 

8vo.  pp.  xi,  335.  172 
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Northern  Centinel  or  Lansingburg  Advertiser. 
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Essays  in  Newspapers. 

This  list  is  only  of  those  essays  to  which  some  clue  of  authorship  has  been  found. 
When  written  under  a  pseudonym,  it  is  added. 

Brackenridge,  Hugh  Henry. 

Pittsburg  Gazette. 

Bryan,  Samuel.  "Centinel." 

Independent  Gazetteer. 

Carroll,  Daniel.  "  A  Friend  to  the  Constitution." 

Maryland  Journal. 

Chase,   Samuel.  "Caution." 

Maryland  Journal. 

Clinton,  De  Witt.  "  A  Countryman." 

New  York  Journal. 
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Clinton,  George. 

New  York  Journal. 
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Independent  Gazetteer. 

Coxe,  Tench. 

Pennsylvania  Gazette. 
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Davie,  William  Kichardson. 
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Independent  Gazetteer. 
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Jay,  John. 

Various  papers. 
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"  Philo-Pnblius." 

"  Publicola." 
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"Publins." 
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"A.  B." 
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"  The  Examiner." 
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Martin,  Luther. 
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Madison,  James. 
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Eaudolph,  Thomas  Maun. 

Virginia  Independent  Chronicle. 
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Federal  Convention — Histories. 


Anecdotes  of  the  Federal  Convention,  in.  Living  Age,  sxv,  557. 
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Bledsoe  (A.  T.)     North  and  South  in  the  Convention  of  1787,  in  Southern  Iievinu, 

(new  series),     ii,  359. 
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Jameson  (J.  A.)     The  Constitutional  Convention.     N.  Y. :  v.  d. 
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xxxiv,  746. 
Martin  (L.)     Genuine  Information,  No.  119. 
Sparks  (J.)     Convention  of  1787,  in  North  Am.  Rev.,  xxv,  249. 
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Federal  Convention — Proceedings. 

Journal,  Acts  and  Proceedings  of  the  Convention. 

King  (E.)     Minutes  of  Debates. 

Madison  (J.)     Minutes  of  Debates. 

Martin  (L.)     Genuine  Information. 
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Pinckney  (C.)     [Spurious]  plan  of  Government. 
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Resolutions  referred  to  the  Committee  of  Detail,  July  26,  1787. 

Virginia  Resolutions,  May  29,  1787. 

Federal  Convention — Biograiiliies  of  attending  Members. 
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Carson  (H.  L.)    History  of  the  Celebration  of  the  100th  anniversary  of  the  adoption 

o£  the  Constitution.     Phila. :  1889. 
Ford  (P.  L.)     List  of  the  Members  of.     No.  69. 

Lamb  (M.  J.)     The  Framers  of  the  Constitution,  in  Mag.  of  Am.  IJisl.,  xiii,  313. 
Memorial  of  the  Constitutional_Centennial  Celebration.     Phila. :  1889. 
Official  Programme  of  the  Constitutional  Centennial  Celebration.     Phila. :  1 887. 

Baldwin,  Abraham. 

Barlow  (J.)  and  Baldwin  (H.),  in  Herring's  Nat.  Portrait  Gallery,  iv. 

Blair,  John. 

Biographia  Americana.     N.  Y. :  1825. 

Miller  (S.  F.)    The  Supreme  Court.     Phila. :  1877. 

Grigsby  (H.  B.)     Virginia  Convention  of  1776  (p.  70).     Richmond:  1855. 


APPENDIX.  757 

Brearly,  David. 
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Scharf  (J.  T.)     History  of  Western  Maryland. 
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Wain  (B.),  in  Sanderson's  Biography  of  the  Signers,  iv,  173. 

Simpson  (H.)    Lives  of  Eminent  Philadelphians  (p.  211).     Phila. :  1859. 

McMaster  (J.  B.)  and  Stone  (F.  D.),  p.  704  of  No.  92. 

Davie,  William  Richardson. 

Garden  (A.)    Anecdotes  of  the  American  Revolution.     Charleston  :  1822. 
Dubbard  (F.  M.),  in  Sparks'  American  Biography,  xxv. 
Davie  (A.  H.),  in  Herring's  Nat.  Portrait  Gallery,  iii. 
Southern  Literary  Messenger,  xiv,  510. 

Dickinson,  John. 

Armor  (W.  C.)     Lives  of  the  Governors  of  Pa.  (p.  234).     Phila. :  1-873. 

Budd  (T.  A.),  in  Herring's  Nat.  Portrait  Gallery,  iii. 

Cook  (F.  G.),  in  Atlantic  Monthly,  Jan.,  1890. 
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Sigourney  (L.  H.),  in  Herring's  Nat.  Portrait  Gallery,  iv. 
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Fitzsimmons,  Thomas. 
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American  Catholic  Historical  Researches,  Jan.,  1888. 
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758  CONSTITUTIONAL    HISTORY. 

Franklin,  Benjamin. 
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Welch  (T.)     Eulogy  on  .  .  .     Boston  :  1796. 

Hamilton . 
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Langdon,  John. 

Brewster  (C.  W.)    Rambles  about  Portsmouth  (1st  series,  364).     Portsmouth  :  1873. 

Lansing,  John. 
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Address  to  Citizens  of  Albany. 

[Coxe  (T.)]     Examination  of  the  Constitution. 

[Dickinson  (J.)]     Letters  of  Fabins. 

Duer  (W.)     Philo  Publius. 

[Hanson  (A.  C.)]     Remarks  on  the  Constitution. 

[Hamilton,  Madison,  and  Jay].     The  Federalist. 

[Jackson  (J.)]     Thoughts  upon  the  Political  Situation. 

[Jay  (J.)]     Address  to  People  of  N.  Y. 

[Ramsay  (D.)]     Address  on  the  Constitution. 

Randolph  (E.)     Letter  on  the  Constitution. 
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[Webster  (N.)]     Examination  of  the  Constitution. 
[Webster  (P.)]     Remarks  on  the  Address. 
[Webster  (P.)]     The  Weakness  of  Brutns. 
Williamson  (H.)     Address  to  the  Freemen. 
Wilson  (J.)     Speech  of  October  6th,  1787. 

Partisan  Pamphlets — Con. 

[Bryan  (S.)]     Letters  of  Centinel. 

[Gerry  (E.)]     Observations  ou  the  Constitution. 

[Lee  (R.  H.)]     Letters  of  a  Federal  Farmer. 

Letters  of  Bnitus. 

Martin  (L.)     Genuine  Information. 

Mason  (G.)     Objections  to  the  Constitution. 

Monroe  (J.)     Observations. 

[Nicholson  (J.)]     View  of  the  proposed  Constitution. 

Review  of  the  Constitution. 

[Smith  (M.)]     Address  to  the  People  of  N.  Y. 

Contests  in  the  States. 

See  also  "General  Works — Periodicals"  and  "Federal  Convention — Biographies  of 
attending  Members." 

New  Hampshire. 

Amory  (T.  C.)     Life  of  John  Sullivan.     Boston  :  1868. 

Barstow  (G.)    History  of  N.  H.     Concord:  1842. 

Belknap  (J.)     History  of  N.  H.     Various  editions. 

Biographies  of  the  Members  of  the  N.  H.  Convention  in  Bouton's  N.  H.  State  Rec- 
ord?, x,  8. 

Debates  (fragment)  in  Convention,     (ii,  202).     No.  30. 

Cotton  (W.  H.).     Elisha  Paine.     Concord,  N.  II.     1888. 

Proceedings  of  the  N.  H.  Hist.  Soc.  ii,  1. 

Batchelder  (A.  S.)     Correspondence  in  Granite  Monthly,  xli,  97. 

Fragment  of  Debate  in  N.  H.  Convention,  in  V.  H.  Gazette,  Feb.  20,  1788. 

Hall,  A.     Oration,  June  30,  1788,  No.  72. 

Journal  of  the  N.  H.  Convention,  in  Bouton's  N.  H.  Records,  x,  1. 
Also  in  Hist.  Mag.,  xiii,  257. 

Outlines  of  proceeding  of  the  first  session  of  Convention  in  N.  Y.  Journal,  Feb.  28, 
29,  March  3,  6,  1788. 

Peabody  (A.  P.)    Life  of  William  Plummer.     Boston:  1866. 

Sanborn  (E.  D.)     History  of  N.  H.     Manchester:   1875. 

Massachusetts. 

Ames  (Fisher).     Works  of  .  .  .     Boston:  1809  and  1854. 

Amory  (T.  C.)    Life  of  James  Sullivan.     Boston  :  1859. 

Austin  (G.  L.)    History  of  Massachusetts.     Boston:  1870. 

Barry  (J.  S.)    History  of  Massachusetts.     Boston:   1855. 

Belknap  Papers  [Mass.  Hist.  Soc  Coll.,  Vols.  II  &  III].    Boston:  1877. 

Bradford  (A.)     History  of  Massachusetts.     Boston :  1825. 
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Clason  (A.  W.)    Outlines  of  Debates  in  Mass.  Convention,  in  Mag.  of  Am.  History, 

xiv,  629. 
[Gerry  (E.)]     Observations  on  the  Constitution,  by  A  Columbian  Patriot,  No.  70. 
Historical  Magazine,  xvi,  258,  837. 

[Jackson  (J.)]     Thoughts  on  the  Political  Situation,  No.  82. 
Journal  of  the  Convention,  No.  99. 
Lodge  (H.  C.)     Life  of  George  Cabot.     Boston  :  1877. 
Parsons  (T.)     Minutes  of  Debates,  No.  99. 

Parsons  (T.,  Jr.)     Memoir  of  Theophilus  Parsons.     Boston:  1861. 
Procession  in  Boston,  No.  99. 
Russell's  Debates  in  the  Convention,  No.  97. 
Smith  (C.  C.)    History  of  the  Mass.  Convention,  in  Supplement  to  Boston  Post,  Sept. 

15,  1887. 
Warren  (E.)     Life  of  John  Warren.     Boston  :  1874. 
Wells  (W.  V.)     Life  of  Samuel  Adams.     Boston  :  1866. 

Rhode  Islaud. 

Arnold  (S.  G.)    History  of  the  State  of  R.  I.     N.  Y.  .  1859. 

Hitchcock  (E.)     An  Oration,  July  4,  1788,  No.  76. 

Minutes  of  R.  I.  Convention,  in  Staple's  R.  I.,  and  the  Continental  Congress  (p.  641). 

Providence :  1870. 
Peterson  (E.)     History  of  R  I.     N.  Y. :  1853. 
Staples  (W.  R.)    R.  I.  and  the  Constitution,  in  R.  I.  and  the  Continental  Congress. 

Providence:  1870. 

Connecticut. 

Baldwin  (S.)    Oration,  July  4th,  1788,  No.  4. 

Debates  in  the  Convention,  in  New  Haven  Gazelle,  1788. 

Debates  in  Convention  (fragment),  in  No.  30. 

Hollister  (G.  H.)     History  of  Conn.     New  Haven  :  1855. 

Johnson  (A.)     American  Commonwealths.     Connecticut.     Boston:  1887. 

Official  letter  from  Sherman  and  Ellsworth,  in  No.  30. 

New  York. 

Address  to  Citizens  of  Albany,  No.  81. 

American  Antiquarian,  iii,  1. 

Campbell  (W.  W.)    Life  of  De  Witt  Clinton.     N.  Y. ;  1849. 

Circular  Letter  of  Convention  (ii,  413)  of  No.  30. 

Debates  in  Convention,  No.  104. 

Dunlap  (W.)     History  of  N.  Y.     N.  Y. :  1840. 

[Hamilton,  Madison,  and  Jay].     The  Federalist,  No.  32. 

Hammond  (J.  B.)     Political  History  of  N.  Y.     Albany:  1842. 

Historical  Magazine,  xxii,  280. 

[Jay  (J.)]     Address  to  People  of  N.  Y.     No.  83. 

Jay  (W.)     Life  of  John  Jay.     N.  Y. :  1833. 

Jenkins  (J.  S.)     History  of  Political  Parties  in  the  State  of  N.  Y.     Auburn  :  1846. 

Journal  of  Convention,  No.  104. 

Leake  (I.  Q.)     Memoirs  of  John  Lamb.     Albany :  1857. 

Letters  of  Brutus,  No.  99. 

Macauley  (J.)     History  of  the  State  of  N.  Y.     Albany :  1842. 
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Official  letters  from  Tates  and  Lansing  (i,  480),  No.  30. 

Roberts  (E.  H.)     American  Commonwealth.     New  York.     Boston :  18S7. 

Sketch  of  the  Proceedings  of  the  Convention,  No.  80. 

[Smith  (M.)]     Address  to  the  People  of  N.  Y.,  No.  120. 

Stevens  (J.  A.)     N.  Y.  and  Federal  Constitution,  in  Mag.  of  Am.  Hist,  ii,  385. 

[Webster  (N.)]     Account  of  the  Procession,  No.  80. 

[Webster  (P.)]     The  Weakness  of  Brutus,  No.  133. 

Whitlock  (W.)    Life  of  John  Jay.     N.  Y. :  1887. 

New  Jersey. 

Address  to  the  Citizens  of  N.  J.  by  a  Jerseyman,  in  Carey's  Am.  Museum,  ii,  436. 

Gordon  (T.  F.)     History  of  N.  J.     Trenton :  1834. 

Minutes  of  the  Convention,  No.  102. 

Milford  (G.  S.)     History  of  N.  J.     Phila. ;  1851. 

Proceedings  of  the  Convention,  in  iV.  Y.  Journal,  Dec,  1787. 

Rauni  (J.  0.)     History  of  N.  J.     Phila. :  1877. 

Pennsylvania. 

Address  and  Dissent  of  Minority  of  Pa.  Convention,  No.  1. 
[Bryan  (S.)]     Letters  of  Centinel,  Nos.  92  and  97. 
[Coxe  (T.)]     Examination  of  the  Constitution,  No.  21. 
Debates  in  the  Convention,  No.  92. 
Debates  in  the  Convention  (fragment),  No.  110. 

Also  in  No.  30,  ii,  415. 
Egle  (W.  H.)    Biographical  Sketches  of  Members  of  the  Pa.  Convention,  in  Pa.  Mag. 

of  History  and  Biography,  x  and  xi. 
Also  in  No.  92. 
Graydon  (A.)     Memoirs  of      .      Harrisburg:  1811. 
[Hopkinson  (F.)]    Account  of  the  Procession,  No.  77. 
Illustrated  History  of  Pennsylvania.     Phila. :  1880. 
McMaster  and  Stone.     Pa.  and  the  Federal  Constitution.     No.  92. 
Minutes  of  the  Convention.     No.  111. 
Order  of  Procession  at  Philadelphia.    No.  109. 

Pickering  (0.)  and  Upham  (W.  C.)    Life  of  Timothy  Pickering.     Boston :  1868. 
Reply  to  Address  of  Seceding  Members  Pa.  Legislature,  No.  3. 
Reply  to  Seceding  Members  of  Pa.  Legis.  by  "  Federal  Constitution,"  No.  3. 
Report  of  the  Deputies  of  Northampton  Co.  in  lato  Pa.  Convention,  in  Carey's  Am. 

Museum,  iii,  75. 
Review  of  the  Constitution,  No.  119. 
View  of  the  Proposed  Constitution,  No.  125. 
[Webster  (P.)]     Remarks  on  the  Address,  132. 
[Webster  (P.)]     The  Weakness  of  Brutus,  No.  133. 
Wilson  (J.)     Speech  of  October  6th,  1787,  No.  136. 
Wilson  (J.)     Substance  of  a  Speech,  No.  137. 
Wilson  (J.)  and  M'Kean  (J.)     Commentaries  on  the  Constitution,  No.  91. 

Delaware. 

[Dickinson  (J.)]     Letters  of  Fabius,  No.  25. 
Vinton  (F.)    History  of  Delaware.     Phila. ;  1870. 
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Maryland. 

Bayard  (T.  F.)    Address  on  ...  Rodney.     Wilmington:  1889. 
[Hanson  (A.  C.)]     Remarks  on  the  Constitution,  No.  74. 
McSherry  (J.)     History  of  Maryland.     Baltimore :  1849. 
Martin  (G.)     Genuine  Information,  No.  94. 
Outline  of  Proceedings  in  Convention  (ii,  546),  No.  30. 
Scharf(J.  T.)     History  of  Maryland.     Baltimore  :  1 879. 

Virginia. 

Act  Calling  Convention,  No.  126. 

Clason  (A.  W.)     Outline  of  Debates  in  Va.  Convention,  in  Mag.  of  Am.  Hist.,  xv,  666. 

Cooke  (J.  E.)    American  Commonwealths.     Virginia.    Boston:  1883. 

Debates  of  the  Convention,  No.  127. 

Henry  (W.  W.)     Life  of  Patrick  Henry. 

Ho\ve(H.)     Historical  Coll.  of  Va.     Charleston:  1856. 

Howison  (R.  R.)     History  of  Virginia.     Phila. ;  1846. 

Journal  of  the  Convention.     No.  129. 

Lee  (R.  H,  Jr.)     Life  of  Richard  Henry  Lee.     Phila. :  1825. 

Mason  (G.)     Objections  to  the  Constitution,  No.  95. 

[Montgomery  (J.)]     Letters  of  Decius.     Nos.  100  and  105. 

Randolph  (E.)     Letter  on  the  Constitution,  No.  116. 

Tyler  (M.  C.)     American  Statesmen.     Patrick  Henry.     Boston:   1887. 

Wirt  (W.)     Life  of  Patrick  Henry.     Phila. :  1818. 

North  Carolina. 

Amendments  to  the  Constitution,  No.  106. 

Ashe  (S.  A.)    N.  C.'s  attitude  as  to  the  Ratification  of  the  Constitution.    FayetteviUe 

Observer,  Nov.  28,  1889. 
Battle  (Kemp  E )    The  objection  which  led  N.  C.  to  postpone  the  adoption  of  the 

Constitution,  1889. 
Clason  (A.  W.)     Outline  of  Debates  in  first  Convention,  in  Mag.  of  Am.  Hist.,  xv, 

352. 
Hawks  (F.L.)     History  of  N.  C.     FayetteviUe:   1857. 
McRee  (G.  J.)     Life  of  James  Iredell.     N.  Y. .   1858. 
Moore  (J.  W.)     History  of  N.  C.     Raleigh:  1880. 
Proceedings  and  Debates  of  First  Convention,  No.  107. 
Williamson  (H.)    Address  to  the  Freemen,  No.  135. 

South  Carolina. 

Clason  (A.  W.)     Outline  of  Debates  in  S.  C.  Convention,  in  Mag.  of  Am.  Hist.,  xv, 

153. 
Debate  in  the  House  of  Representatives  on  Convention,  No,  122. 
Fragments  of  Debates  in  Convention,  No.  123. 
[Ramsay  (D.)]     Address  to  the  Freemen  of  S.  C,  No.  114. 
Ramsay  (D.)     History  of  S.  C.     Charleston  :  1809. 
Simms(W.  G.)     History  of  S.  C.     Charleston:  1850. 

Georgia. 

Stevens  (W.  B.)     History  of  Georgia.     Phila. :  1859. 

White  (G).     Historical  Collections  of  Georgia.     N.  Y. :  1854. 
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Celebrations  of  Ratifications. 

Baldwin  (S.)     Oration,  July  4tb,  1788. 

Hall  (A.)     Oration  June  30,  1788. 

Hitchcock  (E.)     An  Oration,  July  4,  1788. 

[ Hopkinson  (F.)]     Account  of  the  Procession. 

Order  of  Procession  at  Philadelphia. 

Procession  in  Boston. 

[  Webster  (N.) ]     Account  of  N.  Y.  Federal  Procession. 
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Abolitionists,  responsibility  of,  for  the 
civil  war,  247.  Would  not  recognize 
the  limits  of  human  responsibility, 
247.  Announced  themselves  enemies 
of  the  Union,  248.  Should  have  fore- 
seen civil  war,  248. 

Abolitionist  Vieiv  of  Constitution  as  "a 
pro-slavery  instrument,"  36,  285,  286. 

Adams,   John,   elected  vice-president, 

125.  Committee  appointed  to  meet, 

126.  Makes  address  to  Senate,  127. 

"  Address  of  the  Quaker  Meeting  "  on  the 
slave-trade  introduced  into  Congress, 

233.  Motives  of,  234.   Quotation  from, 

234.  Debate  on,  237.  Sent  to  special 
committee,  238.  Report  of  committee 
on,  238. 

Address  to  the  King  by  the  Continental 
Congress,  448. 

Admission  of  States,  Articles  of  Confed- 
eration did  not  provide  for,  192,  193. 
Interpretation  of  clause  in  Constitu- 
tion concerning,  195  et  seq.  Equality 
an  incident  of,  226. 

Alabama,  adopts  ordinance  of  secession, 
325.  Takes  part  in  formation  of  Con- 
federacy, 325.  Vagrant  law  of,  362, 
363.  Apprentice  law  of,  303.  Registra- 
tion in,  under  reconstruction  acts,  391. 
Constitutional  convention  in,  meets, 
392.  Action  of,  as  to  mixed  schools  and 
intermarriage  of  the  races,  393.  Pro- 
posed constitution  of,  vote  on,  395; 
fails  of  ratification,  396. 

Alien  and  Sedition  Acts,  passed,  2.  Nature 
of,  2.  Denounced  in  the  Virginia  Res- 
olutions of  '98,  4. 

Aliunde,  the  doctrine  of,  429. 

Amendments  of  Constitution,  process  of 
making,  irreconcilable  with  secession 


idea,  19;  prescribed  in  Constitution 
itself,  152.  To  be  proposed  by  Con- 
gress or  a  convention  of  the  states, 
152.  To  be  ratified  by  state  legisla- 
tures or  state  conventions,  152.  Pro- 
cess of  makiug,  preserves  state  sover- 
eignties, 153.  First  teu,  necessary  to 
supplement  Constitution,  153.  Incor- 
porate a  Bill  of  Rights,  154  et  seq.  Sub- 
ject of,  introduced  in  First  Congress, 

157.  Submitted  to  states,  157.  Text  of, 

158,  159.  First  ten,  designed  as  re- 
straints on  Federal  government,  159. 
Power  to  make,  limited,  161.  Later, 
are  properly  part  of  Constitution,  161. 
The  Ninth  and  Tenth  considered,  161 
et  seq.  Power  to  make,  not  unlimited, 
162.  Limited  in  Article  V,  166.  Pow- 
ers of  Congress  concerning,  379-381. 
Annotated  text  of,  490.  Ratifications 
of,  497.  Proclamations  announcing 
the  adoption  of,  653,  654,  658,  662. 

Amendment,  Hie  Fourteenth,  proposed, 
375.  Provisions  of,  375,  376.  Method 
of  adoption  of,  378-381.  Proclamation 
of  adoption  of,  378,  379.  Anomalous 
relation  of  negro  suffrage  to,  389. 
See  also  Amendments. 

Amendment  to  Constitution,  proposed  by 
the  "  Peace  Convention,"  334.  Recep- 
tion of,  in  Congress,  334. 

Anderson,  Major,  occupies  Fort  Moul- 
trie, 311.  Abandons  Fort  Moultrie  and 
occupies  Fort  Sumter,  312.  Reinforce- 
ments sent  to,  323.  Message  of,  to 
Governor  Pickens,  concerning  Star  of 
the  West  incident,  323.  Demand  upon, 
for  evacuation  of  Fort  Sumter,  324. 

Annexations  to  the  territory  of  the 
United  States,  tabular  list  of,  692. 

Anti-slavery  Societies,  legitimate  sphere 
of,  243.    Early,  244,  250.    Intelligence 
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of,  how  received  in  tile  South,  251, 
252. 

Anti-slavery  Tract  No.  1,  580 ;  No.  7,  ex- 
tract from,  588. 

Apprentice  Law,  of  Alabama,  363.  Of 
Connecticut,  363. 

Arkansas  organized  as  a  territory,  200. 

Articles  of  Confederation,  left  each  state 
at  liberty  to  withdraw,  41.  Theory  of 
the  Uniou  under,  43;  Hamilton  on 
the  weakness  of  the,  57.  Gave  no  au- 
thority to  form  new  states,  192,  193, 
194.     Text  of,  462. 

B. 

Baltimore,  petition  of  merchants  of,  to 
First  Congress,  173.     Debate  on,  175. 

Bank  of  the  United  States,  President 
Jackson  and  the,  68  et  seq. 

Bank,  A  national,  Chief-Justice  Marshall 
on  power  of  Congress  to  establish,  183. 

Barlow,  Francis  C,  action  of,  as  a 
"  visiting  statesman,"  440. 

Bell,  John,  nominated  for  presidency 
by  "  Old  Line  Whigs,"  287.  Vote  of, 
288. 

Berlin  Decree,  The,  6. 

Bibliography  of  the  Constitution,  705, 
708. 

Bill  of  Bights,  not  necessary  in  the  Con- 
stitution, 33.  In  the  highest  degree 
expedient,  154.  Included  in  the  first 
ten  amendments,  154. 

Black,  Attorney-General,  opinion  of,  as 
to  president's  powers  in  event  of  se- 
cession, 304,  305. 

Books  consulted  in  preparing  this  vol- 
ume, list  of,  705. 

Bradley,  Judge,  selected  as  the  fifth 
judge  on  the  Electoral  Commission, 
428. 

Breckinridge,  John  C,  nominated  for 
presidency,  288.     Vote  of,  288. 

Buchanan,  President,  duty  of,  to  deny 
alleged  right  of  secession,  303.  Prob- 
lem confronting,  303,  304.  Message  of, 
Dec.  3,  1860,  306-309;  without  effect 
in  Congress,  309;  misconstrued  by  Re- 
publicans, 310;  correctly  understood 
in  the  South,  310.  Course  of,  proper 
standard  forjudging,  310.  Interview 
of,  with  South  Carolina's  commission- 
ers, 312.  Message  of,  Jan.  8,  1861,  313 
et  seq.  Letter  of,  concerning  seizure 
of  forts  in  Charleston  Harbor,  321.  Re- 
ply of,  to  demauds  of  South  Carolina, 
324. 


Calhoun,  John  C,  resolutions  present- 
ing his  view  of  the  Constitution,  17. 
Influence  of, in  the  South,  22;  L.  Q.  C. 
Lamar  on,  49  et  seq.  Resolutions  of, 
on  slavery,  in  1838,  253.  Vote  on  reso- 
lutions of,  on  slavery,  255.  Views  of, 
as  to  territorial  possessions,  256. 

"  Carpet-bag  Government"  in  the  South, 
432. 

Chandler,  William  E.,  despatches  of, 
407, 412,  413,  418.  Plan  of,  407, 412, 413. 
Attack  of,  on  President  Hayes,  440. 

Channing,  William  E.,  letter  of,  to 
Daniel  Webster  on  the  abolition  of 
slavery,  246. 

Charleston,  forts  at,  seized  by  South 
Carolina,  321.  Customs  officers  at,  re- 
sign, 321. 

Chase,  Salmon  P.,  character  of,  79. 
Pronounces  Legal  Tender  Act  uncon- 
stitutional, 79.  On  the  relations  of  se- 
ceded states,  80. 

Citations  to  decisions  on  Constitutional 
questions,  474  et  seq.,  664  et  seq. 

Citizenship.     See  Scott,  Dred. 

Civil  War,  The,  apparent  suspension  of 
the  Constitution  during,  78,  79.  Not 
caused  solely  by  slavery,  231.  Respon- 
sibility of  abolitionists  for,  247.  The 
only  manner  of  deciding  the  right  of 
secession,  294.  Not  a  necessity,  300, 
301.  Necessary  to  be  prosecuted  to  the 
end,  300.  The  result  of  complex  causes, 
300.  The  true  basis  of,  302,  303.  Im- 
pression in  Europe  concerning,  303. 
Basis  of  President  Buchanan's  rela- 
tions to,  310.  The  preservation  of  tho 
Union,  311.  Reasons  of  the  South  for 
bringing  about,  337,  338.  Double  ca- 
pacity of  the  United  States  during, 
341.  No  new  sovereignty  acquired  as 
the  result  of,  341.  Effect  of,  upon  the 
position  of  the  Southern  States,  as 
viewed  by  the  Federal  govern  men  t,  342. 
Declaration  of  Congress  as  to  purpose 
of,  344.  Duty  of  president  to  declare 
end  of,  344,  350.  Not  a  war  agaiust 
states,  350.  Waged  to  preserve  Union, 
350.  End  of,  announced  by  President 
Johnson,  351.  Text  of  President  John- 
son's proclamation  declaring  endof,605. 

Clay,  Henry,  participation  of,  in  debate 
on  admission  of  Missouri,  202-219. 

Commerce,  embargo  involves  power  to 
prohibit,  7. 
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Committee  of  Fifteen  to  investigate  con- 
dition of  Southern  States,  366. 

"  Compromise  of  1850,"  principle  of  the, 
264,  265.  Position  of  Webster  as  to, 
266.  Affirmed  by  both  Whig  and  Demo- 
cratic conventions,  278. 

Compromises  on  Slavery,  the  great,  523 
et  seq. 

Confederate  States,  provisional  Constitu- 
tion of  the,  562.  Final  Constitution  of 
the,  569. 

"  Confederate  States  of  America ''  estab- 
lished, 325. 

Congress,  powers  of,  over  territorial  pos- 
sessions, 25,  256, 280  ;  Hamilton  on  the 
surrender  of  po  wcrs  by,  29.  To  count 
the  vote  for  president,  99  et  seq.  Count 
of  vote  by,  not  merely  arithmetical, 
100.  Power  of,  to  question  authen- 
ticity of  electoral  certificates,  implied, 
102.  Implied  powers  of,  182.  Leg- 
islation of,  concerning  slavery  in  the 
territories,  prior  to  1803,  196-198. 
Power  of,  to  legislate  for  territory 
of  the  United  States,  198, 199.  Leg- 
islation of,  concerning  slavery  in  ter- 
ritory of  Louisiana,  199,  200.  Debate 
in,  resulting  in  the  Missouri  Com- 
promise, 202-220.  Possesses  full  power 
to  govern  territories,  227.  Powers  of, 
as  to  slavery  iu  territories,  228,  256, 
257.  Claim  of,  to  jurisdiction  over  re- 
construction, 348;  not  admitted  by 
President  Lincoln,  348.  Opposition  of, 
to  president's  plan  of  reconstruction, 
354.  Powere  of,  concerning  Constitu- 
tional amendments,  379-381.  Sole 
function  of,  nuder  amending  power, 
387.  Created  a  new  sovereign  people 
in  the  Southern  States,  388.  Function 
of,  in  "counting"  vote  for  president, 
399;  should  have  been  exercised  in 
1876,  431.  Action  of,  concerning  con- 
flicting returns  from  Louisiana  in 
1872,  432. 

Congress,  The  Continental,  some  proceed- 
ings in,  443-458. 

Congress,  The  First,  84.  Topics  to  be 
acted  upon  by,  86.  Meeting  of,  124. 
Counting  of  presidential  vote  by,  124 
et  seq.  Legislation  of,  as  to  executive 
departments,  142  et  seq.  Power  of  re- 
moval considered  by,  143  et  seq.  Ac- 
tions of,  as  to  titles  to  be  used  in  ad- 
dressing president,  147,  148.  Submits 
to  states  first  ten  amendments,  157. 
First  revenue  bill  introduced  in,  168. 

II— 49 


Petition  of  Baltimore  merchants  to, 
173.  Debate  on  first  revenue  bill,  175 ; 
Power  of,  to  lay  and  collect  taxes,  182 ; 
implied  powers  of,  183  et  seq. ;  power 
of,  to  establish  a  bank.  Chief-Justice 
Marshall  on,  183;  continues  in  effect 
ordinance  of  1787,  194.  "Address  of 
the  Quaker  Meeting,"  on  the  slave- 
trade,  presented  to,  233;  "Memorial 
of  the  Pennsylvania  Abolition  Soci- 
ety" to,  233.  Action  by,  on  the 
"address"  and  "memorial,"  237  et 
seq.    Speech  ofWilliam  Smitli  in,  239. 

Connecticut,  claims  of,  to  western  terri- 
tory, ceded  to  the  Confederation,  192. 
Apprentice  law  of,  363. 

Conscription  Bill  pending  in  Congress, 
10. 

Constitution,  Tfte,based  on  idea  that  polit- 
ical sovereignty  is  capable  of  division, 
2.  A  "  compact  to  which  the  states  are 
parties,"  4.  According  to  the  nullifica- 
tion idea,  5.  Scope  and  powers  of,  in 
the  prosecution  of  war,  8.  Calhoun's 
exposition  of  his  view  of,  17.  Inter- 
pretation of,  largely  a  question  of  in- 
tent, 18.  Process  of  amendment  an  ar- 
gument against  hypothesis  that  Con- 
stitution is  a  compact,  19.  Influence 
of  slavery  upon,  23.  Modes  of  amend- 
ment, 27;  Bill  of  Eights  not  neces- 
sary in,  33.  Repudiated  by  early  abo- 
litionists as  a  "pro-slavery  instru- 
ment," 36,  285,  286  ;  Northern  ideas  as 
to  suspension  of,  during  civil  war,  37. 
Nature  of,  fully  appreciated  at  time 
of  its  adoption,  38.  "The  Federalist" 
a  comprehensive  and  accurate  com- 
mentary on,  38.  Supremacy  of,  exem- 
plified in  administration  of  govern- 
ment, 38.  Ratification  of,  an  absolute 
grant  of  certain  powers  to  a  central 
government,  41;  Tenth  Amendment 
militates  against  fundamental  idea  of 
secession,  42.  Legislative,  executive, 
and  judicial  interpretation  of,  always 
opposed  to  nullification  and  secession 
doctrine,  56;  Hamilton  on  the  Fed- 
eral judiciary  under,  62  et  seq.  Laws 
enacted  in  pursuance  of,  demand  obe- 
dience from  individuals,  68.  Every 
official  bound  to  interpret  it  as  he 
understands  it,  69.  Views  of  the  nat- 
ure of,  held  by  the  Supreme  Court, 
71,  79.  Established  by  the  people  of 
the  several  states,  71  et  seq.  The  Su- 
preme Court  upon  the  nature  of  the 
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government  established  by  the,  72  et 
seq.  Powers  of,  not  derived  from  a 
consolidated  nation,  76.  Apparent  sus- 
pension of  the,  during  the  civil  war, 
78, 79.  Interpretations  of,  in  the  First 
Congress,  84  et  seq.  Inauguration  of 
the,  107  et  seq.  Slavery  compromises 
of  the,  109  et  seq.  Mutual  concessions 
necessary  to  form,  114.  Framework  of, 
familiar  to  makers  of,  114.  Diifers 
from  English  system  in  being  a  writ- 
ten instrument,  115.  Government  to 
bo  established  by,  to  be  in  three  de- 
partments, 115.  To  be  a  National,  115; 
to  be  a  Federal,  117.  Committee  ap- 
pointed to  put  into  operation,  136. 
Power  of  amending,  152  et  seq.  In- 
volves division  of  sovereignty,  162. 
Idea  of  compact  between  states  em- 
bodied in,  164,  165.  Did  not  adopt 
equality  of  men  as  the  basis  of  its 
political  arrangement,  237.  Bearing 
of  the,  on  tho  territory  of  the  United 
States,  256,  280.  Eight  of  secession 
claimed  under,  291.  A  series  of  com- 
promises, 335.  Alleged  suspension  of 
the,  in  the  Southern  States,  343.  Fram- 
ing a,  an  important  act  of  sovereignty, 
386.  Annotated  text  of,  giving  cita- 
tions to  explanatory  judicial  decisions, 
474  et  seq.,  664  et  seq.  Ratifications  of 
the,  497.  As  a  compromise  on  slavery, 
523.  Implied  powers  of  the,  589.  An- 
alytical  index  to,  609.  Bibliography 
of  the,  705-708.     See  also  Amendments. 

Constitution  of  the  Confederate  States, 
provisional,  562;  final,  569. 

Constitutional  Convention,  in  devising  a 
new  system,  combined  the  National 
and  Federal  ideas,  117.  Action  of,  as 
to  navigation  laws,  232;  as  to  slave- 
trade,  232,  233. 

Convention  of  States  riot  the  paramount 
power,  28. 

"  Convention,  The  Peace,"  332  et  seq. 

Conventions,  nominating,  frustrate  orig- 
inal design  of  the  electoral  system, 
106.     Note  of  the  Editor  upon,  687. 

Cotton,  not  an  article  of  production  in 
1789, 176.  Duty  laid  on,  by  first  rev- 
enue bill,  177. 

"Counting"  the  Vote  for  President,  a  quasi- 
judicial  function,  399.  To  be  performed 
by  Senate  and  House  of  Representa- 
tives, 399.  First  precedent  for,  400. 
Process  of,  in  1793,  400,  401.  Law  of 
March  1,  1792,  touching,  401.     Refer- 


ence to,  in  Twelfth  Amendment,  402. 
Process  of,  in  1809,  403,  404.  Function 
of,  cannot  be  vested  in  any  other 
body,  405.  Action  of  Congress  con- 
cerning, Dec,  1876,  420. 

Crittenden,  Senator,  character  of,  327, 
328. 

"  Crittenden  Compromise,"  The,  proposed, 
328.  Regarded  as  the  last  chance  of 
reconciliation,  330.  Final  fate  of,  330- 
332.    Text  of,  525. 

Cromwell,  Oliver,  and  Congress  con- 
trasted, 375. 

Curtis,  Judge,  opinion  of,  iu  the  Dred 
Scott  case,  276,  277. 

Curtis,  Benjamin  R.,  text  of  pamphlet 
on  "Executive  Power"  by,  668. 

Cushing,  Caleb,  opinion  of,  in  the  Dred 
Scott  case,  279. 

D. 

Dartmouth  College  vs.  Woodward,  533. 

Davis,  David,  prospective  selection  of, 
for  the  Electoral  Commission,  428. 

Davis,  Jefferson,  course  of,  in  the  Sen- 
ate, 320.  Views  of,  320.  Elected  Pres- 
identf  of  the  Confederacy,  325. 

Debt  of  the  United  States,  The,  first  reve- 
nue law  intended  to  provide  for,  167. 

Decisions  on  Constitutional  Questions,  ci- 
tations to,  474  et  seq.,  664  et  seq. 

Declaration  of  the  Continental  Congress 
"  setting  forth  the  causes  and  neces- 
sity of  their  taking  up  arms,"  453. 

Declaration  of  Independence,  The,  asserts 
the  natural  equalitv  of  all  raeu,  237. 
Text  of,  458. 

"Delegated,"  meaning  of,  iu  Tenth 
Amendment,  42-46. 

Democratic  Party,  constitutionality  of 
"  protection  "denied  by,  189.  Division 
in,  caused  by  Douglas,  279,  287.  Nom- 
inating convention  of,  in  1860,  287. 
Secessions  from,  287,  288 ;  Northern 
convention  of,  nominates  Douglas, 
288;  Southern  convention  of,  nomi- 
nates Breckinridge,  288. 

Douglas,  Stephen  A,  author  of  doc- 
triue  of  "  Popular  Sovereignty,"  259. 
Promotes  amendment  confirming  Mis- 
souri Compromise, 259.  Carries  "Kan- 
sas-Nebraska Act,"  260.  Explanation 
by,  of  his  course,  262-264.  Influence 
of,  upon  the  Democratic  party,  279, 
287.  Article  of,  in  Harper's  Magazine, 
on  "Popular  Sovereignty,"  280.  Nomi- 
nated for  presidency,  288.  Vote  of,  288. 
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Duties.      See    Free    Trade,   Protection, 
Revenue. 


Electoral  Commission,  The,reason  for  con- 
stituting the,  405.  Act  creating,  421- 
424;  every  decision  of,flnal,424.  Estab- 
lishment of,  unconstitutional,  425,  431. 
Motives  of  Democratic  party  for  con- 
senting to,  425.  Not  necessary,  425, 
426.  Personal  composition  of,  unfort- 
unate, 426,  427.  Organization  of,  427, 
428.  Case  of  Florida  before,  428,  429. 
Case  of  Louisiana  hefore,  429,  430. 

Electoral  Count  of  1877,  419  et  seq. 

Electoral  System  for  the  appointment  of 
the  president,  83  et  seq.  Did  not  in- 
volve question  of  "Federal"  or  "Na- 
tional" principle,  86.  Diversities  of 
opinion  concerning,  86.  Different  prop- 
ositions for,  87 ;  Hamilton  on  the,  90. 
Sense  of. the  people  operates  by  means 
of,  93.  Adopted  to  prevent  disorder, 
94.  Did  the  election  of  Washington 
militate  against  design  of?  94.  States 
noticed  in  only  two  particulars  in  con- 
nection with,  96.  Mode  of  ascertain- 
ing the  vote  under,  98.  Two  extreme 
opin  ions  as  to,  99.  Nomi  n  ating  con  voli- 
tions frustrate  original  design  of,  106. 

Electors  for  President,  manner  of  se- 
lecting left  to  legislatures,  88.  Only 
two  modes  of  selection  contemplated, 
89.  Not  intended  to  he  merely  regis- 
trars of  popular  will,  95.  Claim  that 
the  state  certificate  of  choice  of,  is 
final,  100,  101, 103,  104.  Cast  and  cer- 
tify votes,  399.  Eligibility  of,  430. 
State  officers,  437. 

Emancipation,  Proclamation  of,  347. 
Text  of  the,  652.  Text  of  Judge  Ben- 
jamin E.  Curtis's  pamphlet  inspired 
by  the,  668. 

Emancipation  Bill,  in  Virginia  legisla- 
ture, 250,  251.  Views  of  public  men  of 
Virginia  as  to,  252. 

Embargo  Act,  7. 

Emigrant  Aid  Society,  297. 

England,  legislative  authority  in,  su- 
preme, 107.  Constitution  of,  not  a 
written  instrument,  115. 

Equality  of  Men  asserted  in  the  Declara- 
tion of  Independence,  237.  Not  adopt- 
ed as  basis  of  political  arrangements 
of  the  Constitution,  237. 

Equality,  Political,  principle  of,  limited, 
111. 


Executive  Departments,  legislation  in  first 
Congress  as  to,  142  et  seq. 

Executive  Interpretation  of  Constitution  al- 
ways opposed  to  nullification  and  se- 
cession doctrine,  56. 

"Executive  Power,"  Judge  Benjamin  E. 
Curtis's  pamphlet  on,  text  of,  668. 


Federal  Judiciary,  Hamilton  on  the  prop- 
er jurisdiction  of  the,  62  et  seq. 

Federal  and  National  Government,  dis- 
tinction between,  116,  117. 

"Federalist,  The,"  quoted,  29  et  seq.,  34, 
90  et  seq.  Character  of,  32.  A  compre- 
hensive and  accurate  commentary  on 
the  Constitution,  38.  See  also  Ham- 
ilton, Alexander,  and  Madison, 
James. 

Federalists  of  New  England,  attitude  of, 
towards  the  war  of  1812,  6. 

Florida,  adopts  ordinance  of  secession, 
325.  Takes  part  in  formation  of  Con- 
federacy, 325.  Vote  of,  necessary  to 
election  of  Hayes,  406,  407 ;  Chandler's 
despatches  to,  407.  Situation  in,  407, 
418,419.  Troops  ordered  into,  409.  Re- 
quest of  governor  of,  for  troops,  410, 
417.  Case  of,  before  the  Electoral  Com- 
mission, 428,  429,  433,  434. 

Ford,  Padl  Leicester,  bibliography  of 
the  Constitution  compiled  by,  708. 

Foreign  Affairs,  Department  of ,  establish- 
ment of,  by  First  Congress,  142  et  seq. 
Organized,  145. 

Fort  Moultrie  abandoned  by  Major  An- 
derson, 312. 

Fort  Sumter  occupied  by  Major  Ander- 
son, 312. 

France,  the  South  compared  with,  369, 388. 

Franklin,  Benjamin,  a  signer  of  the 
"Memorial  of  the  Pennsylvania  Aboli- 
tion Society,"  235. 

Free  Trade,  Madison  on  exceptions  to 
the  general  principle  of,  170;  Adam 
Smith  on,  170.  Inexpedient  for  a 
country  of  diversified  pursuits,  179. 

Freedmen's  Bureau,  design  and  operation 
of,  360.  Character  of  officers  of,  360. 
Control  of  agents  of,  over  negroes,  361 ; 
General  Grant  on,  362. 

French  Bepublic,  transformation  of,  to  a 
monarchy,  106. 

G. 

Garrison,  William  Lloyd,  acquaint- 
ance of,  with  Benjamin  Lundy,  246. 
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Becomes  interested  iu  the  question  of 
slavery,  247.  Influence  of,  over  Lmidy, 
247.  Responsible  for  the  method  of 
the  anti-slavery  agitation,  248.  Im- 
prisoned iu  Maryland,  248.  Establishes 
"  The  Liberator,"  249.  Methods  of,  249. 

Georgia,  cession  of  territory  by,  legisla- 
tion concerning,  197.  Ordinance  of  se- 
cession passed  by,  294,  325 ;  takes  part 
in  formation  of  Confederacy,  325. 

Ghent,  Treaty  of,  11. 

Grant,  General,  report  of,  as  to  situa- 
tion iu  the  Southern  States,  in  the 
latter  part  of  1865, 355.  On  the  Freed- 
men's  Bureau,  362.  Belief  of,  as  to  re- 
sult of  election  of  1876,  405,  408,  415. 
Requested  to  send  troops  into  Florida, 
Louisiana,  and  South  Carolina,  408, 
416.  Despatches  of,  to  General  Sher- 
man, 409. 

H. 

Habeas  Corpus,  suspension  of.  See  Ex- 
ecutive Power,  668. 

Hamilton,  Alexander,  on  the  sur- 
render of  power  by  Congress,  29.  Im- 
portance of  the  contributions  of,  to 
"The  Federalist,"  32.  On  the  mode 
of  encountering  unconstitutional  acts, 
34.  Does  not  countenance  nullifica- 
tion, 36.  Theories  of,  exemplified  in 
administration  of  government,  38.  On 
the  use  of  the  word  "delegated,"  43,. 
44.  On  the  difference  between  sys- 
tems of  the  Confederation  and  the 
Constitution,  57.  On  the  weakness  of 
the  Articles  of  Confederation,  57  et 
seq.  On  the  proper  jurisdiction  of  the 
Federal  judiciary,  62  et  seq.  On  the 
design  of  the  electoral  system,  90.  In 
favor  of  New  York  as  seat  of  govern- 
ment, 136.  Letter  of,  to  Washington, 
urging  acceptance  of  presidency,  139. 

Hartford  Convention,  The,  report  of,  8,  9. 
Meeting  of,  9.  Upon  unconstitution- 
al measures,  10.  Alarmed  as  to  con- 
trol of  government  over  militia,  10. 
Scheme  of  state  defence,  11.  Rec- 
ommendation that  legislatures  adopt 
measures  protecting  citizens  against 
conscription,  12. 

Hayes,  R.  B.,  doubtful  as  to  his  elec- 
tion, 414. 

Henry,  Patrick,  held  cession  of  powers 
under  Constitution  irrevocable,  46. 

Hereditary  Government,  principle  of,  re- 
jected, 109. 


House  of  Representatives,  basis  of  repre- 
sentation in,  affected  by  slavery,  118. 
Gives  a  national  character  to  the  gov- 
ernment, 120.     See  also  Congress. 


Impeachment  of  President  Johnson,  note 
of  Editor  upon,  696. 

Implied  Powers  of  Congress,  fixed  in  Con- 
stitution, 182;  Chief-Justice  Marshall 
on,  183. 

Implied  Powers  of  tho  Constitution,  lect- 
ure on,  by  the  author,  589. 

Index,  analytical,  to  Constitution,  609. 

Indiana,  territory  of,  act  of  Congress  for 
the  government  of,  197.  Organized  as 
a  territory,  197. 


Jackson,  President,  measures  of,  iu 
South  Carolina,  20.  Proclamation  of, 
to  the  Nullifiers,  G8,  71.  Veto  of  the 
bill  to  continue  the  charter  of  the 
United  States  Bank,  68  et  seq. 

Jay,  Hon.  John,  letter  of,  to  author,  528. 

Johnson,  President,  inaugurated,  349. 
Proclamation  of,  announcing  end  of 
war,  351.  Rupture  between  Congress 
and,  352.  Character  of,  352,  353.  Ap- 
points William  H.  Hoi  den  Governor  of 
North  Carolina,  353.  Suggestion  of,  as 
to  negro  suffrage  in  Mississippi,  354. 
Proclamation  of,  declaring  end  of  re- 
bellion, text  of,  605.  Impeachment  of, 
note  of  Editor  upon,  696. 

Judicial  Interpretation  of  Constitution 
always  opposed  to  nullification  and 
secession  doctrine,  56. 

Judiciary,  The  Federal,  Hamilton  on  the 
proper  jurisdiction  of  the,  62  et  seq. 
See  Supreme  Court. 

K. 

Kansas,  advantages  of,  296.  Contest  in 
the  settlement  of,  296 ;  The  Emigrant 
Aid  Society  for  the  settlement  of,  297. 
Result  of  the  struggle  in.  297;  admis- 
sion of,  298. 

" Kansas-Nebraska  Act,"  The,  carried  by 
Senator  Douglas,  260.  "Appeal" 
against,  260.  Protest  of  New  England 
clergymen  against,  261 ;  Douglas's  ex- 
planation of  his  course  iu  supporting, 
262-264.  Becomes  a  law,  297.  Provi- 
sions of  the,  525. 

Kentucky  Resolutions.  See  Virginia  and 
Kentucky  Resolutions  o/'98. 
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L. 

Lamar,  L.  Q.  C,  ou  John  C.  Calhoun,  49 
et  seq. 

Legislation,  State,  matters  belonging  to 
domain  of,  122. 

Legislative  Interpretation  of  Constitution 
always  opposed  to  nullification  and 
secession  doctri  ne,  56. 

Legislature,  authority  of,  in  England, 
supreme,  108.  Number  of  chambers 
in,  118. 

"  Leopard"  and  "  Chesapeake"  Affair,  7. 

" Liberator,  The,"  established,  249;  char- 
acter of,  249. 

Lincoln,  Abraham,  nomination  of,  286 ; 
election  of,  288;  effect  of,  in  South, 
290;  message  of,  Dec.  8,  1863,  344, 
345.  Position  of,  as  to  negro  suffrage, 
347.  Emancipation  proclamation  of, 
Sept.  22, 1862, 347.  Re-election  of,  349. 
Denounced  by  Republican  radicals, 
349.  Message  of,  Dec.  6,  1864,  349. 
Suggestion  of,  as  to  negro  suffrage,  353. 

Louisiana,  acquisition  of,  199.  Existence 
of  slavery  in,  recognized  and  con- 
firmed, 199,  200.  Adopts  ordinance  of 
secession,  325.  Takes  part  in  formation 
of  Confederacy,  325.  Vote  of,  neces- 
sary to  election  of  Hayes,  406,  407; 
Chandler's  despatch  to,  407.  Case  of, 
before  the  Electoral  Commission,  429, 
430,  434, 435.  Disqualified  presidential 
electors  of,  431.  Conflicting  returns 
from,  in  1872,  432. 

Lundy,  Benjamin,  organizes  "  Union 
Humane  Society,"  244.  Establishes 
"  The  Genius  of  Universal  Emancipa- 
tion," 244.  Methods  of,  for  the  aboli- 
tion of  slavery,  245.    Goes  to  Boston, 

245.  Reference  of  W.  E.  Charming  to, 

246.  Comes  in  contact  with  William 
Lloyd  Garrison,  246 ;  Garrison's  influ- 
ence over,  247.     Death  of,  249. 

M. 

Madison,  James,  in  explanation  of  the 
Virginia  resolutions,  3.  On  the  "  com- 
pact" between  the  states,  5.  On  the 
relation  of  nullification  and  secession, 
15.  In  favor  of  Philadelphia  as  seat 
of  government,  136.  Introduces  bill  to 
establish  revenue  system,  168.  Ex- 
pounds his  views  as  to  protective  du- 
ties, 169. 

Maine,  application  of,  for  admission  to 
Union,  201 ;  bill  for  admission  of,  re- 


ported, 201 ;  passed  by  House,  201 ; 
debate  concerning,  201-219;  vagrant 
law  of,  363. 

Marshall,  Chief-Justice,  on  the  uaturo 
of  the  government  established  by  the 
Constitution,  72. 

Massachusetts,  claims  of,  to  western  ter- 
ritory, ceded  to  Confederation,  192. 

McLin,  Samuel  B.,  testimony  of,  as  to 
the  canvass  of  1876,  438,  439. 

"Memorial  of  the  Pennsylvania  Abolition 
Society,"  presented  in  Congress,  233; 
signed  by  Benjamin  Franklin,  235. 
Language  of,  236.  Referred  to  a  spe- 
cial committee,  238.  Report  of  com- 
mittee on,  238. 

Mexico,  strained  relations  with,  224;  a 
minister  sent  to,  224.  Refuses  to  re- 
ceive American  envoy,  225.  War  with, 
declared,  225. 

Milan  Decree,  The,  6. 

Mississippi,  cession  of  territory  of,  legis- 
lation concerning,  197.  Organized  as  a 
territory,  197.  Adopts  ordinance  of  se- 
cession, 325.  Takes  part  in  formation 
of  Confederacy,  325. 

Missouri,  memorial  of,  requesting  per- 
mission to  form  a  constitution,  pre- 
sented in  Congress,  200  ;  bill  granting 
permission  passed  in  House  and  lost 
iu  Senate,  201;  postponed  in  House, 
201 ;  struggle  on  restriction  of  slavery 
precipitated  by,  201 ;  passed  by  House, 
219 ;  amended  in  Senate,  219 ;  becomes 
a  law,  220. 

Missouri  Compromise,  The,  200  et  seq. 
Express  recognition  of,  in  the  admis- 
sion of  Texas,  223.  Grand  principle 
of,  244.  Amendment  confirming,  pro- 
moted by  Douglas,  259.  Repealed  by 
the  "  Kansas  -  Nebraska  Act,"  260 ; 
Douglas's  explanation  of  his  course  in 
repealing,  262-264.  Constitutionality 
of,  involved  in  Dred  Scott  case,  268. 
Held  unconstitutional  by  six  justices 
of  the  Supreme  Court,  270,  271.  Con- 
sidered valid  by  two  justices,  271. 
Principal  act  establishing,  524.  Re- 
peal of,  525. 

N. 

National  Government,  A,  to  be  estab- 
lished by  the  Constitution,  115 ;  dis- 
tinction between  a  Federal  govern- 
ment and,  116,  117. 

Navigation  Laws,  action  of  Constitution- 
al Convention  concerning,  232. 
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Neoraslca,  admission  of,  299. 

Negro  Suffrage,  position  of  part  of  Re- 
publican party  as  to,  346.  Views  of 
President  Lincoln  on,  347.  Suggestion 
of  President  Lincoln  as  to,  353.  Sugges- 
tion of  President  Johnson  as  to,  354; 
Thaddeus  Stevens  on,  356, 357 ;  Charles 
Sumner  on,  357.  Ostensible  and  real 
reasons  for  enactment  of,  370.  Gen- 
eral considerations  on,  371.  Relation 
of,  to  the  Fourteenth  Amendment,  389. 

Negroes,  vagrant  laws  of  Southern  States 
aimed  at,  358.  Effect  of  emancipation 
on,  358,  359. 

New  Jersey,  action  of  legislature  of,  con- 
cerning the  Fourteenth  Amendment, 
379. 

Neio  York,  claims  of,  to  western  terri- 
tory ceded  to  Confederation,  192. 

Neio  York  City,  First  Congress  meets  at, 
124  ;  Continental  Congi'ess  established 
at,  136.  Contest  between  Philadelphia 
and,  for  choice  as  seat  of  government, 
134  et  seq,;  Hamilton  in  favor  of,  as 
seat,  136.     Chosen  as  seat,  138. 

Nominating  Conventions  and  the  orig- 
inal design  of  the  electoral  system, 
106,  399.   Note  of  th  e  Editor  upon ,  687. 

Non-importation  Resolution  of  the  Conti- 
nental Congress,  1774,  443. 

North  Carolina,  cession  of  territory  by, 
act  of  Congress  accepting,  197;  res- 
toration of,  to  the  Union,  proclama- 
tion for,  349;  appointment  of  provi- 
sional governor  of,  353. 

Northwestern  Territory,  slavery  excluded 
from,  25.  Formed,  192;  ordinance  of 
1787  concerning,  193 ;  provisions  of, 
194  ;  continued  in  effect  by  First  Con- 
gress, 194,  196 ;  divided  into  two  gov- 
ernments, 197.  Text  of  ordinance  gov- 
erning, 469. 

JVofeto  Chapter  II.,  687;  to  Chapter  III., 
687 ;  to  Chapter  VIII.,  691,  692 ;  to 
Chapter  XII.,  693  ;  to  Chapter  XIV., 
696  ;  to  Chapters  XVI.  and  XVII.,  703. 

Nullification,  as  related  to  the  Virginia, 
and  Kentucky  resolutions  of  '98,  4 ; 
Hayue's  statement  of  the  doctrine  of, 

14.  Relation  of,  to  right  of  secession, 

15.  Ordinance  adopted  by  South  Caro- 
lina, 20;  President  Jackson's  prompt 
action,  20.  Process  of,  as  held  by 
Hnyne,  27.  Not  to  be  the  final  act  of 
one  state,  30.  Not  countenanced  by 
Hamilton,  36.  Contrasted  with  seces- 
sion, 39. 


Nullification  Idea  of  the  Constitution,  5. 

O. 

Ohio,  admission  of,  into  the  Union,  197. 
Slavery  perpetually  interdicted  in, 
197 ;  action  of  legislature  of,  concern- 
ing the  Fourteenth  Amendment,  379. 

"  Old  Line  Whigs,"  nominations  of,  287. 

Oration  of  Author,  July  4, 1862,  340.  Text 
of,  547. 

Orders-in-Council,  English,  6,  7. 

Ordinance  of  Secession,  South  Carolina, 
claimed  to  withdraw  grants  of  both 
political  powers  and  property  rights, 
42,  47.  Text  of,  47  et  seq.,  292 ;  unani- 
mously adopted  by  South  Carolina, 
294 ;  by  Georgia,  294. 

Ordinance  of  1787,  passed,  193.  Provis- 
ions of,  194.  Continued  in  effect  by 
First  Congress,  194, 196.    Text  of,  469. 

P. 

Payne's,  John,  "  Universal  Geography," 
108. 

"  Peace  Convention,''  A,  proposed  by  Vir- 
ginia, 332.  Assembles,  333.  Amend- 
ment to  Constitution  proposed  by, 
334 ;  reception  of,  in  Congress,  334. 

People  of  the  United  States,  Constitution 
established  by  the,  71.  Not  regarded 
as  a  nation,  72. 

Philadelphia,  contest  between  New  York 
and,  for  choice  as  seat  of  government, 
134  et  seq. 

Pierce,  Franklin,  vote  for,  279. 

"  Political  Crime,  A,"  406. 

Political  Sovereignty  capable  of  division, 
2. 

Polygamy  in  Utah,  229,  283. 

"  Popular  Sovereignly,"  inconsistent  with 
Constitution,  259.  Article  on,  by  Sen- 
ator Douglas,  in  Harper's  Magazine, 
280.    Operation  of,  in  Kansas,  296,  297. 

Populations  of  States  at  adoption  of  Con- 
stitution, 112,  113. 

Poiver  of  Removal  considered  in.  First 
Congress,  143  et  seq. 

Preamble  of  the  Constitution  analyzed, 
71  et  seq. 

President,  the  selection  of,  86 ;  did  not 
involve  question  of  "Federal"  or  "Na- 
tional "  principle,  86  ;  diversities  of 
opinion  concerning,  86;  by  people,  87; 
by  legislature,  87;  by  electors,  87; 
seuse  of  the  peoplo  operates  in,  93 ; 
powers  of,  96  et  seq.  Bound  by  a  spe- 
cial oath,  97.    Removable  from  office, 
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97.  Should  represent  a  majority  of  the 
nation,  98.  Mode  of  ascertaining  the 
vote  for,  98.  Two  extreme  opinions  as 
to,  99  ;  Congress  should  go  behind  the 
returns  of  votes  for,  100.  Election  of, 
not  an  act  of  states  as  sovereignties, 
101.  Voting  for,  a  great  political  priv- 
ilege, 105  ;  salary  of,  Washington's  at- 
titude concerning,  147;  act flxiug,147; 
title  of,  Senate  appoints  committee  to 
consider  as  to,  147;  resolution  of  Sen- 
ate as  to,  147 ;  debate  in  House  as  to, 
148;  imposing,  unnecessary,  149;  prob- 
able position  of  Washington  as  to, 
150  ;  Thomas  Tudor  Tucker's  argu- 
ment as  to,  150 ;  duty  of,  to  declare 
civil  war  ended,  344,  350.  Powers  of, 
in  event  of  secession,  Attorney-Gen- 
eral Black's  opinion  on,  304,  305. 

"Presidential  Convention,"  The,  105,  399, 
687. 

Presidential  Election  of  1876,  The,  405  et 
seq. 

Proclamation,  announcing  the  adoption 
of  the  Thirteenth  Amendment,  653 ; 
announcing  the  adoption  of  the  Four- 
teenth Amendment,  first,  654;  second, 
658;  announcing  adoption  of  the  Fif- 
teenth Amendment,  662. 

Proclamation  of  Emancipation,  347;  text 
of  the,  652.  Text  of  Judge  Benjamin 
R.  Curtis's  pamphlet  inspired  by  the, 
668. 

Protection,  a  principle  regarded  in  levy- 
ing duties,  168 ;  Adam  Smith  on,  171. 
Petition  of  Baltimore  merchants  ask- 
ing for,  173;  debate  on,  175.  An 
object  to  be  effected  by  first  revenue 
legislation,  177.  Legislation  for,  not 
shaped  to  increase  wages,  180.  Con- 
stitutionality of,  denied  by  Demo- 
cratic national  convention  of  1892, 
189.  Early  acknowledgment  of  neces- 
sity for,  233. 

E. 

Randolph,  Jefferson,  introduces  eman- 
cipation bill  in  Virginia  legislature, 
250. 

Ratification  of  Constitution,  an  absolute 
grant  of- certain  powers  to  a  central 
government,  41.  Bound  equally  all 
successive  generations,  41.  Mode  of, 
the  act  of  the  people  of  each  state, 
75,  77. 

Ratifications,  of  the  Constitution,  497.  Of 
amendments  to  the  Constitution,  497. 


Rebellion.     See  Civil  War, 

Reconstruction,  duties  of  the  president 
and  Congress  relating  to,  345,  346. 
Attitude  of  part  of  Republican  party 
towards  suffrage  under,  346,  356.  Ju- 
risdiction over,  claim  of  Congress  to, 
348;  not  admitted  by  President  Lin- 
coln, 348.  Joint  committee  of  Thirty- 
ninth  Congress  on,  354.  Conflicting 
authority  of  president  and  Congress 
over,  356.  Consequences  of,  432  ;  "fail- 
ures of,"  693. 

Reconstruction  Acts,  passed,  364.  Pre- 
amble of  first,  365;  asserts  untruths, 
365.  Provisions  of,  368,  371,  372,  381- 
384,  385,  386.  Arbitrary  nature  of, 
368;  without  constitutional  warrant, 
370,  375.  Subjected  eight  millions  to 
military  government,  372.  Audacity 
and  arbitrary  nature  of,  373.  Brought 
before  the  Supreme  Court,  374.  Act 
of  Congress  preventing  a  decision  on, 
374.  Contemplated  an  anomalous 
proceeding,  387.  Viewed  the  South- 
ern States  as  out  of  the  Union,  388. 
Required  registration  of  voters,  390; 
a  majority  to  vote  on  new  Constitu- 
tion, 390;  text  of,  601,  603. 

Removal,  power  of,  considered  in  First 
Congress,  143  et  seq. 

Republican  Party,  origin  of,  282.  Nomi- 
nates Freniont  for  the  presidency,  282; 
first  platform  of,  282;  "Chicago" 
platform  of  the,  286,  329.  Determined 
attitude  of, 331.  Evil  of,  331.  Radical 
wing  of,  attitude  of,  towards  suffrage 
under  reconstruction,  346,  356.  Rup- 
ture between  President  Johnson  and, 
352.  Victorious  in  the  North  in  1866, 
364. 

Reservation  of  powers  under  Tenth 
Amendment  does  not  include  right  to 
withdraw  from  Union,  42. 

Resolutions  of '98,  3. 

Returning  Board  of  Florida,  powers  of, 
407. 

Revenue,  system  of,  inaugurated,  167. 
First  hill  for,  introduced  by  Madison, 
168.  Temporary  system  of,  decided  on, 
175.  Discussion  of  duties  to  be  im- 
posed under,  175.  First  bill  for  rais- 
ing, objects  of,  as  stated  in  preamble,, 
177.  Protection  to  manufactures  a 
principle  of,  177;  imposed  no  duty  on 
precious  metals  or  stones,  177;  duties- 
imposed  by,  178;  Congress  may  em- 
ploy direct   or   indirect,  taxation,  to 
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produce,  179.  Indirect  method  of 
raising,  preferable,  179.  Legislation 
for,  first,  in  accord  with  principles  of 
Adam  Smith,  180. 

Revolution,  United  States  government 
not  exempt  from,  13. 

Rhode  Island,  vagrant  law  of,  363. 

S. 

Scott,  Dred,  wins  suit  in  state  court  of 
Missouri,  266.  Suit  brought  in  name 
of,  in  United  States  Circuit  Court, 
266.  Case  of,  analysis  of,  266,  267; 
two  questions  presented  by,  267  ;  anal- 
ysis of  positions  of  Supreme  Court  jus- 
tices on  various  points  of,  268-271 ;  re- 
argument  of,  ordered,  272 ;  relations 
of  the  author  to,  272,  273  ;  position  of 
Chief- Justice  Taney  in,  274,  275; 
opinion  of  Chief- Justice  Taney  in, 
275;  meaning  of  decision  of  the  court 
in,  275;  opinion  of  Judge  Curtis  in, 
276,  277 ;  decision  of,  how  received, 
277;  case  of,  effect  of,  302;  argument 
of  George  Ticknor  Curtis  in  the  case 
of,  499. 

Seat  of  Government,  jealousies  as  to  se- 
lection of,  134.  Choice  of,  between 
New  York  and  Philadelphia,  134.  Ob- 
jections to  choice  of  either  New  York 
or  Philadelphia  as",  134  ;  Hamilton  fa- 
vors New  York  as,  136 ;  Madison  in 
favor  of  Philadelphia  as,  136;  New 
York  chosen  as,  138. 

Secession,  is  revolution  or  war,  15.  Eola- 
tion of  nullification  to,  15 ;  Madison 
on,  15.  Belief  in  right  of,  general  and 
conscientious,  23,  26.  Doctrine  of, 
without  advocates  at  time  of  nulli- 
fication attempts  in  South  Carolina. 
27.  Contrasted  with  nullification,  39, 
According  to  theory  of,  cession  of  prop- 
erty as  well  as  political  powers  could 
he  repealed,  42;  Tenth  Amendment 
militates  against  fundamental  idea  of, 
42.  Relations  of  states  under,  to  gen- 
eral government,  80.  Causes  resulting 
in, 290.  Feeling,  growth  of,  290.  Not 
the  result  of  a  conspiracy,  290,  291. 
Claimed  to  be  a  constitutional  right, 
291.  Ordinance  of,  passed  by  South 
Carolina,  292,294.  Question  of,  deter- 
mined by  an  appeal  to  force,  293.  Or- 
dinance of,  passed  by  Georgia,  294. 
Eight  of,  duty  of  President  Buchauan 
to  deny,  303.  Asserted  as  a  right  un- 
der the  Constitution,  304.    Opinion  of 


Attorney-General  Black  on  president's 
powers  in  case  of,  304, 305.  References 
to,  in  President  Buchanan's  message 
of  Dec.  3,  1860,  306-309;  President 
Buchanan's  message  opposed  to  doc- 
trine of,  310.  Alleged  effect  of,  on 
property  ceded  to  the  United  States, 
313;  ordinance  of,  adopted  by  South 
Carolina,  325;  by  Mississippi,  325  ;  by 
Florida,  325  ;  by  Alabama,  325  ;  by 
Georgia,  325;  by  Louisiana,  325. 
Causes  of  the,  of  the  Southern  States, 
337,  338.  Effect  of,  on  the  relations  of 
the  Southern  States  with  the  Union, 
339. 

Sedition  Act.  See  Alien  and  Sedition 
Acts. 

Senate,  sat  with  closed  doors  until  Third 
Congress,  85.  President  of,  to  open 
electoral  certificates,  99.  Duty  purely 
ministerial,  99.  Equality  of  represen- 
tation in,  embodies  Federal  idea,  118. 
States  recognized  as  sovereigns  in  the 
composition  of,  119.  A  check  upon 
centripetal  tendencies,  120.  Classifica- 
tion of  members  of,  122.  Function  of 
presiding  officer  of,  in  counting  elec- 
toral vote,  125,  126.  No  state  without 
its  consent  to  be  deprived  of  its  equal 
suffrage  in,  186.     See  also  Congress. 

Seward,  Secretary  of  State,  proclama- 
tion of,  as  to  adoption  of  Fourteenth 
Amendment,  378,  379. 

Slavery,  influence  of,  upon  the  Consitu- 
tion,  23 ;  Northwestern  Territory  to  be 
free  from,  25.  Claimed  by  the  aboli- 
tionists to  be  inconsistent  with  both 
Constitution  and  Declaration  of  Inde- 
pendence, 37.  Compromises  on,  of  the 
Constitution,  109.  Any  union  of  states 
must  recognize,  112.  Populations  of 
the  states  with  respect  to,  112.  Aboli- 
tion of,  in  Northern  States  anticipated, 
113.  Continuance  of,  in  South,  an- 
ticipated, 113.  Compromises  on,  nec- 
essary to  establish  government,  114. 
Entered  into  details  of  legislative  de- 
partment, 118.  Power  to  continue, 
held  by  every  state,  161.  Excluded 
from  Northwestern  Territory  by  or- 
dinance of  1787,  193.  In  territories, 
legislation  of  Congress  concerning, 
prior  to  1803,  196-198;  perpetually 
interdicted  in  Ohio,  197 ;  within  the 
legislative  power  of  Congress  over 
territories,  198,  199.  In  territory  of 
Louisiana,  legislation  of  Congress  con- 
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cerning,  199, 200.  Excluded  from  ter- 
ritory north  of  36°  30',  220.  Regula- 
tion of,  in  territories,  within  the 
powers  of  Congress,  228.  Possibility 
of  peaceful  extinction  of,  231.  Not  the 
sole  cause  of  the  civil  war,  231.  In 
the  Constitutional  Convention,  233; 
"  Memorial  of  the  Pennsylvania  Abo- 
lition Society"  concerning,  presented 
in  Congress,  233  et  seq.  Speech  of 
William  Smith  on,  in  the  First  Con- 
gress, 239.  Early  agitation  against, 
244.  The  abolition  of,  letter  of  Will- 
iam E.  Chauning  on,  246;  plans  for, 
considered  in  Virginia,  252.  Eight  to 
carry,  into  territories  a  means  for  in- 
creasing the  number  of  slave  states, 
253  ;  Calhoun's  resolution  of  1838  on, 
253  ;  vote  on,  255.  Views  of  Calhoun 
on,  256.  Relation  of  annexation  of 
Texas  to,  257.  In  territories,  "  Wil- 
mot  Proviso "  concerning,  257,  258 ; 
resolution  of  Virginia  legislature  re- 
lating to,  258;  Douglas  on,  262-264. 
Principle  of  the  compromise  of  1850 
on,  264,  265.  Excluded  from  Califor- 
nia by  its  Constitution,  265 ;  from 
New  Mexico,  Utah,  and  Arizona  by 
physical  incapacity,  265.  In  Virgin- 
ia, 285.  Declaration  of  the  "Chi- 
cago "  Republican  platform  on,  286. 
The  struggle  over,  in  Kansas,  295-299. 
Might  have  been  dealt  with  different- 
ly, 300.  In  territories,  influence  of 
popular  feeling  upon  congressional 
action  concerning,  301.  A  question  re- 
quiring a  spirit  of  compromise,  336. 
Claim  of  the  "Chicago  platform"  as 
to,  337.  The  great  compromises  on, 
523  et  seq.     See  Scott,  Dred. 

Slaves,  trade  in  "  persons"  only  for  pnr- 
poseof  calculating  representation,  238. 
Right  of  holder  of,  to  enter  territories, 
256. 

Slave-trade,  The,  recognized  in  England, 
114.  In  the  Constitutional  Conven- 
tion, 232,  233;  address  of  the  Quaker 
meeting  on,  233. 

Smith,  Adam,  on  freedom  of  trade,  170 
et  seq.  First  revenue  legislation  in  ac- 
cord with  principles  taught  by,  180. 
Compares  wages  in  United  States  and 
Europe,  181. 

Smith,  William,  speech  of,  on  slavery, 
in  the  First  Congress,  239. 

South  Carolina,  restive  under  the  tariff, 
13.     On  the  verge  of  opeu  resistance, 


17.  Convention  adopts  nullification 
ordinance,  20.  Method  of  changing 
Constitution  well  understood  in,  40. 
Ratification  ordinance  contrasted  with 
ordinance  of  secession,  47.  Ordinance 
of  1788  an  absolute  grant  of  powers, 
47.  Text  of  ordinance  of  secession,  47 
et  seq.,  292.  Claims  of,  to  western  ter- 
ritory ceded  to  the  United  States,  195. 
Ordinance  of  secession  passed  by,  292, 
294.  Situation  in,  November,  1860, 
303.  Leads  in  the  secession  movement, 
305.  Attitude  of,  after  secession,  311 ; 
Commissioners  of,  sent  to  Washing- 
ton, 311 :  interview  of,  with  Presi- 
dent Buchanan,  312;  demands  of,  312, 
320;  claim  of,  as  to  effect  of  secession 
on  property  ceded  to  the  United 
States,  313.  Seizure  of  Charleston 
forts  by,  321 ;  letter  of  President  Bu- 
chanan on,  321.  Experience  of  author 
in,  322.  Demand  of,  for  the  evacua- 
tion of  Fort  Sumter,  323,  324.  Vote 
of,  necessary  to  election  of  Hayes,  406, 
407;  Chandler's  despatches  to,  407. 
Case  of,  before  the"  Electoral  Commis- 
sion, 434. 

Southern  States,  early  manifestations  of 
sectional  feeling  in,  232.  Position  of, 
in  Constitutional  Convention,  as  to 
navigation  laws,  232;  as  to  slave- 
trade,  232.  Purpose  of,  to  enlarge  the 
area  of  slavery,  251,  253,  284,  285. 
Effect  of  Lincoln's  election  on,  289. 
Growth  of  secession  feeling  in,  290. 
Claim  of,  that  secession  was  a  Consti- 
tutional right, 291.  Form  Confederacy, 
325.  Effect  of  secession  upon  the  rela- 
tions of,  with  the  United,  States,  339. 
in  same  situation  at  end  of  civil  war 
as  before,  342.  Theory  of  Federal  Gov- 
ernment as  to  position  of,  as  affected 
by  the  civil  war,  342.  Alleged  suspen- 
sion of  the  Constitution  in,  343.  Situ- 
ation in,  in  the  latter  part  of  1865, 
355.  Congressional  inquiry  into  con- 
dition of,  366,  368.  Compared  with 
France,  369,  388.  Not  subject  to  con- 
quest, 369.  Attitude  of  Congress  tow- 
ards, in  the  reconstruction  measures, 
388.  Situation  in,  under  reconstruc- 
tion, 433.     See  also  Reconstruction. 

Sovereignty  divisible,  162. 

"  Star  of  the  West,"  fired  upon,  323.  Mes- 
sage of  Major  Anderson  concerning, 
323. 

State,  does  not  act  in  sovereign  capacity 
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iu  selecting  president,  101.  Legislature 
of,  has  no  power  to  disfranchise  voters 
for  presidential  electors,  103.  Legisla- 
tion, matters  belonging  to  the  domain 
of,  121.  No,  to  assume  debt  incurred  in 
aid  of  rebellion,  161.  No,  to  enter  into 
any  treaty,  alliance,  or  confederation, 
164.  What  renunciation  of  sovereignty 
may  be  made  by  a,  in  entering  Union, 
166.  No,  to  be  deprived  of  equal  suf- 
frage in  Senate  without  its  consent, 
166.     See  also  Southern  States. 

State  Sovereignty,  of  what  does,  consist  ? 
•163.  Curtailment  of,  a  foundation  of 
Constitution,  165.  What  renunciation 
of,  may  a  state  make  in  entering  the 
Union  ?  166.  Limitation  of,  in  state 
constitution  a  compact  with  the 
United  States,  230.  Claims  of,  at  out- 
break of  civil  war,  294,  295.  Can  be 
diminished  only  by  Constitutional 
amendment,  369. 

State,  Department  of,  established  by 
First  Congress,  142  et  seq.  Organized, 
145. 

State  Suicide,  doctrine  of,  343. 

States,  parties  to  the  establishment  of  the 
Constitution,  5.  Claim  of,  to  be  judges 
of  violations  of  Constitution  by  Con-  J 
gress,  14, 18.  Convention  of,  not  high-  i 
est  political  authority,  28.  Did  not 
reserve  right  to  withdraw  from  the 
Union,  41,  42.  Were  at  liberty  to 
withdraw  from  the  Confederation,  41. 
Legislation  for,  the  radical  defect  in 
the  Confederation,  57.  Central  govern- 
ment must  have  power  to  combat  un- 
constitutional acts  of,  62.  Contro- 
versies between,  why  to  be  decided 
by  Federal  court,  63,  64-67.  Seceded, 
relations  of,  to  general  government, 
80  et  seq.  Election  of  president  not 
the  act  of  the,  101.  Three-quarters  of, 
must  ratify  amendments  to  Constitu- 
tion, 153.  Restraints  on,  must  lie  found 
in  Article  I.,  Section  10,  or  in  amend- 
ments, 160.  Have  rights  of  which  they 
cannot  be  deprived  by  amendment  of 
Constitution,  162.  Are  self-governing 
political  communities,  163.  Enter  into 
compacts  with  each  other  by  means 
of  Constitution,  163.  Prohibitions 
laid  upon,  164.  Claims  of,  to  west- 
ern territories  transferred  to  United 
States,  195.  May  mako  diifering 
covenants  with  the  United  States, 
227. 


Steakns,  Governor,  of  Florida,  request 
of,  for  troops,  410,  417. 

Stephhns,  Alexander  H.,  opposes  ordi- 
nance of  secession  in  Georgia  Conven- 
tion, 294.  Elected  vice-president  of 
Confederacy,  294,  325. 

Stevens,  Thaddeus,  doctrine  of,  as  to 
suspension  of  Constitution  in  the 
Southern  States,  343.  On  negro  suf- 
frage, 356. 

Suffrage.     See  Negro  Suffrage. 

Sumner,  Charles,  doctrine  of,  as  to 
"  state  suicide,"  343. 

Supreme  Court,  The,  to  what  extent  a  de- 
cision of,  is  binding  on  other  depart- 
ments, 70.  Views  of,  as  to  establish- 
ment of  Constitution  by  the  people, 
71 ;  upon  the  nature  of  the  govern- 
ment established  by  the  Constitution, 
72  et  seq.;  upon  the  relations  of  se- 
ceded states  to  general  government, 
80.  The  Dred  Scott  case  in  the,  267- 
277.  Effect  of  establishment  of  the 
Electoral  Commission  on,  426. 


Taney,  Chief-Justice,  position  of,  in  the 
Dred  Scott  case,  274,  275.  Opinion  of, 
in  the  Dred  Scott  case,  275.  Remark 
erroneously  attributed  to,  276. 

Tariff.  See  Free  Trade,  Protection,  Rev- 
enue. 

Tariff  Bill,  the  first,  168  et  seq.;  text  of, 
530  et  seq. 

Tariff  for  Revenue  Only,  Editor's  note 
upon,  691. 

Taxation.     See  Protection,  Revenue. 

Taxes  discriminated,  182. 

Taylok,  Zachary,  elected  president, 
226. 

Teas,  duties  on,  imposed  by  first  revenue 
bill,  178. 

Tennessee,  cession  of  territory  of,  act  of 
Congress  accepting,  197.  Organized  as 
a  territory,  197. 

Territorial  Possessions,  constitutional 
power  of  Congress  over,  25,  227. 

Territories,  right  of,  to  admission  to 
Union,  should  not  bo  denied,  228. 
Regulation  of  slavery  in,  within  the 
powers  of  Congress,  228.  Formation 
of,  230.  Right  to  carry  slavery  into,  a 
means  for  increasing  number  of  slavo 
states,  253.  Resolutions  of  Calhoun 
concerning,  253.  Theory  of  Calhoun  as 
to,  256.  Amount  of  sovereignty  pos- 
sessed by,  280-282.     Slavery  in,  influ- 
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enoe  of  popular  feeling  upon  Congres- 
sional action  in  relation  to,  301;  a 
question  requiring  a  spirit  of  compro- 
mise, 336 ;  claim  of  the  "  Chicago  plat- 
form "  as  to,  337. 

Territory  of  the  United,  States,  conflicting 
claims  concerning,  198.  Cession  of 
claims  of  New  York,  Virginia,  Massa- 
chusetts, and  Connecticut  to,  192. 
State  of  things  concerning,  to  be  acted 
upon  "by  Constitutional  Convention, 
193.  Application  of  the  clause  of  the 
Constitution  concerning,  195  et  seq. 
Calhoun's  views  concerning,  256.  Not 
common  property  of  the  slates,  256. 
Bearing  of  Constitution  on,  256,  280. 
Slavery  in,  "  Wilmot  Proviso "  con- 
cerning, 257,  258.  Tabular  list  of  an- 
nexations to,  692. 

Texas  revolts  against  Mexican  rule,  221. 
Gains  its  independence,  221.  Estab- 
lished as  a  slave-holding  country,  221. 
Joint  resolutions  for  the  annexation 
of,  passed  by  Congress,  222,  257.  Prin- 
cipal objections  to  annexation  of,  222. 
Admitted  in  to  union,  223.  Enters  union 
with  right  to  form  four  more  states, 
223.  Express  recognition  of  the  Mis- 
souri Compromise  in  the  admission  of, 
223. 

"  Tract  No.  I,"  36,  283,  284 ;  text  of,  580. 
No.  7,  extract  from,  588. 

Treasury  Department,  established  by 
First  Congress,  142  et  seq.  Organized, 
145. 

Treaty  of  Ghent,  11. 

TOCKEit,  Thomas  Tudor,  argument  of, 
as  to  title  for  president,  150. 

U. 

Unconstitutional  Measures  of  general 
government,  modes  of  resistance  to, 
3;  Hartford  Convention  not  precise 
concerning,  9.  Right  of  relief  against, 
must  be  exercised  through  a  judicial 
remedy,  13.  Authority  to  determine 
what  are,  30;  Hamilton  on  the  modes 
of  encountering,  34. 

Union  League,  The,  in  Alabama,  391. 

United  States  Government,  The,  not  ex- 
empt from  revolution,  13.  To  be  a 
national  government,  115.  Dual  nat- 
ure of,  119.  Easily  influenced  by  pop- 
ular feeling,  301.  Attitude  of,  during 
civil  war,  311.  Double  capacity  of, 
during  civil  war,  341.  The  public  en- 
emy of,  in  the  civil  war,  341.  Acquired 


on  new  sovereignty  by  the  civil  war, 
341.  Powers  of,  to  enforce  laws  must 
be  exerted  on  individuals,  518.  Seo 
Congress,  Constitution,  Government, 
State,  States. 

United  States,  Sank  of  the,  President 
Jackson's  veto  of  the  bill  to  continue 
the  charter  of,  68  et  seq. 

Utah,  polygamy  in,  229,  283. 

V. 

Vagrant  Laws,  of  Alabama,  362,  363.  Of 
Rhode  Island,  363.  Of  New  Eugland 
States,  363.     Of  Maine,  363. 

Vice-President,  act  fixing  salary  of,  147. 

Virginia,  claims  of,  to  western  territory 
ceded  to  Confederation,  192.  Emanci- 
pation bill  in  the  legislature  of,  250, 
251.  Plans  considered  in,  for  the  abo- 
lition of  slavery,  252.  Resolution  of 
legislature  of,  relating  to  "Wilmot 
Proviso,"  258.  Slavery  in,  285.  Invita- 
tion of,  to  a  "  peace  convention,"  332. 
Other  efforts  of,  to  effect  a  settlement, 
332,  333. 

Virginia  and  Kentucky  resolutions  of 
'98,  3.  Did  the,  assert  a  reserved  right 
of  the  states  to  withdraw  ?  45. 

"  Visiting  Statesmen,"  suggestion  of  Presi- 
dent Grant  as  to,  410,  436.  Plan  of,  a 
mistake,  436, 437,  438.  Action  of  Dem- 
ocratic national  committee  concern- 
ing, 436.    Promises  made  by,  438,  439. 

W. 

Wages  higher  in  this  country  thau  in 
Europe  before  Revolution,  181. 

War,  scope  and  power  of  the  Constitu- 
tion in  prosecuting,  8.  Declared  with 
Eugland,  June,  1812,  8.  Terminated  by 
Treaty  of  Ghent,  11.     See  Civil  War' 

War  Department,  established  by  First 
Congress,  142  et  seq.    Organized,  145. 

"Washington,  George,  "  nominated " 
for  presidency,  95,  128.  Elected,  95, 
125.  Dictatorial  power  held  by,  for  a 
time,  110.  Committee  appointed  to 
meet,  126.  Hesitation  of,  before  con- 
senting to  become  president,  127.  In- 
fluence of,  on  acceptance  of  Constitu- 
tion, 127.  Receives  unanimous  vote 
for  president,  128.  Election  of,  not 
considered  a  reward,  129.  Singularly 
endowed  for  office  of  president,  130. 
Intimation  of  GeneralArmstrong  to,  as 
to  presidency,  131.  Without  ambition, 
132.    Love    of,  for   private  life,  132. 
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Struggle  of,  with  himself  as  to  accept- 
ing presidency,  133.  Letter  of  Henry- 
Lee  to,  138.  Letter  of  Hamilton  to, 
138.  Doubtful  as  to  opposition  of  anti- 
Federalists,  140.  Letter  of,  to  Jona- 
than Trumbull,  141.  Letter  of,  declin- 
ing salary  as  president,  145.  Probable 
position  of,  as  to  titles  suggested  for 
president,  150. 
Webster,  Daniel,  his  doctrine  of  the 
Constitution  influential  in  northern  in- 
stitutions of  learning,  21.  Position  of, 
as  to  the  compromise  of  1850, 265,  266. 


Webster  and  Hayne  debate  on  nullifica- 
tion, 14. 

Why  the  Solid  South  ?  quoted,  339,  359- 
361,  336-368. 

"Wilmot  Proviso,"  The,  introduction  of, 

257.  Motion  to  amend,  257.  Meaning 
of,  257.  Passed  by  the  House,  258.  In 
modified  form,  rejected  by  the  House, 

258.  Resolutions  of  northern  legisla- 
tures approving,  258.  Doctrine  of, 
made  a  sectional  claim,  258.  Resolu- 
tion of  Virginia  legislature  against, 
258. 
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ERHATA 

fifteenth  line,  for  "  branch,"  read  breach. 

twelfth  line  from  bottom,  after  "have"  insert  no. 

sixteenth  line,    for  "  ten,"  read  nine. 

twentieth  line,  for  "  the  irrespective,"  read  their  respective 

sixth  and  twenty-fifth  lines,  for  "  fifteen,"  read  twenty-five. 

third  line,  for  "  27,"  read  29. 

fourth  and   seventh  lines  from  bottom,  for  "penalty,"  read 

plenary. 
eighth  line,  for  "judicial,"  read  judiciary. 
fifteenth  line,  for  "  judicial,"  read  political. 
sixteenth  line,  for  "  eight,"  read  seven. 

Twenty-fifth  line,  for  "  unwillingness,"  read  willingness. 
nineteenth  line,  for  "  three,"  read  ten. 
sixth  line,  for  "thirteen,"  rend  fifteen. 


VALUABLE   AND  INTEEESTING  BOOKS 

FOR 

STUDENTS   OF   UNITED   STATES  HISTORY 


Hhodes's  United  States. 

History  of  the  United  States  from  the  Compromise  of  1850.  By 
James  Ford  Ehodes.  8vo,  Cloth,  Uncut  Edges  and  Gilt  Tops.  Vols. 
I.  and  II.,  1850-1860,  $5  00.     Vol.  III.,  1860-1862,  $2   50. 

Moore's  American  Congress. 

The  American  Congress.  A  History  of  National  Legislation  and 
Political  Events,  1774-1895.  By  Joseph  West  Moore.  8vo,  Cloth, 
$3  00. 

The  Life  of  Tilden. 

The  Life  of  Samuel  J.  Tilden.  By  John  Bigelow,  Author  of  "  Life 
of  Benjamin  Franklin,"  "France  and  the  Confederate  Navy,"  etc.  2 
vols.,  8vo,  Cloth,  Uncut  Edges  and  Gilt  Tops,  $6  00. 

Tilden's  Writings  and  Speeches. 

The  Writings  and  Speeches  of  Samuel  J.  Tilden.  Edited  hy  John 
Bigelow.     2  vols.,  8vo,  Cloth,  Uncut  Edges  and  Gilt  Tops,  $6  00. 

Curtis's  Buchanan. 

Life  of  James  Buchanan,  fifteenth  President  of  the  United  States. 
By  George  Ticknor  Curtis.  2  vols.,  8vo,  Cloth,  Uncut  Edges  and 
Gilt  Tops,  $6  00. 

General  Dix's  Memoirs. 

Memoirs  of  John  Adams  Dix.  Compiled  by  his  Son,  Morgan  Dix. 
With  Five  Steel-Plate  Portraits.  2  vols.,  8vo,  Cloth,  Uncut  Edges 
and  Gilt  Tops,  $5  00. 

Bancroft's  Van  Buren. 

Martin  Van  Buren  to  the  end  of  his  Public  Career.  By  George 
Bancroft.     Crown  8vo,  Cloth,  Uncut  Edges  and  Gilt  Top,  $1   50. 

Bigelow's  France  and  the  Confederate  Navy. 

France  and  the  Confederate  Navy,  1862-1868.  An  International 
Episode.     By  John  Bigelow.     12mo,  Cloth,  $1  50. 

Chittenden's  President  Lincoln. 

Becollections  of  President  Lincoln  and  his  Administration.  By 
Lucius  E.  Chittenden.  With  Portrait.  8vo,  Cloth,  $2  50  ;  Half 
Calf,  $4  75. 

The  Puritans. 

The  Puritan  in  Holland,  England,  and  America.  By  Douglas  Camp- 
bell. 2  vols.,  8vo,  Cloth,  Uncut  Edges  and  Gilt  Tops,  $5  00  ;  Three- 
quarter  Calf,  $9  50. 


Interesting  Boohs  on   United  States   History. 


The  Correspondence  of  Thomas  Barclay. 

Selections  from  the  Correspondence  of  Thomas  Barclay,  formerly 
British  Consul-General  at  New  York.  P]dited  by  George  Lockhart 
Rives.  With  Portrait  and  Maps.  8vo,  Cloth,  Uncut  Edges  and  Gilt 
Top,  $4  00. 

Lodge's  English  Colonies  in  America. 

A  Short  History  of  the  English.  Colonies  in  America.  By  Henry 
Cabot  Lodge.     With  Colored  Map.     8vo,  Half  Leather,  $3  00. 

Thayer's  Kansas  Crusade. 

A  History  of  the  Kansas  Crusade  :  Its  Friends  and  Its  Eoes.  By  Eli 
Thayer.  With  an  Introduction  by  the  Rev.  Edward  Everett 
Hale.     12mo,  Cloth,  $1  50. 

Higginson's  Larger  History  of  the  United  States. 

A  Larger  History  of  the  United  States  of  America  to  the  Close  of 
President  Jackson's  Administration.  By  Thomas  Wentworth  Hig- 
ginson.     Illustrated.     Square  8vo,  Cloth,  $3   50. 

Lossing's  Cyclopaedia  of  United  States  History. 

Harper's  Popular  Cyclopsedia  of  United  States  History.  From  the 
Aboriginal  Period  to  1876.  Containing  Brief  Sketches  of  Important 
Events  and  Conspicuous  Actors.  By  Benson  J.  Lossing,  LL.D. 
Illustrated  by  Two  Steel -Plate  Portraits  and  over  1000  Engravings. 
2  vols.,  Royal  8vo.     (Sold  by  Subscription  only.) 

Draper's  Civil  War. 

History  of  the  American  Civil  War.  By  John  W.  Draper,  M.D., 
LL.D.     3  vols.     8vo,  Cloth,  $10  50 ;  Sheep,  $12  ;  Half  Calf,  $17  25. 

Hildreth's  United  States. 

The  History  of  the  United  States  of  America.  First  Series. — From 
the  First  Settlement  of  the  Country  to  the  Adoption  of  the  Federal 
Constitution.  Second  Series. — -From  the  Adoption  of  the  Federal 
Constitution  to  the  End  of  the  Sixteenth  Congress.  By  Richard 
Hildretii.  6  vols.,  8vo,  Cloth,  Paper  Labels,  Uncut  Edges  and  Gilt 
Tops,  $12  00  ;  Sheep,  $15  00  ;  Half  Calf,  $25  50.     (Sold  only  in  Sets.) 

Lossing's  United  States  Navy. 

The  Story  of  the  United  States  Navy,  for  Boys.  By  Benson  J.  Los- 
sing,  LL.D.     Illustrated.     12mo,  Half  Leather,  $1  75. 

Botts's  Great  Rebellion. 

The  Great  Rebellion  :  its.  Secret  History,  Rise,  Progress,  and  Disas- 
trous Failure.     By  John  Minor  Botts.     12mo,  Cloth,  $2  50. 


Published  by  HARPER  &  BROTHERS,  New  York. 

■S§*  Harpeii  &  Bhothf.es  will  send  any  of  the  above  works  by  mail,  postage  prepaid,  on 

receipt  of  the  price. 


■  3  »  y-:  ■'"■  ■■■  .  ■ 


